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The  reporter  deems  it  proper  in  presenting  this  first  volume  of  his 
reports  to  the  profession  to  indicate  the  standpoint  from  which  the 
work  has  been  done. 

In  his  opinion  only  those  opinions  should  be  published  in  the 
reports  which  are  valuable  for  precedent.  This  would  exclude  many 
opinions  which  contain  a  mere  reiteration  of  rules  long  established, 
and  those  which  turn  upon  peculiar  states  of  fact,  and  are  not  likely 
to  become  useful  by  analogy  in  the  application  of  legal  principles. 
But  the  law  (Ck>de,  sec.  145)  confers  upon  the  supreme  court  the 
discretion  in  this  matter,  and  in  the  opinion  of  the  court  all  opinions 
should  be  published. 

Care  has  been  taken  to  present  in  the  syllabus  to  each  case  a  digest 
of  those  questions  only  that  are  determined  by  the  opinion.  To 
include  therein  statements  made  by  the  court  arguendo  is  misleading, 
nor  have  they  properly  a  place  there.  While  the  syllabus  should  be 
brief,  it  should  be  sufficiently  full  to  be  intelligible,  yet  not  to  serve  as 
a  substitute  for  the  opinion. 

The  law  (Acts,  18th  Gen.  Assem.  ch.  60,  sec.  1)  makes  it  the 
duty  of  the  reporter  to  famish  for  publication,  "in  all  cases  where  he 
may  deem  it  of  sufficient  importance,  the  legal  propositions  made  by 
counsel  in  the  argument,  with  authorities  cited."  The  value  of  an 
opinion  by  any  court,  involving  the  determination  of  new  questions, 
must,  of  necessity,  depend  in  a  measure  upon  the  ability  and  learning 
shown  in  the  arguments  of  counsel.  If  a  question  be  determined  by 
the  court  contrary  to  the  opinions  of  respectable  authorities,  and  it 
appears  that  the  attention  of  the  court  was  not  called  to  such 
authorities,  nor  to  the  propositions  upon  which  their  conclusions  are 
based,  it  may  reasonably  be  presumed  that  the  court  with  such  addi- 
tional light  might  have  reached  a  different  conclusion,  and  may  be 
persuaded  to  change  its  position  upon  a  subsequent  presentation  of  the 
question.  The  converse  of  this  proposition  is  also  true.  And  if  the 
bar  finds  that  a  cause  has  been  presented  with  reasonable  ability,  and 

(V) 


Vi  PREFACE. 

that  the  opinion  of  tbe  court  has  been  rendered  in  the  light  of  decis* 
ions  by  other  courts  of  high  standing,  it  will  hesitate  in  attempting  to 
secure  a  different  determination.  That  the  bar  may  be  furnished  the 
information  upon  which  to  base  its  judgment  of  an  opinion,  and  that 
it  may  have  the  benefit  of  the  briefs  of  counsel  where  they  are  of 
peculiar  value,  is  believed  to  be  the  purpose  of  the  above  provision. 
In  this  view  it  is  not  simply  the  arguments  which  show  the  greatest 
learning  that  ought  to  be  published.  The  very  fact  that  an  argument 
is  BO  deficient  in  the  proper  presentation  of  a  cause  as  to  afford  little 
assistance  to  the  court  in  its  determination  may  be  the  best  of  reasons 
for  its  publication.  The  number  of  cases  which  call  for  a  publication 
of  abstracts  of  the  arguments  under  these  rules  is  likely  to  be  com- 
paratively few.  Among  the  one  hundred  and  sixty-two  cases  pub- 
lished in  this  volume  but  eight  such  were  found.  The  abstracts 
should  be  brief,  but  not  so  much  so  as  to  destroy  their  value.  To  give 
the  authorities  without  the  propositions  to  which  they  are  cited  would 
be  practically,  valueless.  Some  of  such  abstracts  contained  in  this 
volume  are  perhaps  too  long,  and  it  will  be  sought  to  avoid  this  defect 
in  future  volumes. 

In  the  opinion  of  the  court,  and  of  the  reporter  as  well,  resolutions 
and  addresses  presented  to  the  supreme  court  as  memorials  of  the 
death  of  members  or  ez-n:^mbers  of  that  bench  ought  to  be  preserved 
in  these  reports.  How  far  the  practice  should  be  extended,  however, 
as  to  such  proceedings  in  relation  to  other  members  of  the  profession 
it  is  a  little  difficult  to  say  ;  but  it  would  seem  that  the  decease  of  mem- 
bers of  the  district  court,  and  of  the  bar,  who  have  distinguished  them- 
selves for  their  learning  and  ability  in  the  profession,  should  receive 
such  recognition.  Space  is,  accordingly,  given  in  this  volume  for  such 
proceedings  in  relation  to  ex-Judge  Adams,  of  the  supreme  court,  and 
ex-  Judge  Mitchell,  of  the  district  court. 

A  few  changes  have  been  made  in  matters  of  form  and  dress, 
which,  it  is  believed,  will  facilitate  the  use  of  the  reports.  For  the 
double  page  title  that  has  obtained  heretofore,  has  been  substituted  the 
case  title  alone  in  small  capitals,  thereby  making  it  more  prominent, 
and  at  the  same  time  saving  about  fifteen  hundred  lines  to  the  volume, 
which  means  a  net  increase  of  thirty-five  pages  of  matter  in  each 
volume.  The  parties,  plaintiff  and  defendant,  are  usually  referred  to 
in  the  opinions  of  appellate  courts  as  appellant  and  appellee,  and  it  is 
not  always  clear  to  which  of  the  parties  to  a  cause  these  titles  belong, 
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though  the  information  is  frequently  necessary  to  a  correct  under- 
standing of  an  opinion.  That  it  may  be  seen  at  a  glance  who  are  such 
parties,  they  have  been  indicated  in  the  title  to  each  cause.  There 
will  also  be  found,  wherever  the  book  is  opened,  except  in  the 
appendix,  the  number  of  the  volume  in  the  present  series  of  reports, 
the  term  at  which  the  opinion  was  rendered,  and,  at  the  commence- 
ment of  each  case,  the  day  and  date  of  filing. 

The  reporter  has  availed  himself  of  such  improvements  as  were 
suggested  by  the  work  of  the  best  reporters,  and  is  pleased  to  acknowl- 
edge many  suggestions  from  his  predecessor  in  office,  Mr.  Ebersole, 
and  from  others  of  the  bench  and  bar.  The  defects  of  the  present 
volume  he  will  endeavor  to  avoid  in  the  future.  The  following  cases 
in  this  yolume  were  reported  by  Mr.  Ebersole :  State  v,  McOee,  State 
V.  Sipidt,  Connecticut  Mut.  Life  Ins,  Co,  v.  Brown,  Moore  v, 
MarsTialltoum  Opera  Hotise  Co,  and  State  v.  lUaley. 

The  importance  of  the  prompt  publication  of  the  decisions  of  the 
supreme  court  is  fully  appreciated  by  the  reporter,  and  he  regrets  the 
delay  in  the  appearance  of  this  volume,  chiefly  because  of  reasons 
over  which  neither  he  nor  the  publisher  had  any  control,  and  partly 
by  reason  of  the  delay  necessarily  incident  to  taking  up  a  new  work 
of  this  kind.  The  succeeding  volumes  will  be  hastened  so  far  as  is 
consistent  with  good  work,  and  within  the  coming  year  the  Igst 
ground  will  probably  be  recovered.  N.  B.  R. 

Des  Moines,  Iowa,  December,  1891. 


IN  MEHORIAM. 


AUSTIN  ADAIS. 


The  Honorable  Austin  Adams,  a  member  of  the  Dubuque  county 
bar,  and  one  of  the  justices  of  the  supreme  court  from  January,  1876, 
to  December,  1888,  died  at  his  home  in  the  city  of  Dubuque  on  October 
17,  1890.  At  the  January,  1891,  term  of  the  supreme  court,  Mr. 
Louis  G.  Hurd,  of  Dubuque,  addressed  the  court  as  follows : 

With  Your  Honors'  permission  I  rise  to  call  to  the  formal  notice  of 
this  court  an  event  of  which  every  occupant  of  this  bench  has  personal 
knowledjce.  On  October  17,  1890,  the  Honorable  Austin  Adams,  a 
resident  of  the  city  of  Dubuque,  ia  member  of  the  Dubuque  county 
bar  and  an  ex-member  of  this  court,  departed  this  life.  Although  his 
de^th  was  preceded  by  a  tedious  illness,  which,  in  a  measure,  pre- 
pared us  for  the  result  which  followed,  it  is  nevertheless  true  that 
the  announcement  of  his  demise  came  to  his  friends  with  a  shock 
none  the  less  keen  because  it  was  not  unexpected.  No  previous 
preparation  could  cause  the  knowledge  of  the  death  of  Austin  Adams 
to  fall  lightly  upon  those  who  knew  him. 

Ordinarily,  in  the  death  of  a  man,  the  only  losers  are  the  members 
of  his  family.  Not  so  in  this  case.  The  legal  profession  and  the  state  at 
large  are  sufferers  by  the  death  of  Judge  Adams.  Lawyers  of  his 
rank  are  too  rare,  the  need  for  men  of  his  caliber  is  too  ^reat,  to  permit 
his  death  to  take  place  without  consciousness  of  great  loss. 

A  meeting  of  the  bar  of  Dubuque  county  was  at  once  held,  and 
thereat,  among  other  proceedings,  were  adopted  the  following  resolu- 
tions, which,  on  behalf  of  the  bar,  I  present  to  this  court  for  its  official 
action  : 

Resolved  1.  That  in  the  death  of  the  Honorable  Austin  Adams, 
a  member  of  this  bar  for  over  thirty-six  years,  and  a  judge  of  the 
supreme  court  of  this  state  for  twelve  years,  the  bar  and  state  have 
lost  a  fellow  member  and  citizen,  distinguished  alike  for  uprightness, 
purity  and  unselfishness  of  character,  for  simplicity  and  courtesy  of 
manner,  for  great  industry  and  learning  both  within  and  without  his- 
prof ession,  and  for  the  highest  attainments  and  usefulness  as  lawyer, 
judge  and  man. 

Resolved  2.  That  we  tender  to  the  family  of  our  deceased 
brother  our  sincere  sympathy,  and  that  a  copy  of  these  resolutions  be 
sent  to  them. 

Resolved  8.  That  a  copy  of  these  resolutions  be  presented  to  the 
state  and  federal  courts  for  such  action  thereon  as  is  usual  and  proper. 
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In  thus  obeyiBg  the  direction  of  the  Dubuque  county  bar,  I  may  be 
permitted  to  say  a  word  concerning  the  man.  And  as  overy  view  is 
governed  by  the  point  of  observation  which  is  occupied,  perhaps  I 
might  premise  by  stating  my  opportunities  for  knowing  Judge  Adams. 
Twenty  years  before  his  last  illness,  I  entered  bis  office  as  a  student. 
From  that  time  until  his  death,  my  residence  was  within  three  squares 
of  his,  and,  until  he  exchanged  the  bar  for  the  bench,  my  office  was 
either  just  across  a  hall,  or  just  across  the  street  from  his.  I  might 
think  that  the  warmth  of  my  personal  regard  for  him,  which  arose 
upon  our  first  acquaintance,  had,  in  some  degree,  warped  my  opini6n 
of  him,  were  it  not  for  the  fact  that  association  with  him  in  later  life 
but  served  to  confirm  my  early  estimate  of  his  character,  and  for  the 
further  fact  that  the  judgment  of  others,  whose  opportunities  for 
knowing  him  well  were  far  better  than  mine,  coincides  i^ith  mine. 

Judge  Adams  was  born  May  ^,  1836,  in  Andover,  Vermont.  His 
father,  a  soldier  of  the  war  of  1812,  was  a  prosperous  farmer  for  that 
couotry,  and  a  prominent  man  among  his  fellow-citizens,  having 
served  in  legislature,  on  school  boards,  etc.  Very  early  in  life,  indeed, 
before  he  ever  saw  a  court  or  a  lawyer.  Judge  Adams  says  that  the 
profession  of  law  had  a  perfect  fascination  for  him,  and  to  this  natural 
inclination  the  legal  profession  is  indebted  for  the  benefit  it  has  derived 
from  his  legal  and  judicial  work.  When  he  was  thirteen  years  old, 
his  teacher  urged  upon  his  father  that  the  son  should  receive  a  better 
education  than  he  could  procure  at  the  district  schoolhouse  which, 
with  the  small  Baptist  church,  stood  in  the  edge  of  a  grove  upon  the 
father's  farm.  This  counsel  resulted  in  his  being  sent  to  an  academy 
at  Townsend,  Vermont,  and  to  Black  River  Academy  at  Ludlow, 
Vermont,  where  he  prepared  for  college.  At  nineteen,  he  entered  the 
sophomore  class  of  Dartmouth,  from  which  he  graduated  in  the  class 
of  1848.  I  have  no  doubt  that  at  college  he  was  an  indefatigable  dig. 
On  one  occasion,  years  afterwards,  in  referring  to  a  college  mate,  he 
said  to  me,  '*  Yes,  we  were  in  college  at  the  same  time,  though  I  did 
not  know  him  intimately  then.  The  students  were  of  two  classes — 
boys  and  blues  ;  he  was  a  boy,  I  was  a  blue."  After  graduating,  he 
attended  Harvard  law  school  for  a  time,  and  still  later  pursued  his 
legal  studies  while  principal  of  West  Randolph  Academy.  Among  the 
persons  whom  he  there  prepared  for  college  was  tlie  late  Honorable 
F.  M.  Robinson,  who.  ten  or  fifteen  years  later,  after  both  had 
removed  to  Dubuque,  became  his  partner.  In  January,  1854,  he  was 
admitted  to  the  bar  at  Woodstock,  Vermont.  From  data  furnished 
by  his  family,  I  find  that  he  at  once  formed  a  law  partnership  with 
ez-Govemor  Coolidge.  The  firm  lasted,  however,  but  a  few  months  ; 
for,  shortly  after,  the  junior  member  became  imbued  with  a  desire  to 
seek  a  home  in  the  then  promising  West,  and  came  to  Dubuque.  I 
think  it  must  have  been  this  partnership  to  which  I  heard  him  refer 
twenty  years  later.  He  was  talking  of  the  opportunities  which  his  old 
Vermont  home  offered  to  young  men,  and  the  motive  which  had 
prompted  him  to  come  West.  His  then  partner,  he  said,  urged  him  to 
remain  in  Vermont,  and,  ud  an  inducement,  prophesied  the  building 
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up  of  a  joint  practice,  if  he  would  stay,  which  would  yield  each 
member  of  the  firm  six  hundred  dollars  a  year. 

He  reached  Dubuque  early  in  the  high  tide  of  prosperity  which 
preceded  the  panic  of  1857.  Like  many  others,  he  was  drawn  into  real- 
estate  transactions,  and,  like  them,  suffered  from  the  depreciation  of 
values  which  came  with  the  crash.  From  this  time  forward,  specula- 
tions had  no  attraction  for  him,  and  I  think  he  thereby  became  the 
more  faithful  lover  and  the  more  complete  servant  of  the  profession  to 
which  he  was  attracted  so  early  in  life.  I  remember,  early  in  the  sev- 
enties, his  partner  offering  him  an  interest  in  a  small  purchase  of 
real  estate,  which  gave  excellent  promise  of  a  large  percentage  of 
profit ;  but  Mr.  Adams  said,  "  No,  I  have  already  had  all  the  profits 
of  real-estate  transactions  I  can  afford."  On  arriving  at  Dubuque,  his 
natural  liking  for  books  and  study  cropped  out  at  once.  During  the 
first  winter  of  his  residence  there,  he  conceived  the  idea  of  organizing 
a  public  library,  and  solicited  the  donation  and  loan  of  books  from 
private  libraries  to  that  end.  He  also  delivered  a  series  of  lectures, 
the  proceeds  of  which  were  devoted  to  the  same  purpose.  The  books 
thus  procured  were  kept  at  first  in  his  own  office,  and  from  this  nucleus 
has  grown  our  Young  Men's  Library  Association,  which  is  a  leading 
institution  of  its  kind  in  Iowa,  and  one  of  which  Dubuque  is  justly 
proud.  Early  in  his  residence  in  Dubuque,  he  took  a  prominent  part 
in  a  movement  which,  to  those  who  knew  him  only  in  later  years, 
seems  strange  indeed.  He  was  one  of  the  organizers  of  the  Republican 
party  in  Dubuque,  and,  with  Honorable  O.  P.  Shiras,  the  late  H.  A. 
Wiltse  and  others,  took  an  active  part  in  the  Fremont  campaign. 
Those  who  know  how  little  natural  taste  he  had  for  political  life  can 
see  that  in  this  course  he  was  prompted  solely  by  his  belief  in  the  prin- 
ciples of  early  republicanism,  and  by  his  consciousness  of  his  duty  in 
that  regard.  In  1861,  the  Young  Men's  Christian  Association  of  Rich- 
mond, Virginia,  made  an  appeal  to  all  its  kindred  organizations  in  the 
north,  for  co-operation  in  a  movement  which  should  permit  *'  the  err- 
ing sisters  to  go  in  peace."  This  circular  letter  reached  the  Young 
Men's  Christian  Association  of  Dubuque,  and  Judge  Adams,  then  one 
of  its  officers,  replied  in  a  letter  so  scathing  and  so  unanswerable  as  to 
cause  it  to  be  copied  into  almost  every  loyal  paper  in  the  north. 

I  doubt  if  any  man  in  Iowa  has  received  greater  recognition  of  his 
intellectual  endowments  and  scholarly  attainments  than  Judge  Adams. 
For  many  years  he  was  president  of  the  non-partisan  board  of  educa- 
tion of  his  adopted  city,  and  in  its  entire  history  it  never  had  a  more 
valuable  member  than  he.  He  was  instrumental  in  the  organization 
and  maintenance  of  The  Round  Table,  a  gentlemen's  literary  club, 
which  flourished  in  Dubuque  for  nearly,  if  not  quite,  a  quarter  of  a 
century.  He  was  an  active  member  of  the  Iowa  Institute  of  Science 
and  Arts,  an  organization  the  object  of  which  is  told  in  its  name.  For 
seven  years  he  was  a  regent  of  the  University  at  Iowa  City,  for  about 
the  same  length  of  time  a  trustee  of  Humboldt  College,  and  for  four- 
teen years  he  was  one  of  the  professors  in  the  Law  Department  of  the 
State  University.     Early  in  the  sixties  he  had  acquired  an  enviable 
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reputation  at  the  bar,  and  prior  to  1870,  when  I  first  knew  him,  his  fit- 
ness for  a  seat  in  this  court  was  recognized  by  the  entire  bar  of  the 
state.  In  1876,  he  became  a  judge  of  this  court,  which  place  he  occu- 
pied twelve  years.  In  1888,  his  college,  Dartmouth,  conferred  upon  him 
that  which  he  richly  deserved,  the  degree  of  LL.  D.  During  the  years 
of  his  residence  in  Dubuque,  upon  special  request,  he  prepared  and 
delivered  public  addresses  upon  intellectual  topics,  which,  if  printed, 
would  fill  a  volume.  These  acts  of  public  recognition  are  not  meaning- 
less, and  in  no  case  could  they  more  fully  attest  the  merit  of  the  recip- 
ient than  in  his. 

This  skeleton  of  the  events  of  his  career  does  not  give  even  an  indi- 
cation of  his  real  life.  It  is  impossible  to  speak  or  think  of  him  as  a 
lawyer,  independently  of  his  position  as  a  citizen  and  a'  man. 

As  must  be  seen,  his  studies  did  not  end  with  his  graduation  from 
college.  Indeed,  with  him,  his  college  course  was  but  the  preparation 
for  a  life  of  study.  In  all  of  the  intellectual  growth  and  development! 
which  has  taken  place  during  the  last  fifty  years,  Judge  Adams  kept 
abreast  of  the  foremost,  and,  during  all  that  time,  no  lover  of  true 
education  could  pass  an  hour  in  his  society  without  being  the  gainer 
thereby.  Such  a  man  could  not  live  in  a  community  for  thirty-six 
consecutive  years,  without  leaving  thereon  an  indelible  impression  of 
his  w^orth. 

To  «uch  a  mind  as  his,  law  was  a  delight.  His  manner  in  the 
pref^entation  of  facts  to  a  jury  was  not  only  clear  and  lucid,  but 
analytical  and  convincing.  In  his  argument  upon  the  law  of  a  case 
to  a  court,  his  style  was  even  happier.  For  fustian  and  clap-trap  he 
had  no  use.  He  never  tried  a  case  to  the  hack  seats.  In  a  trial,  he  had 
but  one  object  in  view,— to  win  his  case  by  the  greater  weight  of  law 
or  evidence,  and  never  by  those  artifices,  unfortunately  too  frequently 
employed,  which  tend  to  lower  rather  than  to  raise  the  standard  of 
professional  ethics.  If  he  had  a  failing  in  this  regard  it  was  that  he 
inclined  to  deal  with  his  adversary  as  using  only  the  weapons  which 
he,  himself,  employed,  and  that  a  discovery  that  the  methods  of  his 
antagoliist  were  not  morally  commendable  did  not  always  have  the 
effect  to  prepare  him  for  a  similar  means  of  warfare  upon  a  subse- 
quent occasion.  He  was  always  in  earnest — never  in  fun ;  yet  he  had 
a  keen  sens^  of  genuine  humor,  which  at  times  he  employed  with 
excellent  effect.  That  he  was  strictly  honorable  in  all  things,  goes 
without  saying. 

Ordinarily,  he  did  not  pass  for  a  man  of  the  people.  He  was  not  a 
**  hail  fellow,  well  met."  A  peculiarity  of  vision  had  the  effect  to 
withdraw  him  somewhat  from  that  companionship  with  the  publio 
generally,  which  enables  some  men  to  maintain  such  large  followings. 
This  enforced  restricted  companionship  was,  at  once,  a  loss  and  a  gain, 
to  both  him  and  to  his  fellow  men.  In  so  far  as  it  prevented  him  from 
knowing  other  people  and  other  people  from  knowing  him,  it  was  a 
loss  to  both.  But  it  h|ul  the  effect  to  force  him  more  frequently  to 
seek  his  own  thoughts  for  companionship  than  he  might  otherwise 
have  done.    This  brought  about  in  him  that  high  mental  polish  which 
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80  fe^  people  attain,  and  in  this  he  and  his  intimate  friends  ivere 
decidedly  the  gainers.  As  a  matter  of  fact,  however,  he  was  a  man  of 
the  people.  The  young  men  of  the  Dubuque  bar  ever  found  in  him  a 
kindly  adviser  and  a  considerate  friend.  The  ordinary  marks  of  rank, 
stfch  as  are  conferred  by  wealth  and  the  like,  were  nothing  to  him. 
By  the  simplicity  of  his  living  he  proved  that  the  best  things  in  this 
life  can  be  enjoyed  with  very  little  money,  and  that  it  is  not  neces- 
sary to  spend  all  one's  energies  to  amass  wealth  in'  order  to  acquire 
culture  and  refinement.  True  worth  and  merit,  regardless  of  their 
surroundings,  never  passed  him  unrecognized. 

But  it  was  reserved  for  those  who  knew  him  in  his  private  and 
his  family  life^to  take  his  full  measure.  He  sought  illuminated  souls 
rather  than  illuminated  houses.  The  motives  which  guided  him  in 
his  household  could  be  the  motives  of  the  humblest  and  the  poorest 
man— divine  life,  with  cheap  living.  It  has  been  said  that  his  grave 
aspect  and  reverend  counsel  covered  a  heart  glowing  with  the  sweet 
kindnesses  and  charities  of  domestic  life.  He  was  an  intensely  relig- 
ious man,  but  not  in  the  ordinary  acceptation  of  the  term.  There  was 
about  him  no  cant,  no  manifestation  of  outward  forms.  Sacred  things 
with  him  were  not  necessarily  Asiatic  or  Roman.  His  religion  was  of 
the  most  rational  type.  For  years  it  was  his  habit— not  known  to  the 
world —to  put  upon  paper  little  gems  of  thought  which  came  into  his 
mind  when  it  was  in  its  most  receptive  mood.  Among  the  lines  thus 
preserved  are  these,  taken  from  the  body  of  a  little  poem : 

Bat  he  who  lives  a  noble  life. 

And  writes  himself  upon  his  age, 
Will  leave  behind  him,  when  he  dies. 

By  far  the  fairest,  brightest  page. 

And  these  from  the  same : 

But  God  will  never  lose  from  sight 

Those  fairer  ones  than  these, 
Whose  bended  spirits  seek  for  light, 

Though  not  with  bended  knees. 

The  altar  which  the  spirit  builds 

Is  always  in  the  heart; 
And  God  his  richest  peace  distils, 

From  earthly  fanes  apart. 

On  being  asked  to  make  a  contribution  to  the  columns  of  a  legal 
magazine,  he  sent  the  following  lines,  which  have  been  termed  almost 
playful  in  their  adaptation  of  legal  phraseology  to  a  graver  subject : 

Surveyor's  lines  have  marked  the  earth. 

Almost,  it  seems,  from  pole  to  pole ; 
And  deeds  of  parchment  cover  it, 

Whereby  its  granted,  bargained,  sold. 

But  there  is  yet  a  bright  domain 

Whose  title  deeds  no  lawyers  vlvaw, 
Nor  parties  litigate  in  court. 

Alleging  some  pretended  flaw. 
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That  bright  domain  Is  beanty^s  realm. 

As  boundless  as  the  human  soul ; 
He  owns  the  most  who  sees  the  most. 

And  eaoh  n\^  own  from  pole  to  pole* 

For  all  that  ia  the  very  best  in  culture  and  in  the  betterment  of 
the  intellect,  his  house  was  the  home,  and  for  it  his  door  was  ever 
open  wide.  In  hia  family  he  sought  to  show,  by  precept  and  example 
that  every  thought  and  act,  whether  good  or  bad,  must  bear  fruit,  that 
excellence  was  attained  only  by  constant  attention  to  the  present,  and 
that  the  acme  of  excellence  was  open  to  all.  In  this  vein  was  written 
his  lines,  entitled 

TO-DAT.  ' 

To-day  has  been  a  common  day, 

At  least  so  far  as  we  oan  see. 
The  cheerful  light  was  common  light; 

The  birds  were  blithe,  the  winds  were  frea. 

But  stop  I    Earth  has  no  common  day. 

At  least  not  now  nor  in  our  time ; 
Immortal  deeds  to-day  were  wrought 

Somewhere,  in  this  or  other  dime. 

Some  poet*8  pen  was  dipped  in  light. 

Or  senate  waked  by  voice  of  power. 
Or  daring  soldier's  form  laid  low 

Where  smolse  and  dust  of  battle  lower. 

Or,  It  may  be  the  deed  achieved, 

By  which  the  race  is  lifted  higher. 
Was  some  humble  grimy  deed, 

Wrought  in  mechanic  art  and  fire. 

Of  his  judicial  labors  others  will  speak.    His  decisions  which , 
form  a  part  of  the  written  law  of  this  state  show  the  character  of  the 
monument  he  builded  for  himself,  and  words  upon  that  branch  of  his 
life  would  illy  become  me  in  this  presence. 

Yes,  Austin  Adams  is  dead  ;  but,  as  I  move  that  these  resolutions 
be  spread  upon  the  records  of  this  court,  there  comes  unbidden  to  my 
mind  a  thought  voiced  upon  a  similar  occasion.  No,  he  is  not  dead. 
The  effect  of  such  a  life  as  he  lived  cannot  pass  away.  His  deeds  do 
not  go  down  into  the  grave  with  him.  While  to  his  face,  his  form,  his 
frame,  we  say,  regretfully,  **  Farewell  I  Goodnight,"  to  his  precepts, 
to  his  example,  to  his  efforts  toward  the  elevation  of  his  kind,  to  his 
work  upon  the  jurisprudence  of  the  state  of  which  he  was  so  proud, 
we  may  confidently  say,  '*  Hail  I    Good  moraing  I " 

Upon  the  conclusion  of  Mr.  Hurd's  remarks  the  court  was  further 
addressed  by  Honorable  James  G.  Day,  as  follows  : 

May  it  please  the  court :  I  should  do  violence  to  my  own  feelings, 
^ould  I  remain  silent  when  a  tribute  of  respect  is  being  offered  to  one 
whom  I  knew  so  long  and  well,  and  esteemed  so  highly.  It  was  my 
good  fortune  to  be  associated  with  Judge  Adams  in  a  judicial  capacity 
from  the  first  of  January,  1876,  for  a  period  of  eight  years.  It  has 
always  been  a  source  of  gratification  to  me,  that  I  enjoyed  in  so  large 
a  measure,  as  I  believe  I  did,  his  confidence  and  regard.  He  was  a 
man  of  accurate  learning,  and  superior  general  culture.    He  was  a 
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profound  student,  and  a  clear,  methodical  and  correct  writer.  His 
reasoning  was  astute  and  convincing.  His  pen  was  a  Damascus 
blade,  which  he  wielded  with  the  precision  of  an  Apollo,  and  the 
strength  of  a  Hercules.  His  love  of  justice  dominated  every  other 
purpose  and  object.  The  perpetration  of  a  wrong  jarred  upon  his 
sensitive  nature,  like  a  discord  upon  the  ear  6t  a  skilled  musician.  He 
set  before  himself  no  other  object,  he  was  actuated  by  no  other  pur- 
pose, than  the  attainment  of  exact  truth,  and  to  this  he  bent  all  his 
energies  regardless  of  popular  approval  or  clamor.  He  was  never  the 
exponent  of  any  particular  doctrine  or  the  champion  of  any  particular 
idea.  During  the  whole  period  of  my  association  with  him,  I  never 
heard  him  suggest  the  popular  effect  of  a  decision  as  a  reason  for,  or 
against;  any  proposed  line  of  determination,  and  such  considerations, 
I  am  convinced,  had  no  influence  upon  him  whatever.  It  has  been 
said  that  a  block  of  marble  endowed  with  intellect  would  present  the 
most  complete  example  of  a  perfect  judge.  There  is  a  sense  in  which 
this  is  true,  and  a  sense  in  which  it  is  not  true.  A  judge  needs  not  be 
oblivious  to  the  weaknesses  and  the  sufferings  of  humanity,  but  he 
must  not  permit  his  sympathies  to  warp  his  judgment,  or  his  feelings 
to  dethrone  his  reason.  Judge  Adams  held  the  scales  of  justice  with 
an  absolutely  even  hand.  In  his  adjudications  the  blindfolded  god- 
dess had  no  reason  to  fear  partiality  or  complain  of  prejudice.  He 
was  no  more  swerved  from  what  he  believed  to  be  right,  by  the  hope 
of  popular  applause,  or  the  fear  of  popular  displeasure,  than  would  be 
a  marble  statue.  Over  the  entrance  to  a  cemetery  at  one  of  the 
national  fortresses,  where  sleep  in  unmarked  and  undistinguishable 
graves  thousands  of  the  Confederate  dead,  who,  honest,  but  misguided, 
laid  down  their  lives  in  defense  of  a  defenseless  and  '*  lost  cause,''  is 
inscribed  this  charitable  maxim  of  the  ancients :  De  mortuis  nU 
nisi  bonum. 

No  such  maxim  needs  be  invoked  by  him  who  speaks  of  the  life 
and  character  of  Judge  Adams.  No  one  who  truthfully  speaks  can 
say  aught  but  good  of  our  departed  friend.  His  life  was  exceptionally 
pure  and  blameless.  During  a  period  of  eight  years  I  never  heard  him 
suggest  a  thought,  or  utter  an  expression,  which  would  have  been  out 
of  place  in  a  drawing  room  of  the  most  polite  society.  It  was  his  mis- 
fortune to  ask  a  continuance  of  popular  favor  at  a  time  when  popular 
prejudices  were  in  the  ascendant,  and  when  the  tempest  of  popular 
passion  was  accustomed  to  uproot  everything  that  did  not  bow  before 
it.  It  may  even  yet  be  too  soon  to  expect  exact  justice  to  be  done  to 
his  excellences  as  a  man,  or  his  merits  as  a  judge.  But  when  passion 
cmd  prejudices  have  subsided,  when  sober  reason  resumes  her  wonted 
place,  the  future  historian  will  rank  Judge  Adams  amongst  the  purest, 
wisest,  ablest  of  the  judges  of  the  court  which  I  now  address. 

Affectionate  friends  may  rear  to  his  memory  marble  column  or 
granite  shaft,  but  the  most  enduring  monument  to  his  fame  is  found 
in  the  thirty-two  volumes  of  the  decisions  of  this  court,  which  contain 
his  opinions.  Whilst  letters  endure,  and  civilization  remains,  his  fame 
is  there  secure.    He  has  there  "  a  monument  more  lasting  than  brass, 
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and  more  sablime  than  the  regal  elevation  of  pyramids,  which  neither 
the  wasting  shpwer,  the  unavailing  north  wind,  nor  an  innumerable 
succession  of  years,  and  the  flight  of  seasons  shall  be  able  to  demolish." 

His  lifework,  nobly  done,  securely  awaits  the  judgment  of  the 
future. 

I  second  the  request  that  the  resolutions  reported  be  spread  upon 
the  journals  of  this  court. 

Mr.  Justice  Rothrock,  on  behalf  of  the  court,  responded  to  the 
resolutions  and  addresses  of  counsel  as  follows: 

In  the  year  1876,  Austin  Adams  and  myself  became  members  of 
this  court,  and  he  remained  for  twelve  years.  During  that  time  we 
were  engaged  in  the  same  work,  side  by  side,  and  literally  ''went  in 
and  oat  together."  The  relation  of  judges  in  the  same  court  is  some- 
times designated  as  that  of  brother.  The  nature  of  the  occupation  is 
such  that  the  term  is  not  inappropriate  in  a  social  sense.  It  involves 
close  and  almost  continuous  personal  association.  Judge  Adams 
impressed  a  stranger  as  a  man  of  great  dignity,  amounting  almost  to 
austerity,  and  yet,  when  approached,  he  was  the  most  genial,  compan- 
ionable and  unselfish  of  men.  No  man  excelled  him  in  his  consider- 
ation, sympathy  and  charity  for  others. 

He  was  a  most  valued  member  of  the  court  in  consultation.  He 
always  expressed  his  views  on  any  question  under  consideration  in 
such  a  way  as  to  impress  his  associates  with  the  thought  that  he  under- 
stood the  matter  in  hand  precisely,  and  while  slov:  to  come  to  a  final 
conclusion,  and  patient  in  investigation,  when  his  mind  became  satis- 
fied as  to  the  proper  decision  to  be  made,  he  maintained  his  position 
with  great  firmness  and  supported  it  by  the  most  convincing  reason- 
ing. He  was  never  garrulous,  never  wandered  from  the  very  question 
to  be  determined,  and  never  attempted  to  evolve  the  law  from  his 
mere  "  inner  consciousness."  He  paid  due  respect  to  precedent,  but 
determined  for  himself  the  soundness  of  the  reasoning  upon  which  pre- 
cedents were  based.  He  always  sought  to  reach  some  controlling  princi- 
ple upon  which  to  base  his  conclusion.  He  was  for  four  years  the 
chief  justice  of  this  court.  As  a  presiding  officer  he  was  remarkable 
for  his  courteous  manner  and  uniform  kindness  to  the  bar  and  the 
public. 

It  is  well  known  that  he  was  not  only  profoundly  learned  in  the 
law,  but  was  a  most  accomplished  classical  scholar.  He  pursued  the 
classics  as  a  student  in  college,  and  he  taught  the  classics  for  a  time  as 
an  educator,  and  he  never  abandoned  his  literary  studies  even  while 
engaged  in  the  arduous  and  exacting  labors  required  of  him  as  a  mem- 
ber of  this  court. 

The  opinions  of  this  court  as  prepared  by  Judge  Adams  will  be 
found  from  the  forty-second  to  the  seventy-third  volumes  of  our 
reports.  These  opinions  are  models  of  pure  English,  and  command  the 
respect  of  the  bar  and  the  public  as  correct  expositions  of  the  law, 
ably,  clearly  and  concisely  expressed.  One  feature  of  his  opinions 
worthy  of  mention  is  that  although  learned  in  the  classics  he  never 
resorted  to'quotations  from  the  Latin  or  any  other  language  than  the 
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English.  He  believed  that  as  the  English  language  was  employed  in 
the  courts  of  this  country,  it  was  pedantry  to  attempt  the  use  of  any 
other.  He  never  afc  any  time  put  his  scholarly  attainments  on  parade. 
His  natural  modesty  and  simplicity  of  character  precluded  an  exhibi* 
tion  of  learning,  unless  for  some  reason  it  became  necessary. 

He  was  not  dogmatic ;  his  opinions  all  through  show  that  kindli- 
ness of  heart  which  was  ever  present  with  him,  and,  as  one  side  in 
every  legal  controversy  must  suffer  defeat,  he  always  endeavored  to 
administer  the  law  without  harshness  of  expression,  and  with  cour- 
teous and  at  times  sympathetic  language.  One  instance  of  his  charity 
for  others  I  may  relate.  On  one  occasion  an  attorney  engaged  in  pre- 
senting his  case  to  the  court  was  very  vehement  in  his  language  and 
gesticulations,  and  failed  to  present  any  points  worthy  of  consideration. 
While  the  argument  was  in  progress,  I  said  to  Judge  Adams,  in  a 
whisper :  '*  Why  can't  we  see  ourselves  as  others  see  us  ?  "  referring 
to  the  effort  of  counsel.  The  reply  was,  **  It  would  never  do ;  if  we 
did,  many  of  us  would  go  out  and  hang  ourselves." 

Judge  Adams  was  always  of  frail  physical  organization,  and  yet 
he  retained  all  of  his  mental  vigor  until  within  a  few  hours  of  his 
death.  Some  time  before  that  sad  event  I  visited  him,  and,  although 
he  had  then  suffered  intensely  for  many  weary  months,  I  found  him 
in  the  full  possession  of  all  his  mental  power. 

He  was  in  that  tranquil  state  of  mind  by  which  he  was  enabled  to 

Oalmly  look  on  either  life,  and  here 
Saw  nothing  to  regret,  nor  there  to  fear. 

And  as  I  stood  by  his  open  grave  and  cast  in  a  sprig  of  evergreen, 
I  thought  of  the  closing  words  of  the  masterly  oration  which  was 
spoken  over  his  dead  body:  "  Hail!  noble  brother  of  a  noble  race, 
and,  for  awhile,  farewell." 

After  some  further  remarks  by  Chief  Justice  Beck,  who  testified 
to  his  high  appreciation  of  Judge  Adams*  ability  as  a  member  of  that 
bench,  the  resolutions  presented  by  Mr.  Hurd  were  ordered  spread 
upon  the  records. 


JOHH  IITCHELL 


]C7pon  the  same  day  that  the  foregoing  proceedings  took  place, 
resolutions  were  presented  to  the  court  respecting  the  death  of  the 
Honorable  John  Mitchell,  for  twelve  yeais  the  judge  of  the  circuit 
court  for  the  fifth  judicial  district. 

Hon.  James  G.  Day,  in  presenting  the  resolutions,  addressed  the 
court  as  follows : 

If  Your  Honors  please :  I  have  been  delegated  in  connection  with 
Judge  Bishop  and  James  G.  Hume,  Esq.,  to  present  to  this  court 
resolutions  adopted  by  the  Polk  Ck)unty  Bar  Association,  respecting 
the  death  of  the  Honorable  John  Mitchell,  and  to  request  that  they 
be  spread  upon  the  records  of  this  court,  in  which  he  was,  for  many 
years,  a  prominent  practitioner.  It  is  a  mournfully  pleasant  duty 
which  has  been  imposed  upon  us.  Whilst  our  heads  are  bowed  in 
sadness,  and  onr  hearts  bleed  at  the  loss  of  one  whom  we  had  all 
learned  to  respect  and  love,  yet  we  rejoice  that  we  are  permitted  to 
offer  some  tribute,  however  humble,  to  the  memory  of  our  departed 
friend  and  brother.  It  is  eminently  fitting  that  we  should  all,  for  an 
hour,  step  aside  from  the  engrossing  pursuits  of  business,  forget  the 
exacting  demands  of  our  profession,  lay  aside  our  aspirations  and 
apprehensions,  and,  with  heads  uncovered  around  the  open  grave  of 
our  departed  companion,  drop  a  tear  in  his  memory  and  cast  a  flower 
in  his  tomb.  The  death  of  John  Mitchell  fell  upon  us  with  such 
appalling  suddenness,  and  was  so  unlooked  for,  that  we  can  scarcely 
yet  realize  that  he  has  gone  from  ns,  never  to  return.  A  man  of  the 
most  abstemious  and  correct  habits,  husbanding  his  resources  with  the 
most  scrupulous  care,  never  permitting  himself  to  be  wrought  upon  by 
any  undue  excitement,  to  all  human  observation  it  seemed  that  he  had 
scarcely  passed  the  meridian  of  an  active  life,  and  that  his  best  and 
most  prosperous  days  were  yet  in  store  for  him.  Alas  t  how  little  can 
the  finite  comprehend  the  purposes  of  the  infinite.  Just  eleven  days 
before  his  death  he  left  his  office  a  little  earlier  than  usual,  complain- 
ing of  an  indisposition  so  slight  as  not  to  cause  himself  or  his  most 
watchful  friends  any  alarm,  and  believing  that  a  few  hours  of  rest 
and  quiet  would  restore  him  to  his  normal  condition  of  health.  An 
inscrutable  Providence  had  otherwise  decreed.  During  the  night  his 
sufferings  became  so  intensified  that  medical  assistance  was  summoned, 
and  then  it  was  discovered  that  his  disease  had  already  assumed  a 
very  alarming  character.  All  that  the  most  skilful  physicians  could 
do  proved  unavailing.  All  that  the  most  loving  hearts  could  suggest, 
or  the  most  loving  hands  could  execute,  was  to  no  purpose.    His 
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disease  rapidly  and  surely  progressed  until  Monday  morning,  the 
twenty-ninth  day  of  December,  when  he  crossed  the  dark  river  and 
went  over  into  the  Silent  Land. 

Judge  Mitchell  was  born  in  New  Hampshire,  February  28,  1880. 
He  was  educated  at  Kimball  Union  Academy  and  Dartmouth  College, 
but,  on  account  of  failing  health,  he  was  compelled  to  leave  college 
before  graduating.  Early  in  life  he  hopefully  followed  "  the  Star  of 
Empire  "  in  its  westward  course,  to  where  a  newer  and  more  earnest 
and  active  civilization  offered  a  more  extended  arena  for  the  exercise 
of  his  youthful  faculties,  and  gave  promise  of  higher  advancement 
and  a  greater  reward. 

Arriving  in  Des  Moines  in  1856,  he  completed  his  law  studies  in 
the  office  of  those  two  gifted  adopted  sons  of  Iowa,  one  of  whom  by 
his  impassioned  eloquence  so  often  stirred  its  popular  assemblies  to  its 
deepest  depths,  and  who  now,  where  the  declining  sun  sinks  in  the 
ocean,  has  entered  upon  a  career  of  renewed  activity  and  increasing 
promise;  the  other  of  whom  with  a  body  broken  by  disease,  but  a 
mind  sustained  by  the  loftiest  aspiration  of  patriotism,  poured  out  his 
life  in  its  early  nooii  upholding  his  country's  banner  and  defending 
his  country*s  honor.  In  August,  1856,  he  was  admitted  to  the  bar,  and 
the  following  year  he  commenced  th^  practice  of  his  profession. 

On  December  29, 1858,  at  Mounds ville.  West  Virginia,  he  was  mar- 
ried to  Rebecca  Anshutz.  To  them  there  were  born  two  children,  one 
only  of  whom  survives.  Here  in  this  city  his  professional  and  official 
successes  were  achieved.  Here  for  more  than  a  third  of  a  century,  by 
a  life  of  the  strictest  probity  and  purity,  he  endeared  himself  to  his 
neighbors  and  established  a  place  in  their  affections  as  lasting  as  their 
own  lives.  Barely  has  anyone  commanded  such  universal  confidence 
and  respect.  Rarely  has  a  death  in  the  city  caused  such  universal  and 
profound  feeling. 

Upon  the  organization  of  the  circuit  court,  Judge  Mitchell  was 
elected  one  of  the  circuit  judges  for  the  Fifth  Judicial  District,  com- 
mencing his  term  January  1,  1869,  and  continuing  by  successive 
elections  for  twelve  years,  when  he  declined  a  re-nomination  and 
voluntarily  returned  to  the  practice.  As  a  lawyer  he  was  accurate, 
painstaking,  discreet,  judicious,  conservative,  industrious  and  honest. 
WJiilst  he  conceded  to  his  clients  the  full  measure  of  his  professional 
talents  and  learning,  he  never  allowed  them  to  control  his  conscience. 
He  never  accepted  the  heretical  dogma  that  a  lawyer  is  justified  in 
doing,  or  required  to  do,  for  a  client,  what  he  would  scorn  to  do  for 
himself.  He  did  not  beliwve  the  jesuiacal  doctrine  that  the  end 
justifies  the  means.  He  did  not  believe  that  a  lawyer  was  absolved 
from  all  obligation  to  be  consistent.  He  did  not  believe  that  in  law, 
as  in  war  and  politics,  everything  is  fair.  He  believed  that  in  law,  as 
in  mathematics,  the  shortest  distance  between  two  poiats  is  a  straight 
line.  He  never  under' ook  to  deceive  a  court  by  a  misrepresentation  of 
fact,  or  a  known  misstatement  of  law.  Law,  with  him,  was  not  a 
means  but  an  end.  It  was  not  merely  an  employment  for  earning  a 
livelihooJy  but  an  instLaiueuc  for  the  advancement  of  right  and  the 
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repression  of  wrong.  He  believed  with  Burke  that  law  is  *'  the  pride 
of  the  human  intellect,  and  the  collected  wisdom  of  ages/'  Ue 
believed  with  Hooker  that  "  her  seat  is  the  bosom  of  Qod,  and  her 
voice  the  harmony  of  the  world.'*  Such  views  necessarily  produced  a 
reflex  influence  upon  his  whole  character.  His  life  was  without  stain  ; 
his  character  was  above  suspicion.  The  finger  of  reproach  was  never 
pointed  at  him  ;  the  tongue  of  scandal  never  dared  assail  him.  As  a 
judge  he  was  patient,  attentive,  kind,  courteous,  considerate  and 
dignified.  He  never  lost  sight  of  the  fact  that  the  ultimate  object  of  a 
lawsuit  is  the  attainment  and  enforcement  of  right.  He  possessed  two 
mental  characteristics,  without  which  I  am  persuaded  the  most 
exalted  talents  and  greatest  learning  will  ever  fail  to  constitute  a 
great  judge,  the  possessor  of  which  possesses  half  the  qualifications  of 
a  judge,  without  an  hour's  study  ;  a  nice  appreciation  of  justice,  and  a 
purpose  to  see  it  prevail. 

As  a  citizen  Judge  Mitchell  was  honest,  upright  and  public- 
spirited  ;  and  in  every  relation  and  under  all  circumstances  he  was 
always  a  plain,  true,  dignified,  manly  man. 

His  life  resembled  not  the  ocean,  lashed  into  fury  by  the  tempest, 
dashing  and  breaking  its  crested  waves  upon  a  rock-girt  shore ;  but 
rather  a  placid  lake  in  some  forest-protected  vale,  unrufiled  by  any 
wind,  undisturbed  by  any  storm.  He  did  not  blaze  like  a  comet,  nor 
dazzle  like  a  meteor  in  its  eccentric  course  across  the  heavens ;  he 
rather  shone  with  the  steady  and  benign  light  of  a  star. 

Your  Honors  :  There  comes  a  time  in  every  life  when  everything 
to  which  human  ambition  can  aspire,  everything  which  human  indus- 
try can  accomplish,  everything  which  human  genius  can  compass, 
proves  unsatisfying  aud  unavailing.  The  greatest  orator  and  states- 
man this  country  ever  produced,  when  nearing  the  close  of  a  long 
and  not  unappreciated  life,  said  :  **I  have  given  my  life  to  law  and 
politics.  Law,  I  have  found  uncertain,  and  politics,  utterly  vain." 
It  is  at  such  a  time  that  the  spirit  yearns  for  something  more  stable 
and  satisfying  beyond,  into  which  to  cast  the  anchor  of  hope.  Crown- 
ing all  the  excellences  in  the  character  of  our  departed  brother,  he 
was  an  earnest,  consistent  christian,  not  noisy  or  obtrusive,  but  honor- 
ing his  profession  by  an  upright  walk  and  conversation,  by  deeds  of 
kindness  and  a  life  of  purity.  Our  departed  brother,  though  dead,  yet 
lives ;  lives  in  the  results  of  a  life-work  nobly  done ;  lives  in  the 
fragrant  remembrance  of  worthy  acts ;  lives  in  the  affections  of  his 
countrymen ;  lives  in  the  full  fruition  of  eternal  blessedness,  in  a  Innd 
where  death  never  enters.  '*  He  has  not  all  died  :  the  greater  part  of 
him  has  escaped  the  shades  of  death."  Let  us,  Your  Honors,  emulate 
his  virtues,  and  profit  by  his  example,  remembering  that  *'  he  best 
praises  the  dead  who  lives  as  they  desire." 

It  but  remains  that  I  present  the  resolutions  of  the  bar  association, 
and  request  that  they  be  spread  upon  your  journals : 

lUaolved,  That,  on  the  death  of  John  Mitchell,  the  bar  of  this 
state  has  lost  one  of  its  ablest  and  most  highly  ^  ^^^med  members,  and 
the  state  herself  a  most  exemplary  man  and  citizen.    Coming  to  this 
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city  a  young  man,  and  having  served  his  city,  county  and  state  in  the 
several  capacities  of  councilman,  supervisor  and  assemblyman,  he 
was  afterwards  honored  by  the  people  by  an  election  to  the  judgeship 
of  the  circuit  court  of  this  district,  a  position  which  he  filled  with 
signal  ability,  and  voluntarily  relinquished  to  again  enter  the  ranks 
of  his  profession.  While  occupying  a  position  upon  the  bench,  he 
also  discharged  the  onerous  and  exacting  duties  of  register  in  bank- 
ruptcy, administering  vast  estates,  and  always  with  the  approval  of 
the  United  States  courts,  and  to  the  satisfaction  of  all  persons  with 
whom,  by  the  duties  of  his  office,  he  was  brought  into  contact.  At 
the  bar,  as  upon  the  bench,  he  was  always  distinguished  by  great  care 
and  painstaking  in  the  discharge  of  duty,  with  a  keen  sense  of  Its 
obligations,  whether  in  public  or  private  relations.  Ever  kind  and 
courteous,  and  especially  considerate  of  younger  men,  he  was  always 
positive  in  asserting,  and  firm  in  maintaining,  what  he  believed  to  be 
right. 

Distinguished  as  he  was  in  his  profession,  he  was  no  less  remark- 
able and  exemplary  in  his  private  life.  Burdened  with  business  cares 
requiring  many  hours  each  day  in  his  office  and  in  consultation  with 
I  the  officers  of  the  various  corporations  with  which  he  was  connected, 
he  still  freely  gave  largely  of  his  valuable  time  to  the  city  library  and 
to  the  church  of  which  he  was  a  devout  and  devoted  member.  He 
never  shirked  the  duties  of  his  citizenship,  but  was  usually  found 
in  the  caucuses  and  conventions  of  his  political  party,  aiding  in  his 
quiet  and  dignified  way  in  the  formation  of  party  platforms,  and  the 
selection  of  suitable  candidates  for  office.  In  short,  wherever  he  was 
placed,  whether  on  the  bench,  at  the  bar,  or  in  his  office,  in  the 
director's  room,  the  political  convention,  the  meeting  of  the  vestry  of 
his  church  or  in  his  home,  he  was  always  the  same  able,  courteous, 
christian  man.  Surely  the  world  is  better  for  the  life  of  such  a  man, 
'  and,  in  his  seemingly  untimely  death,  we  have  all  lost  an  esteemed 
friend  and  brother. 

Resolved,  That  we  hereby  extend  to  his  bereaved  wife  and 
daughter  our  most  sincere  sympathy  ;  that  a  copy  of  these  resolutions 
be  sent  to  them,  and  that  the  supreme  court  be  requested  to  direct  the 
same  entered  upon  its  records. 

The  court  was  further  addressed  by  Honorable  C.  C.  Noursk, 
Honorable  C.  C.  Cole,  Honorable  William  Phillips.  Mr.  C.  A. 
Dudley,  Mr.  Jas.  C.  Hume  and  others,  all  of  whom  testified  to  their 
high  regard  for  the  deceased. 

Mr.  Justice  Given,  for  many  years  the  intimate  friend  of  Judge 
Mitchell,  responded  on  behalf  of  the  court.  His  remarks  were  not  in 
writing,  and  we  are,  therefore,  unable  to  include  them  in  this  record. 
Upon  the  conclusion  of  Judge  Given's  remarks,  the  resolutions  pre- 
sented by  Judge  Day  were  ordered  spread  upon  the  records. 
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Don  D:  Sprague,   by  Geo.    D.  Sprague,   His  Next 

Friend,  Appellee,  v.  S.  &  J.  C.  Atlee,  ^^  ^ 

Appellants.  w  ^ 

|Ti     i| 

1.  Master  and  Servant :  jxtry  :  challbnqe  for  oaubb.  A  juror,  \]^  ^\ 
who  was  a  member  of  the  regular  panel,  upon  his  examination  as  |  81  i 
to  challenge  for  cause,  stated,  that  he  had  heard  one  of  the  parties  .-^^  ^^ 
to  the  cause  make  a  statement  in  regard  to  the  merits  of  the  con-  jjrjd4  ^  J 
troversy,  and  had  formed  an  opinion  which  would  require  evi-  — 

dence  to  remove,  but  that  it  would  not  prevent  him  from  rendering 
a  just  verdict  on  the  evidence.  Held,  that  the  action  of  the  trial 
court  in  sustaining  a  challenge  to  such  juror,  made  under  sub- 
division 9,  section  2772  of  the  Code,  would  not  be  regarded  as 
erroneous,  although  such  challenge  might  properly  have  been 
overruled. 

(1) 


2  Spbagub  v.  Atleb.  [81  Iowa 

2.      :     NEOLIGENOB    OF   OOEMPLOTE :    RiiTIFICATION  :    PERSONAL 

INJURY :  CONTRIBUTORY  NEOLiOBNCE.  A  boy  of  thirteen  years  of 
age,  employed  in  a  sawmill  for  the  work  of  removing  sawed 
materials  from  a  steam  saw,  was  directed  by  the  boss  or  foreman 
of  the  establishment  to  operate  such  saw,  in  the  absence  of  the 
usual  operator^  without  giving  him  instructions  as  to  the  proper 
manner  of  operating  the  same,  nor  of  changing  the  gauge  thereof, 
and  such  direction  was  subsequently  ratified  by  the  common 
employer.  While  so  employed  the  boy  received  orders  to  saw 
a  particular  kind  of  material,  which,  if  obeyed,  would  not 
have  exposed  him  to  the  danger  resulting  in  the  injury  received ; 
but  he  refused  to  obey  them.  Subsequently  he  received  different 
orders,  which  he  obeyed;  and  afterwards,  while  engaged  in 
changing  the  gauge  of  the  saw,  the  boy,  without  fault  on  his  part, 
received  the  injury  therefrom  upon  which  this  action  is  based. 
Held,  that,  in  view  of  the  subsequent  change  of  orders,  and  his 
obedience  thereto,  the  boy  was  not  guilty  of  contributory  negli- 
gence on  account  of  his  disobedience  of  orders  previously  received, 
nor  because  other  methods  of  changing  the  gauge,  which  were 
beyond  his  strength,  were  less  dangerous  than  the  one  adopted. 

8.  r- :  DEFECTIVE  MACHINERY :  EVIDENCE.  In  an  action  for  dam- 
ages for  a  personal  injury  sustained  by  an  employe  while  operating 
a  steam  saw,  which  was  shown  to  be  Jess  generally  used  than 
other  machines  of  its  kind,  and  the  operation  of  each  described  to 
the  jury,  the  testimony  of  an  expert  that  the  gauge  of  the  machine 
used  by  the  defendant  is  as  safe  as  that  of  any  other  machines 
then  in  use  is  inadmissible. 


4.     :  :  .    Testimony  of  the  apparent  intelligence  of 

a  minor,  and  of  his  apparent  understanding  of  mill  machinery,  is 
not  competent  as  proof  of  his  capacity  to  operate  such  machinery. 
Moreover,  where  such  minor  has  testified  upon  the  trial  the  jury 
are  as  competent  as  others  to  judge  of  his  intelligence. 

5.     : :  .    The  exclusion  by  the  court  of  competent 

testimony  of  a  witness,  the  substance  of  which  has  previously  been 
g^ven  by  him  in  evidence,  and  permitted  to  remain  in  the  record, 
is  error  without  prejudice. 

6.     : :  .    Where  the  statement  of  the  issues  in  a 

cause  prepared  by  the  court  for  the  jury  was  submitted  to  the 
attorneys  for  defendant,  and  approved  by  them,  the  defendant 
cannot  be  heard  to  complain  upon  appeal  that  the  portion  of  his 
defense  set  out  in  an  amendment  to  the  answer  was  not  submitted 
to  the  jury. 

7.     :  INSTRUCTIONS  TO  JURY.    Great  length  in  the  instructions 

of  the  court  to  the  jury,  and  the  frequent  use  therein  of  terms 
calling  the  attention  of  the  jury  to  the  youth  and  inexperience  of 
the  plaintiff,  will  not  constitute  grounds  for  reversal  upon  appeal, 
where  there  is  nothing  to  indicate  in  the  record  that  the  defendant 
was  prejudiced  thereby. 
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^  -     — 

8.     :  NEGLIOENCB :  DAMAGES.  A  verdict  for  damages  in  the  sum 

of  seventy-five  hundred  dollars  for  an  injury  resulting  in  the  loss 
of  a  hand  to  an  employe  in  a  sawmill,  whose  expectation  of  life  ia 
about  forty-six  years,  held,  not  excessive  in  view  of  the  facts  of 
this  case. 

Appeal  from  Superior  Court  of  KeoJcuJc^  Lee  County. 

Hon.  Henry  Bank,  Jr.,  Judge. 

Thursday,  October  9,  1890. 

Action  to  recover  damaj^es  on  acconnt  of  a  personal 
injury  received  by  plaintiff  while  in  the  service  of 
defendants.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  for  plaintiff.     The  defendants  appeal. 

D.  F.  Miller^  Sr.^  and  Casey  <6  Stewart^  for  appel- 
lants :  The  rule  in  this  state  is  that  an  opinion  does  not 
disqualify  if  the  juror  believes  he  can  render  an  impartial 
verdict  according  to  the  evidence.  State  t).  Hirikle^  6 
Iowa,  380 ;  State  v.  Munchrath,  43  N.  W.  Rep.  213, 
A  boss  or  foreman,  who  has  no  authority  over  his  men 
except  to  direct  them  in  their  work  is  but  a  coemploye 
and  not  a  vice-principal ;  and  for  the  negligence  of  a 
boss  or  foreman  the  master  is  not  responsible.  Peter- 
son  V.  Coal <& Mining  Co.,  50  Iowa,  673  ;  Houser  v.  Hall- 
way Co.,  60  Iowa,  230  ;  Foley  v.  Hallway  Co.,  64  Iowa, 
656 ;  and  see  Murphy  v.  Smith,  19  C.  B.  361.  The 
employer  is  not  bound  to  employ  the  latest  improve- 
ments in  machinery.  He  is  only  bound  to  see  that  the 
machinery  he  does  employ  is  reasonably  safe  and  suit*- 
able ;  and  it  is  only  ordinary  care  for  which  an  employer 
is  responsible.  Oreenleaf  v.  Railway  Co.,  29  Iowa,  14; 
Hunt  V.  Railway  Co.,  26  Iowa,  364 ;  Burns  v.  Railway 
Co,,  69  Iowa,  451,  455 ;  Hlckey  v.  Taafe,  12  N.  E.  Rep. 
(N.  Y.)286;  Allison  Manuf.  Co.  v.  McCormick,  118  Pa. 
St.  619;  4  Am.  St.  Rep.  613 ;  Delaware,  etc.,  Works  v. 
Nuttall,  13  Atl.  Rep.  65.  It  is  sufficient  if  a  minor 
servant  is  informed  of  the  danger  in  any  way ;  it  is  not 
necessary  that  he  be  instructed  by  the  master.  Wil- 
Hams  V.  Churchill,  137  Mass.  243 ;  50  Am.  Rep.  304 ; 
Atlas  Engine  Works  v.  Randall^  100  Ind.  273  ;  60  Am. 
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Rep.  798 ;  Fones  v.  Philips^  39  Ark.  17 ;  43  Am.  Rep. 
265 ;  Ciriack  tj.  Woolen  Co.^  146  Mass.  182 ;  4  Am.  Rep. 
307 ;  Hickey  v.  Taa/e,  12  N.  E.  Rep.  ( N.  Y.)  286 ;  Way 
V,  Hallway  Co.,  40  Iowa,  343.  Since  Coombs  v.  Cord- 
age  Co.,  102  Mass.,  cited  by  appellee,  the  Massachusetts 
court  has  announced  the  contrary  doctrine  in  Ciriack  v. 
Woolen  Co.^  146  Mass.,  and  Williams  v.  Churchill,  137 
Mass.  If  defects  in  the  machinery  used  are  known  to  the 
employe,  or  are  discoverable  by  him  in  the  exercise  of 
ordinary  care,  and  he  remains  in  the  employment  without 
protest,  and  without  inducement  by  promise  that  the 
defects  shall  be  remedied,  he  will  be  presumed  to  have  no 
objection  to  the  defects,  and  cannot  recover  for  injuries 
caused  thereby.  Lemley  v.  Casewell,  47  Iowa,  159 ;  Mvl- 
dovmey  v.  Railway  Co,,  39  Iowa,  615,  and  the  authori- 
ties in  the  last-named  case  cited;  Kroy,  AdrrCx,  v. 
JRailway  Co.,  32  Iowa,  367.  Appellee  must  be  held  to 
have  assumed  all  the  risks  incidental  to  the  employ- 
ment. Youll  V.  JRailway  Co.,  66  Iowa,  346,  361 ;  Heath 
V.  Wititehreast,  etc.,  Co.,  65  Iowa,  737,  740;  Moran  v. 
Harris,  63  Iowa,  390,  391 ;  2  Thompson  on  Neg.  977. 
If  an  employe  is  directed  to  do  one  character  of  work, 
and,  of  his  own  will  and  without  atuy  direction  of  his 
employer,  engages  in  another  kind  of  work,  and  while 
engaged  in  the  other  kind  of  work  is  injured,  he  cannot 
recover  from  the  employer  for  such  injury.  Orible  v. 
SioTix  City,  38  Iowa,  390.  In  such  action  the  burden  of 
proof  is  on  the  plaintiff,  to  establish  that  he,  himself, 
was  not  negligent.  Muldowney  v.  Railway  Co.,  39 
Iowa,  615 ;  Benson  v.  C.  R.  of  lotoa,  4Si  Iowa,  192 ; 
Baird  v.  Murford,  29  Iowa,  631.  Contributory  negli- 
gence on  the  part  of  a  minor  will  defeat  his  recovery 
for  an  injury  precisely  as  in  the  case  of  an  adult. 
Atlas  Engine  Works  v.  Randall,  supra;  Brazil,  etc., 
Co.  V.  Cain,  98  Ind.  282 ;  Brown  v.  Maxwell,  6  Hill, 
692 ;  Chicago,  etc.,  Ry.  Co.  v.  Patchin,  16  111.  202 ;  Mas- 
ser  V.  Railway  Co.,  68  Iowa,  605 ;  Nagle  v.  Railway  Co., 
88  Penn.  St.  35 ;  32  Am.  Rep.  35.  On  the  facts,  plain- 
tiff was  certainly  guilty  of  contributory  negligence ; 
and  we  claim  that,  as  matter  of  law,  he  was  guilty  of 


Oct.  1890]  Sprague  v.  Atlee.  5 

contributory  negligence.  Sedgwick  v.  RaiVmay  Co,^  76 
Iowa,  340 ;  Ways  c  Raihoay  Co. ,  76  Iowa,  393,  396 ; 
Honegsberger  v.  Railway  Co.^  33  How.  199  ;  McGinnis 
V.  Bridge  Co.^  49  Mich.  466 ;  8  Am.  &  Eng.  R.  R.  Cases, 
135.  The  opinion  of  the  witnesses  possessing  peculiar 
skill  is  admissible  whenever  the  subject-matter  so  far 
partakes  of  the  nature  of  a  science  as  to  require  a  course 
of  previous  habit  or  study  to  attain  to  a  knowledge  of 
it.  Muldowney  v.  Railway  Co.^  36  Iowa,  462,  472  ; 
Hamilton  v.  Railway  Co,  and  Way  v.  Railway  Co,y  40 
Iowa,  341,  346,  are  not  in  point.  In  the  case  at  bar,  the 
jury  had  before  them  only  the  model  of  appellant's 
machine.  A  machinist  is  competent  to  give  an  opinion 
as  an  expert  in  relation  to  the  construction  of  machin- 
ery. Sheldon  v.  Booths  60  Iowa,  209 ;  Euizega  v.  Cut- 
ler S.  L.  Co.^  61  Mich.  272 ;  Scatter  good  v.  Wood,  7^ 
N.  Y.  263 ;  35  Am.  Rep.  515,  517 ;  Chicago  v.  Cheer,  9 
Wallace,  726,  733.  The  apparent  intelligence  and 
capacity  of  plaintiff  was  a  proper  subject  for  opinion 
evidence,  even  though  non-expert.  7  Am.  &  Eng.  Ency. 
of  Law,  507 ;  Afills  v.  Winter,  94  Ind.  329  ;  State  v.  SJiel- 
ton,  64  Iowa,  333 ;  Conn.  Mutual  Life  Ins.  Co.  v. 
Lathrop,  111  U.  S.  612,  620 ;  McKee  v.  Nelson,  4  Cowen,' 
355  ;  15  Am.  Dec.  384 ;  Nagle  v.  Railway  Co.,  88  Penn. 
St.  36 ;  32  Am.  Rep.  413,  416.  The  court  erred  in  its 
statement  of  the  issues  to  the  jury.  Tuck  v.  Manuf. 
Co.,  67  Iowa,  676,  680 ;  Oamhle  v.  Mullin,  74  Iowa,  99  ; 
Eellow  V.  Railway  Co.,  68  Iowa,  470,  476.  "It'  is 
improper  for  a  court  to  place,  by  frequent  repetitions, 
too  prominently  before  a  jury  any  principle  of  law 
involved  in  the  case."  2  Thompson  on  Trials,  sec. 
2331 ;  Powell  v.  Messer,  18  Tex.  401 ;  Sackett  on 
Instructions  [2  Ed.]  sec.  7,  p.  15 ;  Ludwig  v.  Sager,  84 
111.  99 ;  Am.  B.  Soc.  v.  Price,  115  111.  628.  The  instruc- 
tions were  long,  tedious,  prolix  and  calculated  to 
bewilder  and  mislead  a  jury.  Haney  v.  Caldwell,  43 
Ark.  184;  Sadler  v.  Sadler,  16  Ark.  628;  Merritt  v. 
Merritt,  20  HI.  65,  80 ;  Roe  v.  Taylor,  45  111.  485,  491 ; 
Mpsier  v.  Kitchell,  87  111.  19  ;  Loeb  v.  Weis,  64  Ind.  285. 
In  view  of  the  facts  of  the  case  at  bar,  the  damages  are 
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nnreasonable  and  excessive.  As  nothing  but  compensa- 
tory damages  were  claimed,  he  was  only  entitled  to 
actual  damages.  Collins  r>.  Oily  of  Covncil  Blvffs^  35 
Iowa,  434  J  Rose  v.  Railway  Co.^  39  Iowa,  246.  When, 
therefore,  it  is  manifest  that  the  jury  have  given 
grossly  beyond  the  rule  of  compensation,  it  becomes 
imperative  duty  of  the  court  to  arrest  the  excess.  Col- 
lins V,  City  of  Council  Bluffs^  35  Iowa,  432 ;  Rose  v. 
Railway  Co.,  39  Iowa,  246,  266 ;  Parsons  v.  Railway 
Co.,  6  S.  W,  Rep.  464. 

On  rehearing :  First.  The  court  is  mistaken  in 
regard  to  the  facts  upon  which  the  opinion  is  based. 
Second.  The  court  failed  to  apply  the  law,  in  regard 
to  the  assumption  of  risks,  to  the  facts  proven  and 
specially  found  by  the  jury.  The  evidence  shows  that 
neither  defendant,  Samuel  Atlee,  nor  his  foreman, 
McMurphy,  gave  defendant  any  orders  to  do  what  he 
was  doing  at  the  time  of  his  injury.  The  rule  as  to 
the  acceptance  of  risks  should  certainly  be  applied  to 
this  plaintiff.  The  general  rule  was  not  relaxed  in 
favor  of  minors  in  the  following  cases :  Curran  v. 
Manuf.  Co.,  130  Mass.  374;  s.  o.,  39  Am,  Rep.  457; 
Sullivan  v.  Manvf.  Co.,  113  Mass.  396;  Prohert  v. 
Phipps,  149  Mass.  258;  21  N.  E.  Rep.  370;  Cqfey 
V.  Chapal,  2  N.  Y.  Sup.;  OszJcoscil  v.  Pencil  Co.,  6 
K  Y.  Sup.  601 ;  Crowley  v.  Pac.  Mills,  19  N.  E,  ^?ep. 
(Mass.)  344.  Minor  servants  are  held  to  assume  the 
obvious  risks  of  their  service.  Smith  v.  Irwin,  18  Atl. 
Rep.  (N.  J.)  863 ;  Beckham  v.  Eillier,  47  N.  J.  Law, 
14 ;  Foster  v.  Pusey,  14  N,  E.  Rep.  (Del.)  645  ;  Note 
to  the  case  of  Hickey  v.  Taafe,  in  26  Am.  Law  Reg. 
734,  where  many  of  the  leading  cases  upon  this  subject 
are  reviewed. 


James  C.  Davis,  for  appellee:  The  claim  that  con- 
tributory negligence  as  a  matter  of  law  existed  as  a 
defense  was  not  made  in  the  court  below,  and  being 
raised  for  the  first  time  in  this  court  cannot  be  con- 
sidered.    See  authorities  in  McClain's  Digest,  sec.  145, 
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p.  48.  The  defense  of  contributory  negligence,  when 
applied  to  adults,  if  the  fact^  are  at  ail  in  dispute,  must 
be  submitted  to  the  jury.  Oreenleaf  v.  Railway  Co.^ 
29  la.  36;  Oreenleaf^  AdmWy  v.  Railway  Co.^  33  la. 
63;  Whitsett  v:  Railway  Co.^  67  la.  159,  sec.  7.  In 
cases  where  personal  injuries  to  a  minor  are  involved 
the  doctrine  of  contributory  negligence  only  applies  so 
far  as  the  age,  experience  and  intelligence  of  the  minor 
will  permit  it.  McMillan  v.  Railway  Co.,  46  la.  233; 
Benton  v.  Railway  Oo.^  55  la.  501 ;  Baker  v.  Railway 
Co.,  35  N.  W.  Rep.  838;  Kum  v.  City  of  Troy,  10 
N.  E.  Rep.  445;  Walters  v.  Railway  Co.,  41  la.  75; 
Mackey  «.  City  of  Vickshurg,  2  S.  R.  179;  Cassida  v. 
Railway  Co.,  13  Pac.  Rep.  441 ;  Muchlhausen  v.  Rail- 
way Co,,  2  S.  W.  Rep.  315 ;  IIu:ff'v.  Ames,  19  N.  W. 
Rep.  623.  There  was  no  error  in  excusing  Richard 
Pritchett  as  a  juror  for  cause.  Code,  sec.  2772,  subdiv. 
9;  City  of  Albiav.  O'Bara,  64  la.  298;  Wisehart  v. 
Diez,  67  la.  122.  The  refusal  of  the  courts  to  permit 
Carter,  a  witness  for  defendant,  to  testify  whether  the 
defendant's  machine  was  any  more  dangerous  than  the 
other  kinds  of  guides  was  not  erroneous.  Muldowney  v. 
Railway  Co.,  36  la.  472 ;  Hamilton  v.  Railway  Co.,B6  la. 
36 ;  Way  v.  Railway  Co.,  40  la.  ^46 ;  Barnes  v.  New- 
ton, 46  la.  569,  sec.  3 ;  Spears  v.  Mt.  Ayr,  66  la.  724. 
An  inquiry  as  to  whether  or  not  a  witness  is,  according 
to  the  opinion  of  another  witness,  of  "average"  intelli- 
gence, or  what  he  appeared  to  understand,  is  of  too 
uncertain  a  character  to  be  the  subject  of  judicial 
inquiry.  Brown  ^.  Railway  Co.,  69  la.  453,  sec.  1,  and 
cases  cited.  This  court  said  in  Wilson  v.  Mc Adams,  10 
la.  590 :  "A  party  cannot,  on  the  trial  of  a  cause  in 
the  district  court,  consent  to  the  exclusion  of  certain 
evidence  and  afterward  predicate  an  exception  and 
assignment  of  error  on  the  order  excluding  it."  See, 
also:  Parsons  v.  Hedges,  15  la.  119;  Burns  v.  Oli- 
phant,  43  N.  W.  Rep.  289.  In  jFuhs  v.  Oswiller,  59  la. 
432,  it  was  held  not  to  be  error  to  omit  from,  the 
instructions  a  special  reference  to  an  "amended"  peti- 
tion.  Ounsal  V.  McDonnell  67  la.  523.  The  instructions 
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given  are  identical  or  substantially  the  same  as 
instructions  asked  by  defendants,  and  defendants  can- 
not assign  the  giving  of  them  as  error.  Smith  v.  Rail- 
way Co.^  88  la.  174.  The  master  permitted  the  boy  to 
work  in  and  about  dangerous  machinery  for  about 
three  months  without  any  warning  or  instructions  of 
any  kind  whatever  as  to  the  dangers  to  be  avoided. 
Under  the  unanimous  decisions  of  the  courts  under 
such  circumstances,  a  master  cannot  escape  liability. 
Cooley  on  Torts,  p.  553 ;  Thompson  on  Negligence,  p. 
978 ;  Hill  v.  Oust^  55  Ind.  48 ;  Ooomhs  v.  Cordage  Co.j 
102  Mass.  573;  Dowling  v.  Oerard  B.  Allen  Co.  ^  74  Mo. 
17 ;  Atkins  v.  Thread  Co.,  8  N.  E.  Rep.  241 ;  Louis- 
ville &  Nashville  By.  Co.  v.  Fraley,  9  N .  E.  Rep.  596 ; 
Olover  V.  Manuf.  Co.,  18  N.  E.  Rep.  597 ;  Cleveland 
Boiling  Mill  Co.  v.  Corrigan,  20  N.  E.  Rep.  466; 
Nadan  v.  Lumher  Co.,  43  N.  W.  Rep.  (Wis.)  1135. 
llie  master  is  liable  for  the  tortious  acts  of  his  foreman, 
acting  under  authority.  Bailway  Co.  v.  Fort,  17  Wall. 
558;  Dowling  v.  Oerard  B.  Allen  &  Co.,  74  Mo.  18; 
Bohertson  v.  Cornelson,  34  Fed.  Rep.  717 ;  Cooley  on 
Torts,  p.  563 ;  Jones  v.  Cotton  Mills,  82  Va.  140 ;  Brazil 
Black  Coal  Co.  v.  Gaffery,  22  N,  E.  Rep.  ;  Benging  v. 
Steinway,  6  N.E.  Rep.  449 ;  Moore  v.  Bailway  Co.,  85 
Mo.  693;  Clum  v.  Bailway  Co.,  21  Mo.  App.  218; 
Sioux  City  &  P.  By.  Co.  v.  Smith,  36  N.  W.  Rep.  287; 
C.  &  N.  By.  Co.  V.  Bayfield,  37  Mich.  210 ;  Jones  v. 
Mining  Co.,  28  N.  W.  Rep.  207  ;  Cook  v.  Bailway  Co., 
24  N.  W.  Rep.  311.  The  damages  are  not  excessive. 
In  Collins  v.  Council  Blvffs,  32  la.  331,  this  court  sus- 
tained a  verdict  of  fifteen  thousand  dollars  for  injury 
to  hip.  In  Depp  v.  Bailway  Co.,  38  la.  597,  a  verdict 
for  nine  thousand  dollars  was  sustained  when  the  injury 
was  to  the  thigh.  In  Bice  v.  City  of  Des  Moines,  40 
la.  639,  a  verdict  for  seventy-five  hundred  dollars 
was  sustained  when  the  injury  was  stiffness  to  the 
ankle  joint.  In  Finston  v.  Bailway  Co.,  61  la.  463, 
when  a  bone  in  the  leg  of  a  man,  fifty-two  years  old, 
was  broken,  resulting  in  a  slight  shortening  of  the  limb, 
a  verdict  for  eight  thousand  dollars  was  sustained. 
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Marion  v.  Railway  Co.^  64  la.  676.  In  !Knapp  v.  Rail- 
way Oo.y  71  la.  41,  when  the  injury  was  only  a  partial 
disability  of  the  right  arm,  a  verdict  for  ninety-five 
hundred  dollars  was  sustained.  In  Salem  v.  Railway 
Co.  J  13  Nev.  106,  a  verdict  for  fifteen  thousand  dollars 
for  loss  of  arm  and  broken  ribs  was  sustained.  In 
Berger  o.  Railway  Co.j  50  Wis.  419,  a  verdict  of 
eleven  thousand  dollars  was  sustained  for  loss  of  leg. 
In  Ketchum  v.  Railway  Co.^  38  La.  Ann.  777,  where  a 
boy  eleven  years  of  age  lost  an  arm,  eleven  thousand 
dollars  was  held  not  to  be  an  excessive  verdict.^  In 
Galveston  City  Ry.  Co.  v,  Hewett^  3  S.  W.  Rep.  705,  a 
verdict  for  seventy-five  hundred  dollars  for  personal 
injuries  to  an  infant  nineteen  months  old  was  sus- 
tained. In  Union  Pa/i,  Ry.  Co.  v.  Lung^  19  Kan. 
488,  for  loss  of  hand  at  wrist,  a  verdict  of  ten  thou- . 
sand  dollars  was  sustained.  See  also:  Robinson  v. 
Railway  Co.^  48  Cal.  104 :  Galveston  Ry.  Co.  v.  For- 
fert,  10  S.  W.  Rep.  207 ;  Louisville  &  W.  Ry.  Co.  v. 
Thompson^  1  S.  W.  Rep.  840 ;  Gulf,  C.  <fe  S.  Ry.  Co.  v. 
Dorsey^  66  Tex.  149 ;  Harrold  v.  Railway  Co.y  13  Daly, 
378;  Graves  v.  Rochester ^  39  Hun  (  N.  Y.)  5. 

Robinson,  J. — The  defendants  are  copartners, 
nnder  the  firm-name  of  S.  &  J.  C.  Atlee ;  and  at  the  time 
the  injury  in  question  was  received  they  were  engaged 
in  operating  a  sawmill  and  lumber-yard  at  Fort  Madi-  ' 
son,  employing  in  that  business  over  two  hundred  men 
and  boys.  The  plaintiff,  Don  D.  Sprague,  was  thirteen 
years  old  on  the  twenty-second  day  of  March,  1888  ;  and, 
in  the  month  of  June  of  that  year,  he  was  employed  by 
defendants  to  assist  one  Van  Buskirk  in  running  a  saw. 
He  continued  in  that  employment  until  the  eighth  day 
of  September,  1888,  when  he  received  an  injury  from  the 
saw,  which  resulted  in  the  amputation  of  his  right  hand 
at  the  wrist.  The  plaintiff  claims  that  he  was  employed 
for  the  sole  purpose  of  taking  laths,  pickets  and  binders 
from  the  machine  after  they  were  sawed,  and  assorting 
and  piling  them,  and  that  such  employment  was  with- 
out danger;  that,  at  the  time  he  was  injured,  he  was 
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negligently  ordered  by  defendants  to  run  the  saw  ;  that 
it  wsa  dangerous  ;  that  plaintiff  was  without  experience 
in  running  such  machinery,  and  knew  nothing  about 
the  danger  incurred  in  running  it ;  that  the  running  of 
it  was  outside  the  scope  of  his  employment,;  that  the 
machinery  was  dangerous  and  defective  in  that  the 
gauge  to  the  saw  had  no  safeguard  to  prevent  injuries 
when  it  was  changed  and  regulated  ;  that  the  saw  was 
unprotected ;  that  defendants  knew  that  plaintiff  was 
not  acquainted  with  the  dangerous  character  of  the 
machine,  and  that  they  negligently  and  wilfully  failed 
to  inform  him  how  to  use  it,  and  of  the  dangers  con- 
nected with  its  use.  The  defendants  deny  all  liability 
on  their  part ;  deny  that  the  machinery  was  defective ; 
and  deny  that  it  was  any  more  dangerous  than  any  other 
machinery  used  for  a  similar  purpose.  They  claim  that, 
for  many  weeks  prior  to  receiving  the  injury,  plaintiff 
was  familiar  with  the  use  and  operation  of  the  machine, 
and  knew  of  all  dangers  connected  therewith,  and 
worked  with  it  without  objection,  and  of  his  own  free 
will. 

I.  The  appellants  complain  of  the  ruling  of  the  court 
in  sustaining  an  objection  to  William  Pritchett  as  a 
1  Master  and     j^^or.     He  was  a  member  of  the  regular 
Shauwiy  fSJ"  panel,  and,  while  being  examined  as  to  his 
cause.  qualifications  to  act  as  a  juror,  stated  that 

he  had  heard  Mr.  Atlee  make  a  statement  in  regard  to  the 
merits  of  the  controversy,  and  had  formed  an  opinion, 
and  that  evidence  would  be  required  to  change  it ;  but 
he  stated  that  he  thought  it  would  not  influence  him 
against  a  just  verdict  on  the  evidence.  The  objection  to 
the  juror  was  made  on  the  grounds  of  challenge  speci- 
fied in  subdivision  9  of  section  2772  of  the  Code,  which 
is  as  follows:  "9.  When  it  appears  the  juror  has 
formed  or  expressed  an  unqualified  opinion  on  the  merits 
of  the  controversy,  or  shows  such  a  state  of  mind  as  will 
preclude  him  from  rendering  a  just  verdict." 

Upon  the  trial  of  challenges  in  civil  as  well  as  in 
criminal  cases,  other  evidence  than  the  testimony  of  the 
person  challenged    may  be  heard,   and  the    court    is 
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required  to  determine  both  the  law  and  the  fact  involved 
in  the  challenge.  Code,  sees.  2773»  2774.  It  was  the 
duty  of  the  court  to  determine  whether  the  opinion 
formed  was  an  unqualified  one  on  the  merits  of  the 
controversy,  or  whether  the  state  of  mind  of  the  juror 
appeared  to  be  such  as  would  preclude  him  from  ren- 
dering a  just  verdict.  The  superior  court  was  enabled 
to  reach  a  conclusioh  as  to  his  qualifications,  not  alone 
from  the  answers  he  gave,  but  from  his  appearance  and 
general  demeanor.  While  we  should  not  have  concluded 
that  the  ruling  was  wrong  had  the  challenge  beea 
overruled,  yet  we  cannot  say  that  the  juror  was  improp- 
erly rejected.  Much  of  what  was  said  in  regard  to  chal- 
lenges of  jurors  in  State  v.  Munchrath^  43  N*  W.  Rep. 
211,  is  applicable  to  the  question  under  consideration. 

II.    The  saw  at  which  plaintiflf  was  employed  was 
set  in  a  table  about  thirty-eight  inches  square,  which 

was  attached  to  a  movable  frame    resting 

*'  iwnoeo?S)em-  upou  slides.     On  the  table,  at  the  right  of 

caXn  r'pe^    the  operatop  who  controlled  the  saw,  was  a 

^Dtribato^'  movable  strip  or  bar  of  wood,  used  as  a 

negligence.      gi^j^Q  qj.  gauge.    Marks  on  the  table  parallel 

to  and  at  different  distances  from  the  saw  indicated  the 
places  at  which  the  gauge  should  be  set  to  saw  laths, 
pickets  and  binders.  It  was  usual  in  changing  the 
gauge  for  the  operator  to  move  the  end  nearest  to  him 
to  the  proper  mark  with  one  hand,  and  adjust  the  fur- 
ther end  by  striking  it  with  his  other  hand.  The  saw 
was  partially  covered  by  a  small  hood,  which  served  in 
part  to  protect  the  hands  of  the  operator  from  the  saw. 
The  saws  commonly  used  did  not  have  a  diameter 
exceeding  eleven  or  twelve  inches ;  but,  on  the 
day  preceding  the  accident,  the  plaintiff  had  been 
furnished  a  saw  having  a  diameter  of  seventeen  and 
one-half  inches.  An  employe  named  Van  Buskirk 
usually  fed  the  saw,  and  it  was  the  duty  of  plaintiff 
to  take  the  material  from  the  table  as  sawed  ;  but  he 
frequently  fed  the  saw,  and  was  sd  engaged,  in 
the  absence  of  Van  Buskirk,  on  the  day  he  was  injured. 
He  had  been  sawing  binders,  but,  desiring  to  saw  laths, 
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he  proceeded  to  move  the  gauge  towards  the  saw,  while 
it  was  in  motion,  in  the  manner  described.  The  hood 
did  not  cover  the  part  of  the  saw  furthesjt  from  him ; 
and,  in  striking  the  gauge  next  to  that  part  of  the  saw, 
his  right  hand  was  caught  by  the  daw,  and  injured  in 
such  a  manner  as  to  cause  its  amputation.  It  appears 
that  the  saw  could  have  been  put  out  of  gear  and  stojjped 
by  moving  the  saw  table  a  few  inches  on  the  slides,  but 
that  was  not  done.  Appellants  contend  that  plaintiff 
was  familiar  with  the  use  of  the  saw,  and  knew  all  the 
dangers  attending  it ;  that  he  should  not  have  attempted 
to  set  the  gauge  without  first  stopping  the  saw,  and  that 
he  had  been  so  instructed  ;  that  in  feeding  the  saw  he 
was  out  of  the  place  for  which  he  was  employed ;  that  he 
fed  the  saw  voluntarily,  without  proper  authority,  and 
was  negligent  in  attempting  to  set  the  gauge  while  the 
saw  was  in  motion. 

There  is  much  conflict  in  the  evidence  as  to  most  of 
these  matters,  but  some  of  the  evidence  tends  to  show, 
and  the  jury  were  authorized  to  find,  substantially  as 
follows :  The  plaintiff  was  employed  to  assist  Van  Bus- 
kirk  in  running  the  saw.  His  duties  required  him  to 
stand  back  of  the  saw,  and  take  care  of  the  material  as 
sawed.  He  frequently  changed  work  with  Van  Buskirk, 
and  fed  the  saw.  Occasionally  he  changed  the  gauge, 
but  not  often,  as  that  was  done  by  Van  Buskirk,  when 
he  was  present  Plaintiff  received  no  instructions  as  to 
the  proper  manner  of  operating  the  saw  and  changing 
the  gauge,  excepting  what  he  learned  from  Van  Bus- 
kirk. He  had  not  sufficient  strength  to  move  the  table 
on  the  slides,  and  thus  put  the  saw  out  of  gear ;  and  he 
was  not  large  enough  to  see  that  part  of  the  saw  back  of 
the  hood  when  he  was  setting  the  gauge.  He  had  been 
instructed  by  Van  Buskirk  to  set  the  gauge  without 
stopping  the  saw  in  the  manner  he  adopted  when  injured. 
The  foreman  of  the  mill  was  Joseph  Atlee.  He  some- 
times employed  hands,  and  had  authority  to  change 
them  from  one  kind  of  work  to  another.  On  the  morn- 
ing of  the  injury,  one  McMurphy  was  acting  as  foreman 
in  the  absence  of  Atlee.    He  sent  Van  Buskirk  outside 
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the  mill  to  work  with  a  cart,  and  directed  plaintiff  to 
take  charge  of  the  saw,  and  sent  an  assista.nt  to  fill  the 
place  he  usually  occupied.  He  worked  for  a  time,  saw- 
ing laths,  then  set  the  gauge  for  binders,  and  sawed 
them  for  half  an  hour.  He  had  been  asked  by  McMurphy 
to  saw  pickets,  but  had  said  he  could  not.  While  saw- 
ing binders,  one  of  the  defendants  went  to  him,  and 
asked  him  why  he  did  not  saw  pickets.  Plaintiflf  told 
him  he  did  not  have  time.  The  defendant  in  question, 
Sam  Atlee,  then  told  him  to  take  the  material  for  the 
pickets  over  to  another  employe,  who  was  sawing  pick- 
ets, which  he  did.  Appellants  insist  that  the  plaintiff 
violated  the  orders  given  him  by  both  McMurphy  and 
Sam  Atlee  to  saw  pickets,  and  that,  if  he  had  obeyed 
such  orders,  there  would  have  been  no  occasion  to  set  the 
gauge  so  near  the  saw  as  to  endanger  his  hand.  But  the 
evidence  tends  to  show  that,  after  plaintiff  told  Sam 
Atlee  that  he  could  not  saw  the  pickets,  his  orders  were 
changed,  and  he  obeyed  them.  It  thus  appears  that 
plaintiff  was  running  the  saw  by  authority  of  the  fore* 
man  duly  given,  and  that  he  was  seen  by  one  of  the 
defendants  while  so  engaged ;  that  said  defendant,  in 
effect,  ratified  the  orders  of  the  foreman  in  directing  him 
to  run  the  saw ;  that  plaintiff  was  injured  while  changing 
the  gauge  in  the  method  he  had  been  instructed  to  fol- 
low, and  the  only  one  which  his  size  and  strength  per- 
mitted him  to  use. 

III.    Testimony    was    offered    in    regard    to  the 
machine  with  which  plaintiff  was  injured,  and  a  model 

of  it  was  used  on  the  trial.    It  was  shown 

machinery :  that,  while  such  machiues  were  used,  their 
use  was  not  general.  Other  gauges  were 
more  commonly  used.  One  of  them  was  in  the  form  of 
three  leaves  on  hinges,  which  could  be  turned  backward 
and  forward  as  needed  to  saw  laths,  pickets  and  bind- 
ers, and,  in  setting  the  gauge,  the  hands  of  the  operator 
were  not  nearer  the  saw  than  the  outer  edge  of  the 
table.  Another  was  set  by  means  of  a  screw ;  and  in 
using  that  it  was  not  necessary  for  the  hand  of  the 
operator  to  be  near  the  saw.    Another  was  set  by  means 
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.  of  a  wheel,  and  others  by  other  appliances;  but  in  none 
of  them  was  it  necessary  for  the  operator  to  have  his 
hands  near  the  saw  while  setting  the  gauge.  After  evi- 
dence of  that  character  had  been  given,  the  defendants 
offered  the  testimony  of  an  expert  to  the  effect  that  the 
gauge  used  by  them  was  as  safe  as  any  of  the  other 
gauges  then  in  use ;  but,  on  the  objection  of  plaintiff,  . 
the  offered  testimony  was  excluded.  The  model  of 
defendants'  machine  was  before  the  jury,  and  the  differ- 
ent methods  of  using  it  had  been  fully  explained.  The 
purpose  of  the  testimony  was  to  show  that  the  danger 
to  the  hands  of  the  operator  in  setting  the  gauge  of 
defendants  was  no  greater  than  it  was  in  setting  other 
gauges  then  in  use.  Other  dangers  were  not  in  ques- 
tion. With  the  model  before  them,  and  the  fact  shown 
that  in  using  other  gauges  the  hands  of  the  operator 
were  not  brought  near  the  saw,  the  jury  were  compe- 
tent to  determine  the  fact  which  the  offered  testimony 
was  designed  to  disclose ;  and  there  was  no  error  in 
rejecting  it.  Way  v.  Illinois  Cent.  Ry,  Co.^  40  Iowa, 
341 ;  Muldowney  v.  Illinois  Cent.  Ry.  Co.^  36  Iowa,  462; 
Hamilton  v.  Des  Moines  Valley  Ry.  Co.,  36  Iowa,  31. 
See,  also,  Nadau  v.  White  River  Lumber  Co.,  43  N.  W, 
Rep.  1135. 

IV.     McMurphy  was  examined  as  a  witness  for 
defendants.    After  testifying  in  regard  to  the  directions 

he  gave  plaintiff  on  the  morning  of  the 
4.  THBsame.  injury,  he  was  asked  this  question:  *' State 
how  he  appeared  to  you;  whether  a  boy  of  average 
intelligence,  or  one  of  more  than  average  intelligence, 
for  one  of  his  years."  The  question  having  been 
objected  to  by  plaintiff,  the  defendants  stated  that  they 
proposed  to  prove  that  plaintiff  was  a  bright  boy,  of 
more  than  ordinary  intelligence,  and  that  he  appeared 
to  understand  more  about  mill  machinery  than  other 
boys  many  years  his  senior  in  age.  The  objection  was 
sustained.  Plaintiff  had  been  exa rained  and  cross- 
examined  in  the  presence  of  the  jury,  and  they  were  as 
well  qualified  to  form  an  opinion  as  to  his  intelligence 
as  was  the  witness.     The  material  question  was  not, 
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*'What  did  he  appear  to  understand?"  but,  '*What 
was  his  capacity  in  fact?"  We  are  of  the  opinion  that 
the  objection  was  properly  sustained. 

V.  Complaint  is  made  of  the  ruling  of  the  court  in 
excluding   an    answer   made   by  the   witness  Joseph 

Atlee  to  the  effect  that  the  gauge  in  ques- 

"       '       tion  was  *' a  common  standard  guide."    The 

witness  had  previously  given  the  same  answer,  and  it 

was  permitted  to  remain  in  the  record.     If  there  was 

error,  it  is  evident  that  it  was  without  prejudice. 

VI.  A  portion  of  the  defense  pleaded  by  defend- 
ants was  set  out  in  an  amendment  to  their  answer.     In 

its  formal  statement  of  the  issues,  the 
HI  same.  g^perior  court  failed  to  refer  to  that  portion 
of  the  defense  set  out  in  the  amendment.  Under 
ordinary  circumstances,  that  would  have  constituted 
reversible  error;  but  it  appears  that  in  this  case  the 
statement  as  made  was  submitted  to  the  attorneys  for 
defendants  before  it  was  given  and  approved  by  them. 
The  amendment  in  question  was  filed  on  the  third  day 
of  the  trial,  and  the  appellants  insist  that  the  statement 
may  have  been  submitted,  as  aforesaid,  before  the 
amendment  was  filed.  It  is  not  usual  for  the  court  to 
prepare  its  charge  at  the  beginning  of  the  trial ;  and  we 
cannot  presume  that  it  was  prepared  in  this  case-before 
the  issues  were  settled.  Having  approved  the  state- 
ment of  the  issues  made  to  the  jury,  the  defendants 
cannot  now  be  heard  to  question  it.  Moreover  the 
court,  in  fact,  instructed  the  jury  quite  fully  in  varioijs 
paragraphs  of  its  charge  in  regard  to  the  matters  set 
out  in  the  amendment,  and  appellants  could  not  have 
been  prejudiced  by  the  omission  of  which  they  com- 
plain. 

VII.  Appellants  complain  of  the  charge  to  the 
jury,  and  of  certain  instructions  given  at  the  request  of 
y Mngimo-   plaintiff,   for    the    reasons   that  they  are 

uona  to  jury,  lengthy,  and  make  frequent  reference  to 
the  age,  intelligence,  experience  and  judgment  of 
plaintiff,  and  use  a  number  of  times  such  terms  as 
'^minority,"  ** youth"  and  ''inexperience."    The  issues 
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and  facts  disclosed  by  the  evidence  were  so  nnmerons 
and  of  sach  a  natare  as  to  require  a  longer  charge  than 
would  be  deemed  necessary  in  most  cases.  The  one 
given  might  perhaps  have  been  shortened  without  dis- 
advantage ;  but  there  is  nothing  to  indicate  that  defend- 
ants were  in  any  manner  prejudiced  by  its  length,  and 
the  references  and  terms  objected  to  seem  to  have  been 
used  properly,  and  without  too  much  repetition.  The 
charge  seems  to  have  been  prepared  with  much  care, 
and,  in  the  matters  to  which  our  attention  has  been 
called,  submitted  the  case  to  the  jury  fairly,  and  as  fully 
as  was  necessary. 

VIII.  The  sufficiency  of  the  evidence  to  sustain 
the  verdict  of  the  jury  is  discussed  by  counsel  for  appel- 
lant at  great  length,  and  in  connection  with  different 
questions  presented  by  the  record.  It  is  not  necessary 
to  mention  each  point  discussed,  nor  to  review  the  evi- 
dence more  fully  than  we  have  already  done.  It  was 
for  the  jury  to  determine  from  the  evidence  submitted 
whether  the  machine  at  which  plaintiff  was  employed  was 
dangerous ;  whether  plaintiff  was  properly  instructed  in 
regard  to  using  it,  and  was  fully  apprised  of  the  danger 
involved  in  its  use ;  whether  he  used  due  care,  in  view 
of  his  age,  capacity  and  experience,  in  operating  the 
machine ;  and  whether  defendants  were  negligent  in 
not  instructing  him  properly  in  regard  to  it  in  ordering 
him  to  do  the  work  at  which  he  was  engaged  when 
injured,  and  in  not  providing  a  safer  machine.  It  is 
sufficient  for  us  to  say  that  we  are  of  the  opinion  that 
the  findings  and  verdict  of  the  jury  are  sustained  by  the 
evidence.  See  Nadau  v.  White  River  Lumber  Co.j  43 
N.  W.  Rep.  1135. 

IX.  The  amount  of  the  verdict  was  seventy-five 
hundred  dollars,  and  judgment  was  rendered  therefor. 

Appellants  insist  that  it  is  excessive.    The 

'  Ifenoe :  dam-    amouut  seems  large,  when  the  wages  paid 

**^'  for  labor  in  mills  of  the  kind  in  which 

plaintiff  was  engaged  at  the  time  of  the  accident  are 

considered,  but  his  expectation  of  life  was  then  about 

forty-six  years.    The  loss  of  his  hand  will  necessarily 
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close  to  him  ma;iy  kinds  of  lucrative  employment.  In 
view  of  these  facts  and  others  which  the  record  suggests, 
we  cannot  say  that  the  amount  allowed  is  excessive. 
The  judgment  of  the  superior  court  is  affirmed. 


The   State    of  Iowa,    Appellee,    v.    Joel-  MoGeb, 

Appellant. 


1. 


Murder:  BvmENCs:  defendant's  bbfutation.  On  a  trial  for 
murder,  after  a  ia  itness  for  defendant  had  testified  that  his  repu- 
tation for  being  a  quiet  and  peaceable  citizen  was  good,  it  was 
error  to  allow  him,  on  cross-examination,  to  be  interrogated  as  to 
his  participation  in  particular  quarrels.  ( See  State  v,  Sterrett,  71 
Iowa,  886,  and  State  v.  Gordon,  8  Iowa,  410.)  But,  where  the 
answers  were  all  favorable  to  defendant,  the  error  was  no  ground 
for  complaint  on  his  part. 


2. 


8. 


:   :  conspibacy:  declarations  of  coconspibators  : 

foundation.  On  the  trial  of  one  of  several  defendants  for  mur- 
der, where  it  was  claimed  that  the  crime  was  the  result  of  a  con- 
spiracy between  them,  held,  that,  before  the  declarations  of  a 
codefendant  could  be  admitted  in  evidence,  it  must  be  shown 
prima  facie,  to  the  satisfaction  of  the  judge,  that  a  conspiracy  in 
fact  existed,  although  the  question  of  its  existence  must  finally  be 
submitted  to  the  jury. 

Criminal  Evidence:  declarations  of  coconspirators: 
when  admissible.  It  is  not  the  rule  that  when  a  conspiracy  is 
formed  all  admissions,  acts  and  declarations  of  a  coconspirator 
may  be  put  in  evidence  against  the  others,  but  only  such  as  are 
done  or  made  in  furtherance  of  their  plans. 


Appeal  from  Marion  District  Court.  —  Hon.  J.   H. 

Henderson,  Judge. 

Friday,  October  10,  1890. 

Indictment  and  verdict  for  murder  in  the  first 
degree  ;  and  from  a  judgment  of  imprisonment  for  life 
the  defendant  appeals. 

Vol.  81—2 
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Hayes  JBros.y  for  appellant. 

John  T.  Stone,  Attorney  General,  and  Thos.  A. 
Cheshire^  for  the  State. 

Granger,  J. — The  defendant  on  trial,  Joel  McGee, 
was  jointly  indicted  with  John  McGee,  Sr.,  John 
McGee,  Jr.,  John  Noe  and  David  Cooper,  for  the  mur- 
der of  Noah  Kelso  on'  the  thirty-first  day  of  January, 
1888.  John  McGee,  Sr.,  owned  a  forty-acre  tract  of 
land  lying  south  of,  and  adjoining,  the  farm  of  Noah 
Kelso,  known  as  the  "Hogland  Forty."  The  forty  was 
mainly  timber  with  some  slough  or  wild  grass  land, 
and  on  the  north  side  of  the  tract  was  some  hay  belong- 
ing to  McGee.  On  the  thirty-first  day  of  January, 
1888,  John  McGee,  with  his  sons,  John  and  Joel,  John 
Noe,  William  Pierce,  John  Williams  and  Monta 
Walters,  with  three  teams,  went  to  the  Hogland  Forty 
to  draw  hay.  In  the  forenoon  the  hay  was  taken  to 
Marysville,  about  one  and  one-half  miles  distant.  At 
noon  the  parties  all  took  dinner  at  McGee' s.  In  the 
afternoon  they  returned  to  the  forty ;  John  McGee,  Sr., 
and  Joel  each  taking  a  gun, — Joel  a  double-barreled 
shotgun,  and  his  father  a  rifle.  The  parties,  except 
Joel  and  his  father,  went  to  the  stacks  to  load  the 
teams,  and  Joel  and  his  father  stopped  in  the  timber  to 
hunt.  As  the  parties  with  the  teams  were  on  their  way 
from  the  stacks,  they  discovered  in  the  corn  belonging 
to  McGee,  and  on  his  premises,  colts  belonging  to 
Kelso,  and  they  stopped  their  teams  and  undertook 
to  catch  the  colts.  In  this  effort  they  came  upon  or 
discovered  Bud  Kelso,  a  son  of  Noah  Kelso,  who  was 
with  his  team  and  sled  on  the  Hogland  Forty,  as  he 
"Bud"  says,  coming  from  his  own  land  with  wood,  but, 
as  others  say,  with  a  hay  rack,  boom-pole,  axe  and 
a  chain,  without  any  wood,  and  going  south  instead 
of  north.  Some  harsh  and  threatening  words  were 
exchanged,  as  to  which  there  is  dispute,  and  Bud 
Kelso,  with  his  team  and  the  loose  horses,  went  through 
a  gap  in  the  fence,  which  had  been  made  by  Bud  Kelso 
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before  he  was  seen  by  the  McGees,  onto  the  land  of 
Noah  Kelso.  Bud  Kelso  drove  home  with  his  team, 
the  horses  were  unharnessed,  and  Bud  and  his  father 
each  mounted  a  horse  and  rode  towards  the  gap  in  the 
fence ;  Bud  taking  with  him  a  large  butcher-knife,  and 
his  father  a  loaded  musket.  Dan  Kelso,  another  son  of 
Noah,  went  on  foot,  as  he  says,  and  unarmed,  but  as  to 
this  there  is  a  dispute,  there  being  testimony  that  he 
carried  a  revolver.  At  or  near  the  gap  in  the  fence 
there  was  an  altercation.  Neither  of  the  Kelsos,  on  the 
return,  went  onto  the  Hogland  Forty.  Some  four  or  five 
shots  were  fired,  and  Noah  Kejso  was  killed,  and  his  body 
lay  about  one  hundred  and  twenty-five  yards  north  of  the 
Hogland  Forty  on  his  own  la  nd.  An  examination  dis- 
closed seven  gunshot  wounds :  One  in  the  left  arm, 
near  the  shoulder ;  one  in  the  left  lobe  of  the  lungs  ;  one 
in  the  breast ;  one  in  the  back,  passing  through  the  left 
kidney  ;  one  near  the  scrotum^  the  ball  being  extracted 
from  the  hip  ;  one  on  the  right  side,  about  the  fourth 
rib,  and  one  in  the  head,  the  ball  entering  the  lower 
part  of  the  left  ear,  and  being  extracted  from  the  neck. 
It  is  not  questioned  in  this  court  but  that  Kelso  was 
killed  by  one  of  the  McGees ;  that  is,  by  the  father, 
John  McGee,  Jr.,  or  Joel.  But  it  is  earnestly  contended 
that  the  fatal  shot  was  not  fired  by  Joel,  and  that  he  was 
not  in  any  sense  responsible  or  liable  therefor.  It  is 
a  practically  undisputed  fact  in  the  case  that  Noah 
Kelso  was  a  man  who  often  threatened  to  use  firearms, 
and  did  in  some  cases  discharge  them  at  or  towards 
persons,  but  without  effect,  and  that  he  was  very  quar- 
relsome. It  also  appears  that  the  defendant  was  a 
quiet  and  peaceable  citizen. 

I.  Lum  Eichmond  was  a  witness  for  the  defend- 
ant, and  on  his  direct  examination  he  said  he  had 
1  murdm:  evi-  ^uown  the  defendant  for  eight  years,  and 
felldant'sW  *^^*  ^^®  reputatiou  for  being  a  quiet  and 
uiation.  peaceable  citizen  was  good.  On  cross- 
examination  he  was  asked  as  to  his  being  engaged  in 
particular  quarrels,  and  against  objection  was  allowed 
to  answer.    The  ruling  was  wrong.     State  v.  Sterrett^ 
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71  Iowa,  386;  State  v.  Gordon^  3  Iowa,  410.  But  the 
error  is  without  prejudice,  for  the  answers  were  in 
every  instance  favorable  to  the  defendant. 

II.  A  theory  of  the  prosecution  is  that  there  was  a 
conspiracy  among  the  defendants,  and  on  the  trial  it  was 
,  . .       permitted  to  prove  the  statements  of  David 

dSdaiSiotL  t)ooper  and  George  Burk  made  in  defend- 
2top8?toun^  ant's  absence.  Two  objections  are  urged 
dation.  against  the  admissibility  of  the  testimony  : 

Firsts  that  there  was  no  such  proof  of  a  conspiracy 
as  to  render  the  admission  of  such  statements  compe- 
tent, and,  secondy  that  the  declarations  are  not  such  as 
are  admissible  when  made  by  a  coconspirator,  conced- 
ing the  existence  of  the  conspiracy.  The  rule  is  as  to  a 
conspiracy,  to  justify  such  evidence,  that  the  proof 
must  show  prima  facie^  in  the  opinion  of  the  judge, 
its  existence.  1  Greenl.  Ev.,  sec.  Ill ;  Rose.  Crim.  Ev. 
[7  Amer.  Ed.  1874  ]  sees.  417,  418  ;  State  v.  Oeorge^  7Ired. 
321 ;  Card  v.  State,  9  N.  E.  Rep.  (Ind.)  691.  The  ques- 
tion of  the  suflSciency  of  such  proof  is  one  peculiarly 
for  the  determination  of  the  trial  court.  Card  v.  State, 
supra.  It  should  be  borne  in  mind  that  the  question 
of  the  actual  existence  of  a  conspiracy  is  one  to  be 
finally  submitted  to  the  jury,  and  that  the  iinding  or 
conclusion  of  the  trial  judge  is  only  a  basis  for  the 
admission  of  evidence.  Without  any  intimation  as  to 
what  the  ultimate  finding  on  that  question  should  have 
been,  we  are  of  the  opinion  that  the  district  court  did 
not  err  in  holding  that  the  acts  and  declarations  of  the 
codefendants  in  the  indictment  could  be  admitted  in 
evidence  against  the  defendant  on  trial. 

III.  We  are  next  to  inquire  if  the  evidence  admitted 
is  such  as  is  competent  against  a  coconspirator  on  trial. 
8.  Criminal       ^*  Ki^g  was  a  witness  for  the  state,  and 

dedSmtlona  ^^  ^®  ^^^  ^  couversatiou  with  John 
SfowTwhen'  McGee,  Sr.,  on  Sunday  before  the  alleged 
admissible,     murder,   in  the  absence   of   Joel   McGee, 

and  stated  as  follows:     '^I  am  some  acquainted  with 

defendants. 
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"  Q.  I  will  ask  you  whether  or  not  you  had  any 
conversation  with  John  McGee,  Sr.,  «bout  Sunday 
before  the  alleged  killing  of  Kelso?"  (Objected  to 
because  incompetent,  not  shown  to  be  in  the  presence 
or  hearing  of  defendant  on  trial,  and  at  a  different  time 
from  the  date  of  the  killing.  Overruled.  Defendant' 
excepts.)  ^^A.  Well,  sir,  there  was  a  conversation  there 
where  Cooper  lived.  He  was  finding  fault  about  some 
hay  that  had  been  taken  off  the  Hogland  land.  I  was 
crawling  about  the  house.  Says  I  to  him,  'Mr.  McQee, 
if  you  make  that  hay  on  the  Hogland  pasture,  you  had 
better  haul  it  right  home,  and  not  leave  it  there,  and 
Kelso  or  no  other  person  could  steal  it.'  Then  McGee 
says :  'He  will  not  be  here  next  winter,  ,and  don't  you 
forget  it.' " 

The  following,  copied  from  the  abstract,  indicates  a 
further  ground  of  complaint :    Vess  Burk  testifies : 

'*  ^.  I  will  ask  you  whether  you  had  any  conver- 
sation or  talk  with  David  Cooper  at  his  house  on 
Sunday,  the  twenty-ninth  day  of  January,  1888.  If 
so,  tell  what  he  said."  (Objected  to,  because  incom- 
petent, not  in  the  presence,  or  claimed  to  be  in  the 
presence  or  hearing,  of  defendant.  Overruled.  Defend- 
ant excepts.)  ''A.  He  said  there  were  some  men  going 
to  watch  some  hay  that  night,  and  if  Kelso  come  there 
to  the  haystack,  he  would  have  to  be  packed  off,  or 
taken  away,  and  he  asked  to  borrow  my  gun.  I 
believe  he  said  there  were  twelve  men  going  to  watch 
the  hay.     Joel  McGee  was  not  there." 

George  Burk  testified.  (Same  question  asked 
as  above.  Same  objection.  Same  ruling.  Defendant 
excepts.)  **il.  He  said  Dave  Cooper  was  talking  about 
going  to  watch  hay  ;  said  he  intended  to  borrow  a  gun 
that  evening,  and  if  we  heard  an  echo  not  to  be  sur- 
prised.   He  said  there  were  twelve  men." 

Cross-examination:  ^'Did  not  say  what  he  meant 
ty  'echo.'  " 

We  particularly  call  attention  to  the  testimony  of 
X^ing  and  Burk.  King  says  that,  after  he  had  advised 
McGee  to  move  the  hay,  so  that  neither  Kelso  nor  any 
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other  person  could  steal  it,  MoGee  said :  **  Se  will  not  be 
here  next  winter,  and  don't  you  forget  it."  The  rule 
as  to  what  statements  of  a  coconspirator  may  be  admit- 
ted in  evidence  is  stated  in  the  text-books,  and  in  many 
adjudicated  cases.  Mr.  Greenleaf  says:  "Every  act 
and  declaration  of  each  member  of  the  confederacy,  in 
j)ursuance  of  the  original  concerted  plan,  and  with 
reference  to  the  common  object,  is,  in  contemplation  of 
law,  the  act  and  declaration  of  them  all,  and  is,  there- 
fore, original  evidence  against  each  of  them."  1  Greenl. 
Ev.,  sec.  111.  State  v.  Nash^  7  Iowa,  346,  approved  the 
rule  as  given  by  Mr.  Greenleaf.  Other  authorities, 
equally  direct  and  certain,  use  such  expressions  as  that 
the  acts  or  statements  must  be  "in  the  prosecution  of 
the  criminal  conspiracy,"  or  "in  furtherance  of  the 
objects  of  the  conspiracy."  People  v.  Stanley^  47  Cal. 
113;  State  v.  Oeorge^  supra;  Rex  v.  Hardy,  24  State 
Tr.  199 ;  2  Starkie,  Ev.  [  2  Ed.]  326 ;  Card  v.  State,  supra; 
Stdte  V.  Olidden,  8  Atl.  Rep.  (Conn.)  890;  Spies  v. 
People,  12  N.  E.  Rep.  ( 111.)  865 ;  Ooins  v.  State,  21  N.  E. 
Rep.  { Ohio)  476  ;  People  v.  Kerr,  6  N.  Y.  Grim.  406, 
674.  The  authorities  are,  so  far  as  we  are  advised,  in 
accord  with  the  rule  stated. 

Is,  then,  the  statement  of  John  McGee,  Sr.,  within 
the  rule  ?  It  seems  to  us  clearly  not.  The  statement 
was  not  made  in  an  attempt  to  further  or  prosecute 
the  plans  of  the  conspiracy.  It  was  a  statement  made 
in  a  conversation  with  King,  in  which  John  McGee, 
Sr.,  had  no  purpose  to  aid  or  carry  forward  the  designs 
of  the  confederacy.  It  is  not  the  rule  that,  when  a  con- 
spiracy is  formed,  all  admissions,  acts  or  declarations 
of  a  coconspirator  may  be  put  in  evidence  against  the 
others,  but  only  such  as  are  in  furtherance  of  their 
plans. 

The  statement  of  Cooper  to  George  Burk,  it  seems 
to  us,  is  of  the  same  character.  At  the  time  of  making 
the  statement,  Cooper  was  not  engaged  in  the  work  of 
the  conspiracy,  and  the  remark  was  not  to  aid  it.  \Ve 
have  a  fair  illustration  of  the  rule  by  referring  to  the 
testimony  of  the  witness  Vess  Burk.     Cooper  was  there 
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borrowing  a  gun  to  aid  in  the  confederate  plan,  and  the 
statement  was  made  in  that  connection,  and  we  think  it 
was  proper  evidence. 

The  errors  suggested  were  certainly  prejudicial  under 
the  condition  of  the  record.  A  theory  of  the  defense  is 
that  the  fatal  shots,  by  whomsoever  tired,  were  in  self- 
defense,  and  the  evidence  is  conflicting  as  to  whether 
Kelso  or  one  of  the  McGees  fired  the  first  shot.  It  is 
true  that  the  Kelsos,  knowing  the  McGees  were  at  the 
gap  in  the  fence  armed,  armed  themselves  and  came 
there,  and,  after  an  altercation,  the  shots  were  fired. 
With  a  conflict  as  to  who  first  fired,  the  inference  to  be 
drawn  from  the  proven  statements  as  to  the  contem- 
plated use  of  guns,  and  that  Kelso  would  not  be  there 
the  next  winter,  would  certainly  have  its  influence  with 
the  jury  in  forming  a  conclusion.  The  arguments  indi- 
cate no  dispute  as  to  resulting  prejudice  if  the  admission 
of  the  statements  was  error.  The  record  presents  no 
other  question  likely  to  arise  on  another  trial  that 
demands  our  attention.     The  judgment  is  reversed. 


William    S.    Sample   et  ux.^  Appellees,   v.    W.   B 

Collins,  Executor,  Appellant. 

1.  Specific  Performance:  decree:  satisfaction:  appeal.  The 
decree  rendered  herein  provided  for  the  transfer  of  certain  real 
and  personal  property  by  the  defendant  to  the  plaintiff.  Upon  the 
suggeetion  of  the  court,  the  defendant  surrendered  possession  of 
the  property  in  question,  pending  proceedings  on  appeal,  to  the 
plaintiff,  for  the  purpose  of  reducing  the  amount  of  the  auper- 
BedeoB  bond.  Held,  that  there  was  not  such  a  i)erformance  of  the 
decree  as  to  prevent  an  appeal. 

2. :   BVIDBNCB.    The  plaintiffs,  who  are  husband  and  wife, 

brbught  this  action  against  the  executor  of  the  will  of  the  hus- 
band's stepmother  to  secure  the  performance  of  an  alleged  parol 
agreement,  made  by  the  stepmother,  during  her  lifetime,  to  con- 
vey to  them  certain  real  and  personal  property  in  consideration  of 
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tare  and  attention  to  be  given  to  her  person  and  estate.  The  evi- 
dence showed  that  such  care  and  attention  was  given  the  deceased 
until  her  death,  but  it  amounted  to  little  more  than  what  might 
reasonably  be  expected  from  plaintiffs  in  view  of  tl^e  relationship  of 
the  parties.  The  value  of  the  property  in  question  was  above  ten 
thousands  of  dollars,  and  there  was  no  evidence  of  any  express 
agreement  for  its  conveyance.  The  deceased,  however,  had  been 
infirm  for  several  years  prior  to  her  death,  during  a  part  of  the 
time  being  incapable  of  taking  care  of  herself,  and  a  number 
of  times  gave  expression  of  her  gratitude  to  plaintiffs  for 
remaining  with  and  caring  for  her,  and  of  her  intention  to 
leave  said  property  to  them  for  a  home  upon  her  decease.  Held, 
that  the  evidence  failed  tp  show  an  agreement  to  cbnvey.  [  Beck, 
J.,  dissenting,] 

Appeal  from  Lee  District  Court, — Hon.  J.  M.  Casey, 

Judge. 

Friday,  October  10,  1890. 

Action  in  equity  to  enforce  an  alleged  verbal  agree- 
ment to  convey  certain  real  estate,  together  with  the 
furniture,  etc.,  situated  upon  the  same.  The  plaintiffs 
allege  that,  about  ten  years  before  her  death,  it  was 
verbally  agreed  between  them  and  Sarah  M.  Sample, 
deceased,  that  if  plaintiff,  William  S.  Sample,  would 
remain  in  Keokuk  with  his  family,  and  be  near  Sarah 
M.  Sample  when  she  needed  any  assistance,  and  would 
render  her  assistance  in  attending  to  her  affairs,  and 
nursing  and  caring  for  her  when  she  was  sick,  she  would 
provide  for  said  William  S.  and  Julia  H.  Sample  upon 
her  death;  that  Hugh  W.  Sample,  the  father  of 
plaintiff  William,  and  husband  of  Sarah  M.,  departed 
this  life  March  81,  1869,  leaving  a  last  will,  which  was 
duly  probated,  whereby  he  gave  to  said  Sarah  M.,  his 
widow,  a  life-estate  in  the  homestead,  with  remainder  to 
William  S.  and  S.  S.  Sample ;  that  plaintiffs,  withoa:^ 
the  payment  of  any  consideration  therefor,  made  a 
conveyance  of  said  homestead  to  Sarah  M.  to  enable 
her  to  have  a  fee-simple  title,  and  to  dispose  of  the 
same :  that  she  thereafter  sold  said  homestead  for 
eleven  thousand  and  live  hundred  dollars,  and  used 
part  of  the  proceeds  in  purchasing  the  property  in 
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question ;  that  on  the  settlement  of  Hugh  W.  Sample's 
estate,  when  it  was  apparent  that  plaintiffs  would 
receive  nothing,  Sarah  M.  Sample  verbally  promised 
and  agreed  with  plaintiffs,  in  consideration  of  the  con- 
veyance to  her  of  said  homestead,  and  of  the  care, 
attention  and  assistance  rendered,  and  to  be  rendered 
by  nursing  and  caring  for  her  while  sick,  and  in  attend- 
ing to  the  purchase  of  property  for  her,  and  investment 
of  money,  she  would  convey  the  property  in  contro- 
versy, to- wit,  lots  11' and  i2,  block  40,  Keokuk,  Iowa, 
with  the  furniture  therein,  to  them,  subject  to  a  life- 
estate  in  herself ;  that,  in  pursuance  of  said  agreement, 
they  performed  services  in  nursing,  caring  for  and  look- 
ing after  the  business  of  said  Sarah  M.  Sample,  and 
fully  performed  the  agreement  on  their  part ;  that  no 
conveyance  was  ever  delivered  to  them.  Wherefore  they 
pray  an  order  of  court  conveying  to  them  said  lots  11 
and  12,  block  40,  Keokuk,  Iowa,  with  the  furniture 
therein.  The  defendant  answered  admitting  that^Sarah 
M.  Sample  sold  the  homestead  for  eleven  thousand, 
five  hundred  dollars ;  that  she  purchased  the  lots  in 
question  with  a  part  of  the  proceeds,  and  used  the  same 
as  her  homestead  to  the  time  of  her  death,  and  that 
H.  W.  Sample  was  her  husband ;  denies  every  other 
allegation  of  the  petition ;  and  alleges  that  the  agree- 
ment set  out  ip  void  because  not  in  writing,  and  is  barred 
by  the  statute  of  limitation.  The  defendant,  by  way 
of  counterclaim,  asks  to  recover  three  thousand  dollars, 
paid  by  plaintiff  on  checks,  and  for  twenty-five  thou- 
sand, six  hundred  and  fifty  dollars,  with  interest,  at 
ten  per  cent.,  as  due  on  a  contract  of  W.  S.  Sample  to 
pay  S.  M.  Sample  ten  thousand  dollars  of  the  stock  of 
the  National  Bank  of  Keokuk,  dated  February  22, 
1872.  Plaintiff  replied,  denying  the  counterclaim,  and 
alleging  that  the  checks  were  drawn  by  S.  M.  Sample 
to  get  money  out  of  the  bank  for  her  own  use,  which 
plaintiff  drew  and  handed  to  her ;  that  the  check  for 
two  thousand  dollars,  July  20,  1887,  was  drawn  to  pay 
for  lots  1,  2  and  8,  block  102,  purchased  by  her ;  that 
the  check,  November  9, 1882,  for  three  hundred  dollars, 
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was  a  gift  to  plaintiff  ;  that  the  amount  claimed  on  the 
bond  is  barred  by  the  statute  of  limitation ;  that  by  the 
will  of  Sarah  M.  Sample  the  makers  of  said  bonds  were 
released.  The  court  ordered  the  case  transferred  to  the 
equity  side  of  the  docket,  and  tried  as  an  equity  case 
upon  the  specific  performance  of  the  contract  alleged 
in  the  petition.  The  case  was  tried  to  the  court,  and  a 
decree  entered  in  favor  of  the  plaintiff.  The  defendant 
appeals. 

W.  B,  Collins^  for  appellant 

J.  S.  Anderson^  for  appellees. 

Given,  J. — I.     The  appellees  move  to  dismiss  the 
appeal  on  the  ground  that  the  decree  of  the  court  was 

fully  performed  by  appellant.  It  appears, 
'  forSiilS^^  by  aflSdavits  filed,  that  after  the  decision 
faction:  ap-  of  the  court  had  been  announced,  and  the 
amount  of  the  supersedeas  bond  was  being 
considered,  the  judge  suggested  that,  if  the  possession 
of  the  property  was  delivered  over  to  plaintiffs'  attor- 
ney, the  amount  would  be  five  hundred  dollars  ;  where- 
upon the  amount  of  the  bond  was  fixed  at  five  hundred 
dollars,  and  the  plaintiffs  were  given  possession  of  the 
property,  but  no  conveyance  was  made.  This  was  not 
such  a  performance  of  the  decree  as  to  prevent  an 
appeal.  It  was  simply  a  compromise  by  which  to 
lessen  the  amount  of  the  supersedeas  bond  necessary  to 
indemnify  the  plaintiffs.  The  real  estate  which  is  the 
most  important  feature  of  the  contention  is  still  sub- 
ject to  the  final  decree  that  may  be  entered.  The  motion 
to  dismiss  the  appeal  is  overruled. 

11.  We  first  inquire  whether  there  was  an  agree- 
ment as  alleged.  There  is  no  evidence  of  any  negotia- 
tions or  conversations  between  the  plaintiffs 
*  *  ^ '  and  Mrs.  Sample  as  to  such  an  agreement, 
and  nothing  to  show  that  such  an  agreement  was  made, 
except  as  it  may  be  inferred  from  the  relations  and  acts 
of  the  parties^  and  declarations  of  Mrs.  Sample.     Mrs. 
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Sample  was  stepmother  of  the  plaintiff  William,  and 
until  her  death  was  upon  intimate  and  friendly  terras 
withhim  and  his  wife,  Julia  H.  Sample.  Mrs.  Sample, 
deceased,  was  infirm  for  several  years  prior  to  her  death, 
and  for  part  of  the  time  incapable  of  taking  care  of  her- 
self. The  only  evidence  directly  tending  to  show  the 
care  and  attention  given  to  her  by  the  plaintiffs  is  that 
of  Mrs.  Diver,  who  testifies  that  they  were  there  a  good 
deal.  ''I  saw  them  doing  more  than  I  was.  She  was 
their  stepmother.  I  do  not  know  that  I  saw  them  doing 
anything.  She  had  a  servant.  They  were  there  ready 
to  do,  and  so  was  I."  Also  that  of  Mrs.  Chittenden, 
who  says  that  they  cared  for  her  to  the  last,  about  five 
years.  They  were  there  often.  Mrs.  Chittenden  also 
testifies  that  Mrs.  Sample  spoke  about  the  care  and 
attention  that  William  and  his  wife  had  given  her,  and 
of  her  dependence  upon  them  for  such  care.  She  said 
that  William  had  talked  of  going  away,  and  that  she 
felt  that  he  had  staid  here  on  her  account  as  much 
as  anything  else ;  that  he  had  been  everything  to  her, 
and  done  everything  for  her  that  it  was  possible  for  him 
to  do.  That  at  one  time  she  offered  to  stay  and  assist 
her,  and  she  said,  *'  William  and  Julia  will  stay."  About 
all  the  testimony  as  to  William's  attention  to  her  busi- 
ness is  that  Mrs.  Sample  was  in  the  habit  of  calling 
him  to  take  her  checks  to  the  bank  and  get  money  for 
her.  We  do  not  understand  from  the  testimony  that  he 
acted  for  her  in  any  of  the  real-estate  transactions  men- 
tioned. The  agreement  set  out  surely  called  for  more 
attention  to  Mrs.  Sample,  and  to  her  business,  than  is 
ordinarily  given  gratuitously  by  friends  and  relatives, 
and  yet  it  is  not  shown  that  these  plaintiffs  rendered 
the  deceased  any  more  care,  attention  or  service  than 
might  have  been  expected  from  them,  in  view  of  their 
relations.  During  all  these  years  Mrs.  Sample  was 
attended  by  one  and  part  of  the  time  two  servants,  both 
of  whom  have  testified,  and  could  have  stated  as  to 
plaintiffs'  care  and  attention  to  deceased  beyond  that 
which  api)ears,  if  such  care  and  attention  had  been 
given.     Surely  the  care  and  attention  shown  to  have  been 
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given  not  only  fails  to  warrant  an  inference  of  agree- 
ment as  alleged,  but  to  show  that  such  an  agreement  was 
performed. 

The  plaintiffs  alleged,  as  part  of  the  consideration 
for  the  promise  to  convey  to  them  the  lots  in  question, 
the  conveyance  by  them  of  their  interest  in  the  home- 
stead of  H.  W.  Sample,  deceased,  without  considera- 
tion. There  is  not  only  an  entire  absence  of  testimony 
to  show  such  an  agreement,  but  the  written  contract,  in 
pursuance  of  which  the  homestead  was  conveyed,  shows 
that  it  was  upon  consideration  "of  the  just  rights  of 
dower  of  the  said  Sarah  M.  Sample  in  the  estate  of  H.  W. 
Sample,  and  that  she  does  not  oppose  the  probating  of 
said  will  as  written."  It  appears  in  testimony  that  on 
many  occasions,  when  speaking  about  the  plaintiffs  and 
the  property  in  question,  Mrs.  Sample,  deceased,  said 
that  she  intended  it  as  a  home  for  the  plaintiffs  when 
she  was  gone.  Mr.  Collier  testifies:  "Mrs.  Sample 
told  me  that  she  had  bought  that  property ;  that  she  felt 
that  if  she  did  not  buy  a  home  for  Will  he  would  not 
have  one.  *  *  *  She  wanted  a  place  for  a  home  for 
William.  He  had  been  good  to  her.  She  wanted  to 
buy  it  for  a  home  for  him."  H.  W.  Sample,  son  of 
plaintiffs,  testified  that  one  day  his  father  was  talking 
to  his  grandmother  about  building  a  house,  and  "she 
said:  'Never  mind  about  that.  Don't  worry  about 
that.'  She  did  not  expect  to  occupy  the  place  long,  and 
father  should  have  it  after  she  was  through  with  it." 
To  Mrs.  Malcolm  she  said  she  wanted  to  buy  the  house 
so  she  could  leave  it  to  her  son  William  for  a  home,  that 
it  was  for  a  home  for  herself  while  she  should  live. 
Louise  Hampton  testifies  that  deceased  said  she  thought 
she  would  get  a  home,  and  leave  it  to  Mr.  Sample's 
folks  when  she  was  through  with  it.  Mrs.  Hale  testifies 
that  Mrs.  Sample  frequently  informed  her  of  her  inten- 
tion to  purchase  a  house  for  her  own  use  during  her  life, 
and  to  leave  it  at  her  death  to  William,  and  gave  as  a 
reason  that  otherwise  he  would  not  have  one ;  that  her 
object  in  buying  the  house  was  to  provide  a  home  for 
William  and  his  family  aftar  her  death. 
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It  will  be  observed  that  in  these  repeated  statements 
of  Mrs.  Sample  no  mention  is  made  of  any  agreement. 
She  speaks  of  leaving  the  property  so  that  it  wonld  go 
to  plaintiffs  at  her  death,  because  they  had  been  kind 
to  her,  and  wonld  not  otherwise  have  a  home,  but  not 
because  of  any  agreement.  The  plaintiffs  ask  specific 
performance  of  the  parol  contract,  the  existence  of 
which  is  denied.  We  think  the  testimony  fails  to  show 
that  an  agreement  was  made  as  alleged,  and  hence  that 
the  plaintiffs  are  not  entitled  to  relief  demanded. 

III.  We  think  defendant's  counterclaim  is  suffi- 
ciently answered  in  the  testimony,  and  certainly  conclu- 
sively answered  by  the  clause  in  Mrs.  Sample's  will, 
wherein  she  directs  her  executor  to  give  to  Samuel  and 
W.  S.  Sample  ''acquittances  and  releases  and  receipts 
in  full  of  all  indebtedness  and  obligations  to  me,  whether 
due  or  to  become  due,  and  the  same  shall  be  released 
and  canceled." 

Our  conclusion  is  that  the  decree  of  the  district 
court  be  reversed,  and  decree  be  entered  dismissing  the 
plaintiffs'  petition,  and  with  judgment  that  plaintiffs 
pay  the  costs.     Ebversed. 

■ 

Beck,  J.  {dissenting) — I.  1  cannot  concur  in  the 
foregoing  opinion  of  the  majority  of  the  court.  I  am 
clear  in  my  conviction  that  the  judgment  of  the  district 
court  ought  to  be  affirmed.  The  evidence,  in  my  opin- 
ion, cl^rly  establishes  facts  authorizing  the  legal  infer- 
ence of  an  agreement  between  defendant's  intestate  and 
plaintiffs  to  the  effect  that  she  would  secure  to  plaintiffs, 
by  conveyance  or  by  other  assurance,  the  homestead 
occupied  by  her,  to  be  possessed  and  enjoyed  by  plain- 
tiffs after  her  death..  The  consideration  of  this  contract 
moving  from  plaintiffs  was  their  undert>aking  not  to 
remove  from  Keokuk,  and  to  give  intestate  such  care 
and  service  as  her  condition  of  health  and  advancing 
age  required,  and  to  devote  to  her  business  such  atten- 
tion as  it  demanded.  The  evidence  clearly  shows  that 
plaintiffs  did  perform  these  undertakings,  and  that 
intestate  received  the  full  measure  of  the  consideration 
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of  the  contract.  It  is  true  that  there  is  no  evidence 
showing  negotiations  between  the  parties,  a  formal  prop- 
osition made  on  one  side  and  accepted  by  the  other. 
No  witnesses  detail  the  conversation  of  the  parties 
made  in  negotiations  leading  to  the  contract.  There  is 
no  writing  witnessing,  and  no  formal  calling,  of  wit- 
nesses to  hear,  remember  and  testify  to  an  oral  agree- 
ment between  the  parties.  Such  proceedings  and 
methods  of  attestation  and  proof  of  contracts  are  often, 
perhaps  usually,  had  when  strangers,  or  those  having 
no  close  relations,  deal  with  one  another.  But  they  are 
unusual,  perhaps]  never  had,  when  parent  and  child, 
having  the  fullest  confidence  and  warmest  affection 
for  each  other,  have  dealings  of  this  kind  with  each 
other.  The  dutiful,  tender  and  affectionate  son  would 
be  shocked  by  a  proposal  to  call  a  notary  to  attest,  and 
witnesses  to  hear  and  remember,  an  agreement  between 
him  ^nd  his  loving  mother.  The  mother,  ignorant  of 
the  forms  and  proceedings  of  business  ( one  witness  tes- 
tifies that  no  one  could  be  more  so  than  intestate), 
would  be  equally  shocked  that  one  would  doubt  her 
intentions,  and  that  she  would  fulfill  her  agreement. 
For  these  reasons,  no  doubt,  -the  agreement  between  the 
parties  was  not  evidenced  by  writing,  and  no  witnesses 
were  called  to  hear  it.  The  lips  of  the  plaintiffs  are 
closed  by  the  law. 

This  court  holds  that  there  is  no  evidence  support- 
ing the  contract.  In  my  opinion  there  is  the  clearest 
evidence,  which  is  sufficient  to  convince  the  judicial 
mind  to  the  degree  of  the  most  complete  satisfaction 
that  the  agreement  alleged  in  the  petition  was  entered 
into  between  the  parties,  and  fully  performed  by  plain- 
tiffs. That  evidence  is  the  clear,  distinct  and  often- 
repeated  statements  and  admissions  of  intestate.  She, 
over  and  over  again,  declares  her  intention  that  the 
plaintiffs  shall  have  the  homestead  she  occupied,  that 
they  had  remained  in  Keokuk  to  enable  them  to  devote 
care  and  attention  to  her,  and  that  they  had  served  her, 
etc.,  etc.,  showing  distinct  admissions  of  obligation  to 
secure  the  property  to  plaintiffs  in  consideration  of 
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these  services,  purely,  upon  this  evidence,  the  law 
will  infer  what  every  reasonable  man  would  believe, 
namely,  that  there  was  an  arrangement  between  the 
parties  to  the  effect  that  intestate  should  secure  to  them 
the  homestead  in  consideration  of  these  services  to  her. 
II.  The  opinion  plainly  says  that  the  evidence 
shows  but  limited  attention  and  services  of  plaintiff  to 
intestate  which,  inferentially,  as  I  understand  the 
opinion,  is  not  sufficient  to  support  a  promise  by  intes- 
tate. Yet  the  opinion  quotes  evidence  reciting  the 
declarations  of  the  intestate  to  the  effect  that  she  was 
dependent  upon  plaintiffs  for  care  and  attention,  which 
they  gave  her;  that  Mr.  Sample,  on  her  account, 
remained  in  Keokuk;  and  ''that  he  had  been  every- 
thing to  her,  and  done  everything  for  her  that  was 
possible  for  him  to  do."  And  yet  the  opinion  puts 
depreciatory  estimates  upon  plaintiffs'  services  and  care 
of  deceased.  In  my  opinion,  the  evidence  showing  her 
declarations  is  the  fullest  possible  proof  of  the  great 
extent  of  plaintiff's  services.  She  declares  that  they 
remained  in  Keokuk  on  her  account,  to  render  services 
to  her,  and,  having  remained,  William,  the  plaintiff, 
"had  been  everything  to  her,  and  done  everything  for 
her  that  it  was  possible  for  him  to  do."  Surely  none 
knew  better  than  she  herself  what  services  plaintiff  had 
rendered  to  her.  It  surely  was  not  the  legal,  moral  or 
filial  duty  of  plaintiffs  to  forbear  to  change  their  home, 
and  to  remove  to  another  state  or  city  in  order  to  better 
their  condition,  and  to  remain  in  Keokuk  presump- 
tively to  their  financial  disadvantage.  There  is  clear 
evidence  of  services  rendered  by  plaintiffs  which  con- 
stitute the  consideration  of  the  contract  between  the 
parties.  The  evidence  shows  that  the  relations  between 
the  decedent  and  Mr.  Sample,  plaintiff,  were  of  the 
most  tender  and  affectionate  character.  While  she  was 
a  stepmother,  neither  could  have  been  more  affectionate 
and  confiding  as  to  the  other  had  she  been  his  natural 
mother.  Doubtless  she  assumed  the  relation  of  step- 
mother when  he  was  of  such  tender  years  that  he 
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acquired  for  her  all  the  affection  of  a  son,  and  she  for 
him  all  the  affection  of  a  mother. 

III.  Let  it  be  supposed  that  the  case  presents  these 
facts:  Mr.  Sample,  through  a  course  of  years,  supplied 
his  stepmother,  at  her  request,  with  money,  amounting 
in  the  aggregate  to  many  thousands  of  dollars,  which  was 
used  by  her  to  secure  services  and  other  things  neces- 
sary for  her  comfort.  These  large  advances  were  often 
acknowledged  by  her ;  accompanied  by  expressions  of 
gratitude  therefor,  with  frequent  declarations  that  in 
return  for  them,  and  in  discharge  of  the  obligation 
imposed  upon  her  for  these  advances,  she  intended  to 
secure  to  him  the  homestead  occupied  by  her.  Such 
expressions  were  made  to  him,  ^nd  to  his  family,  and 
often  to  others.  Under  such  a  state  of  facts,  can  any 
one  doubt  that  the  law  would  infer  a  contract  binding 
her  to  secure  to  him  the  homestead  in  the  absence  of 
equities  therein  held  by  others?  Indeed,  the  con- 
sideration for  the  contract  having  been  shown  beyond 
question,  and  the  frequent  admission  of  the  obligation 
arising  from  the  receipt  thereof  being  established  by 
clear  proof,  the  law  will  infer  a  contract  entered  into 
between  the  parties  binding  the  intestate  to  secure  to 
plaintiff  the  homestead.  See  Wence  v.  Wykoff^  62 
Iowa,  644;  Yan  Sandt  v.  Cramer,  AdrrCr,  60  Iowa,  424. 
We  think  no  one  would  contend,  where  the  considera- 
tion of  the  alleged  contract  was  money  paid,  instead  of 
services  rendered,  that  the  law  would  not  infer  a  contract 
between  the  parties.  But  in  this  case  plaintiffs,  instead 
of  advancing  to  intestate  a  few  thousands  of  dollars,  gave 
her  care,  attention  and  services  for  years,  which,  under 
the  law,  they  were  not  bound  to  render,  and  which 
these  relations  did  not  impose  upon  them  as  a  filial, 
moral  or  honorable  obligation.  These  services  ^nd 
care  were  more  valuable  to  intestate  than  money.  They 
required  greater  sacrifice  on  the  part  of  plaintiffs  than 
the  payment  of  thousands ;  for  the  perform  ance  of  these 
services  kept  plaintiffs  and  their  family  in  Keokuk, 
depriving  them  all  of  opportunities  of  seeking  employ- 
ment and  fortune  elsewhere,  which  is  usually  attained 
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by  the  intelligent  and  faithful.  We  are  authorized 
to  infer  that  plaintiffs  are  persons  of  that  character. 
Surely  the  law  will  imply  a  contract  under  the  facts  of 
the  case  as  readily  as  though  it  were  shown  that  plain- 
tiffs advanced  to  intestate  money  upon  her  request. 

IV.  In  my  opinion  there  can  arise  no  reasonable 
doubt  that  deceased  intended  that  plaintiffs  should  have 
the  property.  Such  an  intention  is  established  by  the 
plainest  evidence.  The  law,  on  the  facts  and  princi- 
ples heretofore  stated,  will  infer  that  there  was  an 
agreement  between  the  parties,  and  the  intention  wa& 
pursuant  thereto.  But  under  the  principles  of  equity 
which  require  courts  to  effectuate  intentions,  the  law,  in 
order  to  do  so,  will  infer  the  existence  of  a  contract 
when  there  are  no  conflicting  equities.  This  will  be  done 
in  the  exercise  of  the  power  of  equity  to  enforce  rights 
based  upon  unexecuted  intentions.  If  such  intentions 
be  purely  voluntary,  chancery  can  give  no  aid  to  com- 
pel the  enforcement  of  such  rights.  But  the  existence 
of  the  intention  being  clearly  shown,  equity  will,  with 
acute  and  vigilant  intelligence,  seek  for  grounds  on 
which  the  intention  may  be  effectuated.  It  will  find,  in 
this  case,  evidence  establishing  inferentially  the  exist- 
ence of  an  agreement.  Justice  demands  that  the  con- 
tract be  enforced,  and  thereby  the  intentions  of  intestate 
be  effectuated.  The  duty  of  courts  in  such  cases  is  for- 
cibly expressed  by  Lord  Holt  in  Fisher  v,  Wiggins^  12 
Mod.  297.  In  support  of  the  doctrine  he  announces,  he 
cites  a  rule  announced  seventy  years  before  by  Sir  Henry 
HoBART,  chief  justice  of  the  court  of  common  pleas, 
in  Earl  ofClanrickard^s  Case^  Hob.  273.  Lord  Holt 
uses  this  language:  ^'Judges  ought  to  be  curious  and 
astute  to  find  a  means  to  support  the  intent  of  parties, 
which  often  makes  judges  in  constructions  transpose 
clauses  in  deeds,  and  split  an  instant  into  priority  and 
posteriority,  and  never  adjudge  without  reluctancy 
against  intent  of  parties,  especially  in  intended  provis- 
ions for  children."  Sir  Henry  Hobart,  in  the  case 
cited  by  Lord  Holt,  makes  this  declaration:     ^'I  do 
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exceedingly  commend  the  judges  that  are  carious  and 
almost  subtile,  astute  ( which  ih  the  word  used  in  the 
proverbs  of  Solomon  in  a  good  sense,  when  it  is  to  a 
good  end)  to  invent  reasons  and  means  to  make  acts 
according  to  the  just  intent  of  the  parties,  and  to  avoid 
wrong  and  injury,  which  by  rigid  rules  might  be 
wrought  out  of  the  act."  It  will  be  observed  that  the 
rule  of  these  cases  is  intended  to  effectuate  the  inten- 
tions of  parties,  and  thereby  attain  justice  and  defeat 
wrong  and  injury  in  the  administration  of  the  law :  ends 
and  purposes  for  which  this  court  has  its  existence, 
and  which  I  am  sure  it  is  always  the  pleasure  of  my 
brothers  to  endeavor  to  attain.  The  rule  cannot  be 
commended  in  language  too  strong.  The  attainment  of 
justice  and  the  prevention  of  wrong  and  injury  is  the 
aim  and  end  of  all  adjudications  of  this  court,  and 
whatever  stands  in  the  way  thereof  must  be  brushed 
aside  or  overthrown,  though  it  be  forms  and  technicali- 
ties recognized  by  the  law  as  controlling  the  practice  in 
judicial  proceedings.  The  obstacle  in  the  way  of  recov- 
ery by  plaintiffs  in  this  case,  as  held  by  the  majority  of 
this  court,  is  that  they  fail  by  direct  evidence  to  estab- 
lish clearly,  as  required  by  the  technical  rules  of  the 
law  applicable  to  such  cases,  a  contract  formally  entered 
into  between  them  and  the  defendant's  intestate,  Mrs. 
Sample.  This  rule  exists  to  effectuate  justice,  and 
defeat  attempts  to  perpetrate  wrong.  It  is  intended  to 
protect  estates  from  fraudulent  claims,  based  upon  alleged 
contracts  made  upon  supposititious  considerations,  in 
cases  wherein  neither  contract  nor  consideration  is  estab- 
lished, and  nothing  appears  to  support  the  good  faith 
and  justice  of  the  claims.  It  is  not  intended  to  defeat 
a  claim  when  the  consideration  upon  which  it  is  based  is 
shown  beyond  dispute,  and  where  justice  and  right 
demand  that  it  be  enforced.  Technical  rules  of  this 
character,  with  forms  of  proceedings,  constitute  the  ves- 
sel in  which  the  cargo  of  justice  is  borne.  If  one  or  the 
other  is  to  be  lost,  it  must  be  the  vessel.  The  precious 
cargo  must  be  saved,  though  the  hull  that  bears  it  must 
be  abandoned  in  order  to  secure  its  preservation.     These 
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doctrines  lie  at  the  very  foundation  of  our  system  of 
jurisprudence  and  are  as  old  as  the  common  law.  Lord 
Holt's  language,  quoted  from  Fisher  v.  Wiggins ^  was 
used  in  1693,  and  the  decision  of  Sir  Henry  Hobart  in 
Earl  of  Clanrickard' s  Case  yfa,s  made  in  1626.  I  am 
not  informed  that  any  court  of  England  or  the  United 
States  has  ever  doubted  the  doctrine  of  these  cases. 
Surely  it  is  not  for  the  supreme  court  of  Iowa,  which  is 
and  ought  to  be  at  the  head  of  all  advances  towards  the 
correct  administration  of  justice,  to  ignore  the  doctrines 
and  rules  intended  to  attain  that  end,  which,  in  the 
cases  we  have  cited,  were  first  announced  two  hundred 
and  sixty-four  years  ago.  This  court  should  rather 
uphold,  extend  and  broaden  the  doctrines,  if  it  be 
required  in  the  perfect  attainment  of  justice.  But  the 
foregoing  opinion  of  the  majority  of  this  court,  in  my 
judgment,  by  failure  to  give  force  and  effect  to  author- 
ized legal  inferences  drawn  from  established  facts,  with- 
out any  attempt  '*to  be  curious  and  astute  to  find  means 
to  support  the  intent  of  parties,"  defeats  such  intent. 
The  contemplation  of  the  effects  of  the  decision  of  a 
majority  of  this  court  in  the  case  is  to  me  extremely 
painful.  The  deceased  was  possessed  of  considerable 
property  which  she  acquired  from  the  estate  of  Mr. 
Sample's  father.  The  justice  and  generosity  of  himself 
and  his  brother,  the  only  heirs,  secured  it  to  her  with- 
out contest  or  dispute.  He,  it  is  inferable  from  the 
record,  received  little,  if  anything,  from  his  father's 
estate.  He  is  now  a  poor  man,  not  owning  a  homestead. 
Through  the  decision  of  this  court,  the  homestead, 
which  his  kind  and  loving  stepmother  intended  to 
secure  to  him,  is,  by  the  defeat  of  her  intentions, 
diverted  to  her  distant  relatives ;  for  she  had  no  children 
of  her  own,  and  the  son  of  her  husband  from  whom  she 
obtained  her  property  cannot  obtain,  under  the  decis- 
ion of  this  court,  the  homestead  she  intended  for  him. 
I  am  forced  to  say  that,  as  the  law  never  intends  such 
injustice,  it  ought  not  to  be  done  by  the  decision  of 
this  court  of  equity.  This  court  should,  in  the  language 
of  Lord  Holt,  ''be  curious  and  astute  to  find  a  means 
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to  support  the  intent"  of  the  deceased  in  this  case,  and 
defeat  the  great  injustice  resulting  from  the  decision  of 
the  majority  announced  in  the  foregoing  opinion.  In 
my  judgment  the  judgment  of  the  district  court  ought 
to  be  affirmed. 


The  State  of  Iowa,  Appellee,  v.  Loir  Foley,  Appel- 
lant. 


1. 


2. 


Embezzlement:  bvidbmce:  practiob.  Where  an  indictment 
for  embezzlement  is  based  upon  the  e  mployment  of  one  as  agent 
for  the  sale  of  certain  personal  property  to  a  person  named,  proof, 
on  the  part  of  the  state,  of  authority  to  sell  to  any  person,  is  not 
such  a  variance  as  wiU  support  a  motion  for  verdict  in  favor  of  the 
defendant. 

: :  .    Such  charge  will  be  considered  estab- 


8. 


lished  where  the  evidence  shows  the  receipt  of  the  property  in 
question  by  the  accused  as  agent  for  the  person  named  as  princi- 
pal, and  that  upon  demand,  at  a  time  when  the  principal  was  enti- 
tled to  an  accounting,  he  failed  and  refused  to  account  for  the 
same. 

:  NEWLY-DisoovBRED  EVIDENCE :  NEW  TRIAL.  A  party  is  not 


entitled  to  a  new  trial  upon  the  ground  of  newly-discovered  evi- 
dence where  the  facts  upon  which  the  motion  therefor  is  based  are 
of  such  a  nature  that  they  must  have  been  kn<yvn  to  him  before 
trial,  and  it  does  not  appear  that  the  necessary  diligence  has  been 
used  to  secure  proof  thereof,  nor  that  any  postponement  of  the 
trial  on  that  account  had  been  asked. 

Appeal  from    Polk    District    Court. — Hon.   W.    F. 

CoM&AD,  Judge. 

Friday,  October  10,  1890. 

4  On  October  10,  1889,  the  grand  jury  returned  an 
indictment  charging  the  defendant  with  the  crime  of 
larceny  by  embezzlement  of  two  diamond  eardrops,  of 
the  value  of  one  hundred  and  fifty  dollars,  committed 
on  the  twenty-seventh  day  of  September,  1889.  This 
case  was  tried  to  a  jury  ;  and,  at  the  conclusion  of  the 
testimony  for  the  state,  the  defendant  moved  the  court 
to  instruct  the  jury  to  return  a  verdict  of  not  guilty  on 
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the  grounds:  Firsts  that  there  was  a  fatal  variance 
between  the  indictment  and  evidence  as  to  the  extent  of 
defendant's  agency ;  second^  that  the  indictment  does 
not  show  that  the  conversion  of  the  diamonds  was  dur- 
ing the  capacity  of  agent  on  the  part  of  the  defendant ; 
thirds  that  there  has  been  no  conversion  shown ;  and, 
fourth^  that  the  evidence  was  not  suflScient  to  put  the 
defendant  upon  his  defense.  This  motion  being  over- 
ruled, and  the  case  being  fully  submitted,  the  jury 
returned  a  verdict  of  "Guilty  as  charged."  The 
defendant  moved  to  set  aside  the  verdict,  and  for  a  new 
trial,  on  the  ground  that  the  verdict  is  contrary  to  the 
evidence  and  the  instructions,  and  on  the  further  ground 
of  newly-discovered  evidence.  This  motion  being  over- 
ruled, judgment  was  pronounced  upon  the  verdict.  To 
all  of  which  defendant  excepted,  and  from  which  he 
appeals. 

Mc Henry  &  Mc Henry ^  for  appellant. 

John  T.  Stone^  Attorney  General,  for  the  State. 

Given,  J. — I.     The  employment  or  agency  charged 
in  the  indictment  was  to  sell  the  diamonds  to  J.  R. 
1.  kmbkbzle-      Hurlbut.     There  was  evidence  tending  to 
denc6:*prao-   s^ow  such  ageucy,  and  the  fact  that  there 
tioe.  ^as     other     evidence    tending    to    show 

authority  to  sell  to  any  person  was  not  such  a  variance 
as  to  warrant  the  court  in  sustaining  defendant's  motion 
for  verdict. 

II.    The  indictment  charges,  and  there  was  testimony 
tending  to  show,   a  conversion  during  the  time  that 

defendant  was  acting  as  agent  for  Kennedy. 
8.  The  iame.  There  was  evidence  on  the  part  of  the  state 
showing  that  defendant  had  received  the  diamonds  as 
agent  for  Kennedy,  as  charged ;  and  that,  upon  demand, 
at  the  time  when  Kennedy  was  entitled  to  an  account- 
ing, the  defendant  had  failed  and  refused  to  account  for 
the  same.  Under  the  evidence  adduced  on  behalf  of 
the  state  there  was  no  error  in  overruling  defendant's 
motion  for  verdict,  and  in  putting  him  upon  his 
defense. 
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III,  The  next  question  presented  is,  whether  the 
court  erred  in  overruling  the  defendant's  motion  to  set 

J .  newly-     aside  the  verdict,  and  for  a  new  trial.     The 

eiidSncel^new  testimony  shows  without  conflict  that,  on 
^^^'  the  twenty-seventh  day  of  September,  1889, 

one  G.  W.  Kennedy,  of  Chicago,  a  dealer  in  diamonds, 
was  in  the  city  of  Des  Moines,  and  met  with  the 
defendant  Foley,  who  represented  that  he  could  sell  a 
pair  of  diamond  eardrops  to  one  Hurlbut,  whereupon 
Kennedy  gave  to  Foley  a  pair  of  diamond  eardrops  of 
the  value  of  one  hundred  and  fifty  dollars,  under  an 
agreement  that  Foley  was  to  sell  them  to  Hurlbut,  for 
Kennedy,  and  to  have,  as  compensation,  all  that  he 
could  get  over  one  hundred  and  fifty  dollars.  It  further 
appears  that  Foley  failed  to  return  the  diamonds  or 
their  value  to  Kennedy,  the  owner,  and,  on  demand, 
claimed  that  he  had  given  them  to  another  party  for 
inspection,  and  that  they  had  not  been  returned  to  him. 
It  appears  that  Foley  had  previously  sold  similar  arti- 
cles for  Kennedy.  Frank  Mathis  testified  that  he  was 
present  when  Kennedy  asked  Foley  for  some  diamonds 
he  had  given  him,  and  Foley  said  he  had  given  them  to 
some  one  to  examine,  and  had  not  got  them  back  yet, 
but  would  get  them  in  the  morning  ;  that  he  ( Mathis ) 
then  called  Foley  to  one  side,  and  asked  him  about  the 
diamonds  ;  that  he  said  ''he  helped  Kennedy  put  up  a 
job,  and  never  got  anything  out  of  him,  and  he  said  he 
had  sold  the  diamonds,  and  had  the  stuff  in  his  pocket 
for  them,  and  was  going  to  keep  it."  James  Murphy, 
whom  Mathis  says  was  present,  though  examined  as  a 
witness,  was  not  inquired  of  with  respect  to  this  conver- 
sation with  Mathis.  Defendant  introduced  some  testi- 
mony tending  to  show  that  Kennedy  authorized  Foley 
to  sell  the  eardrops  to  any  person,  and  that  if  any  per- 
son doubted  his  word  about  them  to  let  them  take  the 
eardrops  to  a  jeweler  or  expert. 

In  support  of  his  motion  on  the  grounds  of  newly- 
discovered  evidence,  the  defendant  filed  the  affidavit  of 
one  James  Clark,  who  stated  that  he  is  a  married  man, 
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and  resides  in  Des  Moines  ;  that  on  the  twenty-seventh 
day  of  September,  1889,  he  received  from  defendant,  on 
West  Locust  and  Fifth  streets,  a  box  containing  two 
diamond  eardrops,  for  the  purpose  of  having  them 
examined  as  to  their  value  ;  that  he  did  not  find  anyone 
to  consult  as  to  their  value  that  night,  and  that  on  that 
night  he  became  intoxicated,  and  the  next  thing  he 
knew  he  was  in  Davenport,  from  whence  he  went  to 
Chicago  and  Milwaukee,  continuing  in  a  state  of  intox- 
ication for  six  weeks,  and  did  not  return  to  Des  Moines 
until  December  11,  1889,  which  was  after  defendant's 
trial ;  that  at  Davenport  he  put  the  diamonds  into  his 
valise,  and  that  they  had  either  been  lost  or  stolen. 
One  Bradshaw  made  affidavit  that  he  was  a  detective, 
and  had  made  search  for  Clark,  at  the  instance  of  the 
defendant,  and  Kennedy,  the  prosecuting  witness,  made 
affidavit  that  Clark  had  paid  to  him,  through  another, 
the  value  of  the  diamond  eardrops. 

Assuming  Clark's  statement  to  be  true,  it  was 
clearly  not  newly-discovered  evidence  to  the  defendant. 
If  it  be  true  that  he  gave  the  diamonds  to  Clark,  on 
Locust  street,  September  27,  he  certainly  knew  who 
Clark  was,  and  that  he  had  failed  to  return  the  dia- 
monds to  him,  or  to  account  for  them.  All  that  Clark 
could  have  testified  to  was  known  to  the  defendant  at 
and  before  his  trial,  and  yet  it  does  not  appear  that  he 
asked  any  postponement  of  the  trial  for  the  purpose  of 
procuring  Clark's  testimony.  Three  witnesses  testified 
to  being  with  defendant  on  Locust  street,  Des  Moines, 
in  September,  1889,  when  a  stranger,  whom  defendant 
called  Clark,  received  a  box  containing  diamonds  from 
Foley.  It  is  unnecessary  that  we  state  more  particularly 
the  testimony.  Our  conclusion  is  that  it  fully  sus- 
tains the  verdict ;  and  that  the  verdict  is  in  harmony 
with  the  evidence  and  the  instruction  given  by  the 
court.  The  testimony  was  not  only  not  newly  discov- 
ered, but  diligence,  such  as  the  law  requires,  is  not 
shown.    The  judgment  of  the  district  court  should  be 

AFFIRMED. 
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The  State  of  Iowa,   Appellee,   v.  Thomas  Sipult, 

Appellant 

1.  Criminal  Evidenoe  :  alibi  :  cx)Nfuct.  The  evidence  on  the 
defense  of  alibi  in  this  case  is  considered,  and  hM  to  be  conflict- 
ing, and  hence  no  reason  for  reversing  a  judgment  of  conviction 
on  the  ground  that  an  alibi  was  proved. 

8.     : :  DEGREE  OF  PROOF :  INSTRUCTION.    On  the  question 

of  alibi  the  court  was  asked  to  instruct  as  follows :  '*  You  should 
indulge  no  prejudice  against  an  alibi  as  a  defense,  for  the  reason 
that,  if  it  is  clearl j  established  by  intelligent  and  reliable  wit- 
nesses, it  is  a  legal  and  complete  defense."  Hddi  that  it  was 
properly  refused,  because,  prst^  it  was  not  necessary  to  give  the 
implied  warning,  and,  9e<xynd^  it  is  not  necessary  to  acquittal  that 
an  alibi  be  clearly  established,-*a  preponderance  of  the  evidence 
being  sufficient. 

Appeal  from    Polk    District    Court— Rotx.    W.    F. 

Conrad,  Judge. 

Saturday,  October  11,  1890. 

The  defendant  was  convicted  upon  an  indictment 
for  robbery,  and  he  appeals. 

McHenry  &  McHenry^  for  appellant. 

John  Y.  Stone,  Attorney  General  and  Thos.  A. 
Cheshire,  for  the  State. 

RoTHRocK,  C.  J. — I.  The  charge  made  against  the 
defendant  is  that  he  forcibly  took  from  the  person  of 
.  .,_  -,   <>^6  Jacob  Garenta  the  sum  of  about  twenty 

1.  Crixikal  eyl-  m-i         n  -i         .  .         , 

oonflfct  ^^^^'  ^^^^^^'  T"®  alleged  crime  was  committed 
in  the  city  of  Des  Moines,  on  the  night  of 
the  twenty-ninth  of  June,  1889.  Garenta  lived  at  the 
town  of  Indianola,  and  he  stated  in  his  testimony  as  a 
witness  that  he  went  to  Des  Moines  to  attend  a  circus ; 
that  he  was  not  favorably  impressed  with  the  circas 
parade  in  the  streets,  and  did  not  attend  the  perform- 
ance in  the  tent,  bat  visited  several  places  of  resort,  and 
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drank  more  or  less  intoxicating  liquors ;  that  he  met 
defendant  in  the  evening,  and  that  defendant  invited 
him  to  go  to  a  party  ;  that  they  went  east  on  an  electric 
car  to  Sixteenth  street,  got  off,  and  went  to  the  Wabash 
railroad  track  ;  that  he  refused  to  go  any  further,  and 
the  defendant  then  assaulted  him,  knocked  him'  down, 
and  robbed  him.  Garenta  went  to  the  police  head- 
quarters and  made  complaint,  and  soon  thereafter  the 
defendant  was  arrested.  The  defense  relied  upon  was 
that  defendant  was  not  the  person  who  committed  the 
crime ;  and,  to  sustain  the  defense,  a  number  of  wit- 
nesses were  introduced  and  examined,  who  testified  that 
the  defendant  was  in  another  part  of  the  city  at  the 
time  that  Garenta  claimed  he  was  robbed.  As  is  usual 
in  such  cases,  the  witnesses  were  called  upon  to  state  the 
time  when  they  saw  defendant  on  the  evening  and 
night  of  the  robbery,  and  everyone  knows  how  uncer- 
tain and  unreliable  this  class  of  evidence  is,  when  based 
on  mere  recollection.  Garenta  had  known  the  defend- 
ant for  several  years,  and,  so  far  as  his  testimony  is 
concerned,  he  could  not  well  be  mistaken  in  the  identity 
of  the  man  ;  and  he  is  corrol?orated  by  the  testimony  of 
one  M.  S.  narrahan,  a  street-railway  conductor,  who 
stated  that,  on  the  night  of  June  29,  1889,  at  about  9:46 
p.  M.,  the  defendant  and  Garenta  got  on  the  car  of 
which  the  witness  was  conductor,  and  rode  to  the  end  of 
the  line,  at  Sixteenth  street.  We  have  stated  enough 
of  the  evidence,  in  a  general  way,  to  show  that  there  is 
a  conflict  upon  the  question  as  to  whether  the  defend- 
ant committed  the  crime  charged.  It  is  strenuously 
contended  in  the  argument  of  counsel  for  appellant  that 
the  verdict  was  contrary  to  the  evidence.  We  have 
examined  the  facts  in  detail,  and  our  conclusion  is  that 
we  ought  not  to  disturb  the  judgment  on  this  ground. 

II.     Counsel  for  the  defendant  requested  the  court 
to  instruct  the  jury  as  follows  :     **  You  should  indulge 

,  . .      in    no    prejudice    against    an    alibi  as  a 

pSSfl  Sf-       defense,  for  the  reason  that,  if  it  is  clearly 

stniotion.       established    by    intelligent    and    reliable 

witnesses^  it  is  a  legal  and  complete  defense."    The 
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instruction  was  refused,  and  the  refusal  is  claimed  to  be 
error.  It  was  not  necessary  that  the  court  should  give 
the  jury  the  warning  implied  in  the  instruction,  and 
it  was  properly  refused,  because,  as  we  think,  it  incor- 
rectly stated  the  law  applicable  to  the  defense  of  aliM. 
It  is  not  necessary  to  acquittal  that  an  alibi  should  be 
clearly  established.  It  is  sutficient  if  it  is  established 
by  a  preponderance  of  evidence.  State  v.  Redy  53  Iowa, 
69 ;  State  v.  Hamilton^  57  Iowa,  596  ;  State  v.  Maher^ 
74  Iowa,  77 ;  Slate  v.  Reedy  62  Iowa,  40 ;  State  v.  Rivers^ 
68  Iowa,  611. 

Objections  are  urged  as  to  the  correctness  of 
some  of  the  instructions  given  by  the  court  to  the 
jury.  We  think  the  instructions  are  correct.  They 
are,  in  the  main,  such  as  have  frequently  been  approved 
by  this  court.  The  one  most  seriously  objected  to  is 
very  nearly  in  the  same  language  as  an  instruc- 
tion which  was  held  not  to  be  erroneous  in  State  v. 
MaheTy  supra.    The  judgment  of  the  district  court  is 

AFFIRMED. 


The  Connecticut  Mutual  Life  Insurance  Company, 
Appellee,  v.  Brown  et  al.^  Appellants. 

[Two  Cases.] 

Execution :  sale  of  several  tracts  en  mabsb  :  setting  aside 
APPEAL.  Where  lands  have  been  offered  upon  execution  sale  in 
separate  tracts,  pursuant  to  the  requirements  of  notices  given  to 
the  sheriff  by  defendant,  as  contemplated  bj  section  8088  of  the 
Code,  and  no  bids  are  received,  a  sale  en  masse  is  not  pet-  se  void 
or  voidable,  though  the  several  tracts  are  not  contiguous.  And 
where  defendant  appeals  from  the  overruling  of  a  motion  to  set 
such  sale  aside,  and  the  abstract  fails  to  show  what  evidence  was 
presented  to  the  court  below  in  support  of  the  motion,  this  court 
must  presume  that  there  was  no  evidence  requiring  the  motion  to 
be  sustained. 

Appeal   from    Cass    District    Court, — Hon.    H.    E. 

Deemer,  Judge. 

Saturday,  October  11,  1890. 


r 
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The  defendants  made  separate  motions  to  set  aside 
separate  sales  of  land  upon^  two  executions,  each  issued 
upon  a  different  decree  of  foreclosure.  The  motions 
in  the  court  below  were  each  overruled.  Defendants 
appeal  in  each  case.  The  cases  are  presented  together 
in  this  court.     The  parties  in  each  case  are  the  same,  f' 

H,  O.  CurtiSy  for  appellants. 

Phelps  &  Temple^  for  appellee. 

Beok,  J. — I.  The  abstract  before  us  contains  each 
execution,  with  the  levy  and  return,  showing  on  each  a 
sale  of  the  property  en  masse,  after  having  been  offered 
for  sale,  without  bids,  in  separate  tracts  pursuant  to 
the  requirements  of  notices  given  to  the  sheriflf  by  the 
defendants,  as  contemplated  by  Code,  section  3088.  It 
appears  that  the  land  described  in  the  first  execution 
consists  of  two  contiguous  **  forties''  indifferent  sec- 
tions, and  the  land  set  out  in  the  other  consists  of  two 
hundred  and  forty  acres  in  diflFerent  sections,  but  all 
contiguous,  and  two  contiguous  "forties"  three- fourths 
of  a  mile  from  the  other  tract.  The  abstract  contains 
no  evidence  or  showing  in  any  form  as  to  the  character 
of  the  lands,  whether  they  are  used  as  one  or  more 
farms,  and  whether  the  land  would  sell  for  a  better 
price  en  masse^  or  separately.  There  is  not  one  word  of 
evidence  on  this  point.  It  is  not  shown  that  there  was 
not  such  evidence  given  to  the  court  below  showing 
facts  authorizing  a  sale  en  masse.  If  there  was  no  evi- 
dence upon  the  subject,  it  will  be  presumed  that  the 
execution  defendant  failed  to  show  prejudice.  It  is 
not  shown  in  the  abstract  that  it  contains  all  the 
evidence. 

II.  It  is  very  plain  that  Code,  section  3088,  does 
not  prohibit  sales  en  masse^  after  the  execution  defend- 
ants have  required  sales  in  separate  tracts,  and  the 
land  is  so  offered,  and  cannot  be  sold.  If  it  were  other- 
wise, sales  might,  in  some  cases  be  prevented,  and 
injustice    done  thereby.     The    section  is  intended  to 
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secure  sales  in  separate  tracts,  as  defendants  in  execu- 
tion shall  direct.  It  is  not  intended  to  defeat  sales.  A 
reasonable  construction  mast  be  pat  on  it,  to  the  effect 
that,  if  the  lands  cannot  be  sold  in  separate  tracts,  for 
want  of  bidders,  they  may  be  afterwards  offered  and 
sold  en  masse^  and  sach  a  sale  is  not  per  se  void  or 
voidable.  If  the  entire  tract,  or  the  different  tracts,  for 
any  reason,  are  more  valuable  when  taken  together,  and 
will  in  that  way  sell  for  a  larger  sum,  they  may  be  so 
sold,  and  the  sale  will  be  subject  to  no  objection  by  the 
land-owner.  The  fact  that  no  bids  were  made  when 
the  land  was  offered  in  separate  tracts,  and  it  was, 
therefore,  sold  en  masse,  raises  a  presumption  that  the 
land  is  more  valuable  when  taken  together,  or,  at  least, 
that  defendant  in  execution  suffered  no  prejudice  by 
the  sale.  Lamb  v.  McConkey^  76  Iowa,  47;  Hill  v. 
Baker ^  32  Iowa,  302 ;  Burmeister  v.  Dewey^  27  Iowa, 
468 ;  Cunningham  v.  Felker^  26  Iowa,  118.  The  cases 
cited  by  defendants'  counsel  (  Williams  v.  Allison^  33 
Iowa,  278,  and  Taylor  v.  Trulock^  69  Iowa,  668 )  are  not 
in  conflict  with  the  views  we  have  expressed.  The  case 
just  named  involved  the  sale  of  numerous  town  lots, 
and  it  was  not  shown,  nor  could  it  be  presumed,  that 
they  were  used  together  for  any  purpose.  The  other 
case  demands  no  further  attention.  It  will  readily  be 
seen  that  the  facts  set  out  in  the  record  show  no 
grounds  for  reversing  the  ruling  of  the  court  below ; 
and,  in  the  absence  of  any  showing  of  facts  which 
in  law  would  require  the  sale  to  be  set  aside,  we  shall 
presume  that  the  facts  before  the  court,  when  the 
abstract  is  silent  as  to  them,  required  the  sale  to  be 
upheld. 

These    considerations    dispose    of   the  case.     The 
judgment  of  the  district  court  is  affirmed. 
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A,    A.    MooRB,    Appellee,    v.    The    Makshalltowit 
Opera-House  Company  et  al.y  Appellants. 

1.  Execution :  levy  on  oobporation  stock  :  method.  Under  sec- 
tions 2967  (subd.  8)  and  8050  of  the  Code,  an  execution  can  be^ 
levied  upon  stocks  in  a  corporation  onl j  bj  notifying  the  president, 
or  other  head  of  the  company,  or  the  secretary,  cashier,  or  other 
managing  agent  thereof,  of  the  fact  that  the  stock  has  been  levied 
upon  ;  and  such  notice  must  be  in  writing.  Mere  oral  notice,  with 
a  writing  upon  the  back  of  the  stub  of  the  certificates  in  the  stock 
book,  is  not  sufficient. 

3.     :  :   PRiOB  TRANSFER :   SUFFICIENCY.    Under  sectioi» 


1078  of  the  Code,  which  provides  that  a  transfer  of  shares  in  a  cor- 
poration is  not  valid,  except  as  between  the  parties  thereto,  until 
it  is  regularly  entered  on  the  books  of  the  company,  held  that  an 
entry  by  the  secretary  of  the  company,  in  the  stock  book,  that 
the  shares  had  been  assigpied  as  collateral  security,  was  sufficient 
to  defeat  a  subsequent  levy  of  an  execution  upon  them  by  the  cred- 
itors of  the  assignor. 

Appeal  from  Marshall  District  Court. — Hon.  John  L. 

Stevens,  Judge. 

Saturday,  October  11,  1890. 

This  action  involves  the  question  as  to  the  rightful 
ownership  of  two  and  one*half  shares  of  the  capital 
stock  of  the  Marshalltown  Opera-Honse  Company.  The^ 
plaintiff  claims  to  be  the  owner  thereof  by  virtue  of  a 
purchase  at  sheriff's  sale  on.  an  execution  against  one 
F.  J.  Peterson ;  and  the  defendant,  the  First  National 
Bank  of  Marshalltown,  claims  said  stock  as  collateral 
security  for  a  debt  owing  by  said  Peterson  to  said  bank. 
The  opera-house  company  is  a  corporation  ;  and  the 
plaintiff,  by  this  action,  claims  that  he  is  entitled  to  a 
decree  declaring  his  right  to  the  stock  superior  to  the- 
claim  of  the  bank,  and  an  order  requiring  the  opera- 
house  company  to  transfer  said  stock  to  him  on  the 
books  of  the  corporation.  A  decree  was  entered  for  tht^ 
plaintiff,  and  defendants  appeal. 
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Binford  &  Snelling^  for  appellants. 

J.  M.  Whittaker^  for  appellee. 

RoTHROCK,  C.  J. — The  cause  was  submitted  to  the 
court  below  upon  an  agreed  statement  of  facts,  from 
1.  exboution:  wliich  it  appears  that  P.  J.  Peterson  was 
rTJon^ScE?'  the  owner  of  two  and  one-half  shares  of  the 
method.  capital  stock  of  the  Marshall  town  Opera- 
House  Company.  He  borrowed  one  hundred  and 
twenty-five  dollars  of  the  First  National  Bank  of  Mar- 
shalltown,  and  duly  assigned  his  certificates  of  stock  to 
the  bank  as  collateral  security  for  the  money  borrowed. 
The  plaintiff  Moore  was  the  owner  of  a  judgment 
against  Peterson,  upon  which  judgment  he  caused  an 
execution  to  be  issued  to  the  sheriff  of  Marshall  county. 
The  execution  was  placed  in  the  hands  of  a  deputy 
sheriff  for  service.  The  cashier  of  the  bank  was  also 
secretary  of  the  opera-house  company.  On  the  thirty- 
first  day  of  October,  the  deputy  sheriff  went  to  the  bank 
and  requested  the  secretary  of  the  company  to  give  him 
the  stock  book  of  said  company.  The  secretary  pointed 
to  where  it  was,  and  the  deputy  took  the  book,  and 
turned  to  the  stub  in  the  book  from  which  the  cer- 
tificate of  Peterson  had  been  detached,  and  then  and 
there  verbally  notified  the  secretary  '*that  the  stock  is 
levied  on  "  by  virtue  of  the  execution  in  his  hands ;  and 
the  secretary,  in  reply,  verbally  notified  the  said  officer 
that  the  stock  of  Peterson  had  been  transferred  to  the 
bank  as  collateral  security.  Thereupon,  the  secretary, 
at  the  request  of  said  officer,  wrote  in  said  book,  and  on 
the  back  of  the  stub  from  which  Peterson^s  certificate  had 
been  detached,  the  following  words  :  ''Levied  on  Octo- 
ber 31,  1888,  by  virtue  of  an  execution  in  favor  of  A.  A. 
Moore  against  P.  J.  Peterson,  district  court  of  Marshall 
county,  Iowa."  To  this  writing,  the  deputy  sheriff, 
in  the  presence  of  the  secretary,  affixed  the  following 
signature :  "  J.  S.  Hixon,  Sheriff,  by  H.  D.  East,  Dep- 
uty." While  writing  said  indorsement  on  the  stub,  the 
president  of  the  bank  exhibited  the  certificate  of  stock  to 
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said  deputy,  and  the  assignment  thereof  by  said  Peter- 
son, and  told  said  deputy  that  said  stock  was  still  held 
by  said  bank  as  collateral  security.  The  stock  book  did 
not  then  show  that  said  stock  had  been  transferred  to 
any  one  by  Peterson.  On  the  next  day,  the  secretary 
made  an  entry  on  the  stock  book  showing  that  the  said 
stock  had  been  assigned  to  the  bank  as  collateral  secu- 
rity. Afterwards,  and  on  the  same  day,  the  sheriff 
served  written  notices  of  the  levy  upon  the  bank  and 
upon  Peterson,  and  the  bank  gave  the  sheriflf  written 
notice  that  said  stock  was  the  property  of  the  bank  as 
collateral  security. 

It  is  provided  by  section  1078  of  the  Code  that  a 
transfer  of  shares  in  a  corporation  is  not  valid,  except  as 
between  the  parties  thereto,  until  it  is  regularly  entered 
on  the  books  of  the  company.  In  Fort  Madison  Lumber 
Co,  V.  Batavian  BanJc^  71  Iowa,  270,  it  was  held  that  a 
transfer  of  corporation  stock  is  not  valid  as  against  an 
attaching  creditor  of  the  assignor  without  notice,  unless 
the  transfer  is  entered  on  the  books  of  the  company,  as 
provided  by  section  1078  of  the  Code.  Stocks  or  interest 
owned  by  a  defendant  in  a  corporation  may  be  levied 
upon  under  an  execution  in  the  same  manner  as  provided 
for  attaching  the  same.  Code,  sec.  3060.  Subdivision 
3  of  section  2967  provides  that  '*  stock  in  a  company  is 
attached  by  notifying  the  president  or  other  head  of  the 
company,  or  the  secretary,  cashier,  or  other  managing 
agent  thereof,  of  the  fact  that  the  stock  has  been  so 
attached."  Until  the  notice  required  by  this  provision 
of  the  law  is  given,  no  valid  levy  can  be  said  to  be  made. 
The  stock  in  such  cases  is  not  capable  of  manual  deliv- 
ery. It  cannot  be  seized  and  taken  into  the  possession 
of  the  sheriff,  and  the  law  designates  the  notice  to  the 
president  or  other  officer  of  the  corporation  as  the  levy. 
When  the  notice  has  been  given,  the  levy  is  made,  and 
it  cannot  be  said  to  be  a  levy  until  it  is  given.  It  can 
have  no  force  as  a  levy  without  the  notice ;  and  this 
notice  implies  more  than  a  mere  verbal  declaration  of 
the  officer  holding  the  writ.  It  should  be  a  notice  in 
writing.     In  Mooar  v.  Walker^  46  Iowa,  164,  it  is  said  : 


/ 


t 
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*^  In  order  to  obtain  a  lien  on  stock  in  an  incorporated 
company,  and  prevent  a  valid  transfer  of  the  same,  the 
creditor  must  follow  the  mode  pointed  out  in  the  third 
subdivision  of  said  section  2967,  which  requires  that 
notice  shall  be  served  on  the  president,  or  other  head 
of  the  company,  or  the  secretary,  cashier,  or  other  man- 
aging agent  thereof,  of  the  fact  that  the  stock  had  been 
attached."  While  it  is  true  that  it  was  not  necessary 
to  determine  in  that  case  that  the  notice  should  be  in 
writing,  yet  that  part  of  the  opinion  above  quoted 
«erves  to  show  how  this  court  then  understood  tihat  a 
levy  upon  stocks  should  be  made.  And  while  in,  common 
parlance  the  word  ''notify"  or  "notifying,"  may 
sometimes  mean  a  mere  verbal  communication,  yet, 
when  applied  to  an  official  act,  we  think  it  can  have  no 
other  meaning  than  that  it  should  be  in  writing.  The 
deputy  sheriflF ,  in  attempting  to  make  the  levy,  evidently 
did  not  have  the  statute  prescribing  the  form  of  levy  in 
mind.  It  appears  to  us  that  he  was  of  opinion  that  he 
ought  in  some  way  to  seize  Peterson's  stock  by  exam- 
ining the  books  and  noting  a  levy  thereon.  On  the 
next  day,  he  took  the  necessary  steps  to  make 
a  levy  by  serving  the  notice  required  by  law ;  but, 
before  this  was  done,  the  stock  was  transferred  to  the 
l)ank  on  the  books  of  the  company,  and  the  right  of 
the  bank  as  assignee  of  the  stock  was  complete. 
It  is  claimed  in  argument  that  the  transfer  on  the 
l)Ooks  of  the  company  was  not  in  form  a  compliance 

^  . .      with  the  law  providing  for  a  transfer.     It 

?iffldeiJS'y!*''  appears  to  us  that  it  was  sufficiently  formal 
so  far  as  to  preclude  an  execution  creditor 
irom  afterwards  acquiring  rights  as  against  the  assignee. 
In  our  opinion  the  plaintiff  acquired  no  rights  as  against 
the  bank  by  the  alleged  levy ;  and  the  decree  of  the 
district  court  is  bevebsed. 
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The    State  of  Iowa,   Appellee,    v.   H.    J.   Illsley, 

Appellant. 

1.  Liquor  Nuisanoe:  bvidencb  of  uquobs  found  at  jlnothkb 
PLACE.  Upon  an  indictment  for  keeping  a  saloon  nuisance,  after 
a  witness  had  given  testimony  tending  to  show  that  liquors  were 
kept  and  sold  bj  defendant  at  the  place  named,  it  was  proper  to 
allow  him  to  testify  to  finding  five  barrels  of  bottled  beer  at  the 
residence  of  defendant's  father,  with  whom  defendant  resided,  in 
another  part  of  the  city. 

2.  Appeal:  iNSTRUcrriON  not  set  ottt  in  bbcobd.  This  court  can- 
not pass  upon  the  correctness  of  an  instruction  not  set  out  in  the 
record. 

8.  Instructions :  spboifio  defenses.  When  the  instructions  given 
are  correct,  and  fairly  cover  all  the  defenses  pleaded,  the  defend- 
ant cannot  complain  that  they  were  not  more  specific  as  to  a  par- 
ticular defense,  where  he  has  failed  to  ask  for  such  specific 
instruction. 

4.  Idquor  Nuisance :  bvidbncb  of*illboal  sales  :  PBESUMPnoN : 
iNSTRUcmoN.  In  a  prosecution  for  liquor  nuisance,  the  court 
instructed  that  the  finding  of  intoxicating  liquors,  except  in  the 
possession  of  one  legally  authorized  to  sell  the  same,  or  except  in 
a  private  dwelling-house  which  does  not  include,  or  is  not  used  in 
connection  with,  a  tavern,  public  eating-house,  restaurant,  gro- 
eery,  or  other  places  of  public  resort,  is  presumptive  evidence  that 
such  liquors  were  kept  for  illegal  sale,  and  that  proof  of  actual 
sale  is  presumptive  evidence  of  illegal  sale.  Held,  not  subject  to 
the  objection  that  it  does  not  state  the  law  in  clear  and  concise 
language. 

Appeal  from   Polk   District    Court. — Hon.    W.    F. 

Conrad,  Judge. 

Saturday,  October  11,  1890. 

Indictment  for  maintaining  a  saloon  nuisance. 
Verdict  of  guilty,  and  judgment,  from  which  defendant 
appeals. 

McHenry  &  McHenry^  for  appellant. 

John  T.  Stoney  Attorney  Qeneral,  for  the  State. 
Vol.  81—4 
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Granger,  J. — George  Hansen  was  a  witness  for  the 
state,  and  testified  that  the  defendant  kept  a  bakery 

1.  Liquor  nui-  ^^^  eating-house  on  corner  of  Sixth  and 
Snce'oy^"  Locust  Streets,  Des  Moines,  and  gave  evi- 
at  anSthe?'***  dence  strongly  tending  to  show  that  intoxi- 
piaoe.  eating  liquors  were  kept  there  for  sale,  and 

sold  there.  The  defendant  resided  with  his  father  on 
Ninth  and  Pleasant  streets,  and  the  witness  was  allowed 
to  testify  that  he  searched  these  premises,  and  found 
there  live  barrels  of  bottled  beer.  Of  the  admission  of 
this  evidence  the  defendant  complains.  Its  admission 
was  right.  It  afforded  a  fair  inference,  when  unex- 
plained, that  it  was  a  base  of  supplies  for  the  saloon,  and, 
judging  from  the  record  of  the  case,  it  undoubtedly  was* 

II.  Appellant  says  he  asked  the  usual  instruction 
that  verbal  statements  and  admissions  should  be  received 

2.  AtPTtAj.:  In-  ^^^^  CSLVB^  cautiou,  etc,  and  complains  that 
TOt^o^uun"^'  it  was  not  given ;  but  the  instruction  is  not 
^^^^^'  set  out  in  the  record,  and  without  it  we 

cannot  say  that  it  correctly  stated  the  law. 

III.  Appellant  says  "he  could  not  deny,  for  he 
could  not  know,  that  intoxicating  liquors  were  sold  in 

his  place.  But  he  testified  and  contended 
■  Bpeoifio       *  that,  if  they  were  sold,  it  was  without  his 

knowledge  or  consent;"  and  he  urges,  a^ 
to  this,  his  principal  defense,  he  was  entitled  to  have 
*'  the  law  clearly  and  unmistakably  stated."  It  is  true 
the  court  has  not  especially  called  attention  to  this  as  a 
defense,  and  there  is  nothing  in  the  record  to  indicate 
that  reliance  was  principally  based  on  such  facts.  The 
instructions  of  the  court  leave  no  doubt  that  the  jury^ 
to  convict,  must  find  that  the  defendant  alone,  or  in 
connection  with  others,  "established  the  business  of 
keeping  for  sale,  and  selling,  intoxicating  liquors."  The 
instructions  are  utterly  inconsistent  with  the  idea  of 
his  being  guilty  of  maintaining  a  nuisance  that  he  had 
no  knowledge  of.  If  appellant  wanted  more,  it  is  cer- 
tainly not  a  bad  rule  that  would  require  him  to  ask  it. 
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IV.  The  court  said  to  the  jury  as  follows  :  *'  It  is 
also  provided  that  in  all  actions,  prosecutions  and 
4.  LiQGOBimi-  proceedings,  under  the  law  of  this  state, 
KnSe'oT*'  prohibiting  the  illegal  manufacture  and 
ulS5l55ttoii:  sale  of  intoxicating  liquors,  the  finding  of 
Kstraouon.  g^jj^  liquoTs,  except  in  the  possession  of 
one  legally  authorized  to  sell  the  same,  or  except  in  a 
private  dwelling-house  which  does  not  include,  or  is  not 
used  in  connection  with,  a  tavern,  public  eating-house, 
restaurant,  grocery,  or  other  places  of  public  resort, 
shall  be  presumptive  evidence  that  such  liquors  were 
kept  for  illegal  sale,  and  proof  of  actual  sale  shall  be 
presumptive  evidence  of  illegal  sale."  Appellant  com- 
plains that  the  instruction  does  not  '^  state  the  law  in 
plain  and  concise  language  in  such  manner  that  the 
jury  would  clearly  understand  it."  We  think,  as  applied 
to  the  testimony,  that  any  person  of  ordinary  under- 
standing could  understand  the  instruction.  It  is  a  cor- 
rect statement  of  law  and  applicable ;  and  our  statements 
and  references  in  the  former  division  of  this  opinion 
apply  to  the  neglect  to  present  to  the  court  an  instruc- 
tion embodying  appellant's  wishes.     The  judgment  is 

AFFIRMED. 


O.   W.   Pitts,     Appellee,    v.     M.    E.   Lewis  ct   al.y 

'  Appellants. 

1.  Tax  Title :  appeal  :  record.    A  stipulation  between  parties  to  a 
cause,  during  the  trial  thereof,   that  certain  evidence  may  be 

(.received  and  used  in  such  action  so  far  as  the  same  may  be  rele- 
vant, will  not  make  such  evidence  a  part  of  the  record  when  it  is 
^neither  offered  nor  used  in  fact  upon  the  trial. 

2.     :  EVIDENCE.    After  the  cause  was  submitted,  and  was  held 

under  advisement,  the  court  permitted  the  defendants,  on  notice  to 
the  plaintiff,  to  file  affidavits  of  parties  who  had  testified  upon  the 
trial,  that  the  originals  of  certain  deeds,  of  which  certified  copies 
had  been  offered  in  evidence,  were  not  in  their  possession  or  control. 
Heldt  that  the  reception  of  the  affidavits  was  a  matter  resting  in 
the  discretion  of  the  coiurt,  and  no  abuse  of  discretion  was  shown. 
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3.     :  VAUDITY  :  attack.     Where,  in  a  contest  over  the  title  tO' 

real  estate,  the  respective  parties  claim  under  different  tax  deeds, 
and  there  is  neither  allegation  nor  proof  of  the  payment  of  taxes  bj 
either  party,  and  neither  has  demurred  to  the  pleading  of  the  other, 
both  parties  will  be  deemed  to  have  waived  all  question  on  this 
subject. 

4.     : :  PLBADINQ.    An  allegation  of  ownership  under  a 

I  tax  deed  by  one  party  to  a  cause,  and  a  general  denial  by  the  oppo- 
site party,  puts  in  issue  every  question  as  to  the  validity  of  such 
deed  that  is  open  to  investigation. 

5.      :    :    ORGANIZATION   OP    00UNTIB8 :    JUDICIAL    NOTICE. 

Courts  will  take  judicial  notice  of  the  organization  of  counties 
within  the  state. 

0*     : .    A  tax  deed  issued  by  a  county  in  pursuance  of  an 

unauthorized  sale  of  land  for  taxes  owing  another  county  is  void* 

Appeal  from  Sioux  District  Court, — Hon.  C.  H.  Lewis* 

Judge. 

Saturday,  October  11,  1890. 

Action  by  equitable  proceeding  to  quiet  the  title  to 
certain  land  in  the  plaintiff,  as  against  the  defendants, 
M.  E.  Lewis,  C.  A.  Dodge,  Austin  Corbin  and  Henry 
Kamp.  The  plaintiff  claims  ownership  and  title  under  a 
tax  deed  from  the  treasurer  of  Sioux  county  to  F.  M^ 
Hubbell,  executed  March  12,  1864,  upon  a  sale  made 
November  6,  1860,  Hubbell  having  conveyed  said  land 
to  Franklin  Keeney,  who  thereafter  conveyed  the  same 
to  the  plaintiff.  The  defendants  deny  that  plaintiff  is 
owner  of  said  land,  and  allege  that  the  same  was  sold  on 
August  3, 1868,  by  the  treasurer  of  said  county,  for  delin- 
quent taxes,  to  one  William  H.  Qurley,  and  that  on 
February  16,  1872,  a  treasurer's  deed  was  executed  to 
one  Aleck  Johnson,  to  whom  Gurley  had  assigned  his 
certificate ;  that  on  July  5,  1872,  said  Johnson  conveyed 
to  Austin  Corbin,  who  conveyed  to  M.  E.  Lewis  and 
C.  A.  Dodge,  who  thereafter  conveyed  said  land  to  the 
defendant  Kam  p,  who  still  owns  and  is  in  possession  of 
the  same.  Defendants  allege  that  more  than  five  years 
have  elapsed  since  the  execution  of  said  tax  deed,  and 
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prior  to  the  commencement  of  this  snit,  and  that,  by  rea- 
son thereof  the  plaintiff  was,  when  he  commenced  this 
snit,  barred  of  his  right  to  recover  said  land.  The  plaintiff, 
in  reply,  denies  that  there  was  a  sale  to  Gurley ;  that  a 
tax  deed  was  executed  and  recorded  ;  that  the  treasurer 
of  said  county  had  any  authority  to  sell  said  premises  on 
the  third  day  of  August,  1868;  and  alleges  that  the 
adjournment  of  the  sale  was  for  more  than  two  months ; 
that  there  was  no  assessment  or  levy  of  taxes  on  said 
land  for  either  of  the  years  1860  to  1866,  inclusive ;  that 
there  was  no  board  of  supervisors  or  assessor  for  said 
county,  authorized  to  act ;  that  no  delinquent  t-axes  were 
brought  forward  on  the  tax  list  of  1866,  or  prior  years  ; 
and  that  more  than  five  years  have  elapsed  since  the 
execution  and  recording  of  the  tax  deed  under  which 
plaintiff  claims ;  by  reason  whereof,  defendants  are 
barred  from  asserting  any  claim  adverse  to  plaintiff. 
The  case  being  fully  submitted,  decree  was  entered  in 
favor  of  plaintiff,  granting  the  relief  prayed  for.  Defend- 
ants appeal. 

Strteible  &  Stiger^  for  appellants. 

Pitts  &  Kessey^  for  appellee. 

Given,  J. — I.  Question  is  made  whether  we  have 
befoi-e  us  all  the  evidence  offered  on  the  trial  below. 
L  Tax  title:  ap-  "^^  Certifying  the  case  certain  documentary 
peaUreooX  evidence  used  on  the  trial  was  set  forth  in 
the  transcript  by  copy,  the  original  documents  not  being 
on  file  in  the  clerk's  office.  In  obedience  to  a  rule  of 
this  court  upon  the  clerk,  he  recently  sent  up  certain 
documents  in  original  form,  which,  we  think,  are  suffi- 
ciently identified  as  the  same  documents  used  in  evi- 
dence on  the  trial.  On  the  trial  it  was  stipulated  '*  that 
the  evidence  taken  in  the  case  of  E.  S.  Ellsworth  v,  E.  W. 
Boss  et  aZ.  may  be  used  in  this  action  as  far  as  the  same 
relates  to  the  tax  deed  in  controversy.''  No  part  of 
that  testimony  is  included  in  the  record  in  this  case.  The 
stipulation  does  not  of  itself  make  that  evidence,  or  any 
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part  of  it,  evidence  in  this  case.  It  provides  that  it  may 
be  used,  but  it  does  not  appear  that  either  party  availed 
himself  of  that  privilege.  Surely  it  is  not  the  province 
of  this  court  to  now  select  from  the  record  in  that  case 
evidence,  however  pertinent  to  this,  not  shown  to  have 
been  offered  and  used  on  the  trial.  We  think  the  record 
before  us  contains,  in  proper  form,  all  evidence  offered 
on  the  trial  of  this  case. 

II.  On  the  trial,  the  defendant  introduced  certified 
copies  of  certain  deeds  for  the  purpose  of  showing  the 

title  in   the    defendant  Kamp.     After  the 
'      '  *  case  was  submitted,  and  while  held  under 

advisement,  the  defendants,  on  notice  to  plaintiff,  were 
permitted,  over  plaintiff's  objection,  to  tile  the  aflSda- 
vits  of  defendants  Kamp,  Lewis  and  Dodge,  to  the  effect 
that  they  did  not  have  the  original  deeds,  of  which 
copies  had  been  offered,  in  their  possession  or  control. 
It  was  shown  by  counter-affidavit  that  Lewis  and  Dodge 
were  present,  and  testified  on  the  trial,  and  that  Kamp 
was  but  a  few  miles  distant  at  the  time.  It  is  conceded 
that  it  was  within  the  discretion  of  the  court  whether  to 
receive  these  affidavit's ;  but  it  is  contended  that  to 
receive  them  under  the  circumstances  was  an  abuse 
of  that  discretion.  We  do  not  discover  that  any  preju- 
dice resulted  from  the  action  of  the  court,  nor  that 
there  is  any  abuse  of  discretion. 

III.  Each  party  claims  under  tax  deed,  and  dis- 
putes the  right  of  the  other  to  question  the  validity  of 
3. :  raiidity:  the  deed  under  which  he  claims.     If  the 

attack.  ieed  under  which  plaintiff  claims  is  valid, 

then  he  had  title  to  the  land  at  the  time  of  the  tax  sale 
under  which  defendants  claim,  as  such  deed  not  only 
conveys  the  interests  of  the  owner  of  the  patent  title, 
but  also  of  the  state  and  county.  Such  title,  however, 
may  be  divested  by  a  subsequent  tax  sale  and  deed.  If 
the  tax  deed  under  which  defendants  claim  title  is  valid, 
then  they  may  question  the  validity  of  plaintiff's  title, 
because  their  title  was  obtained  from  the  state  after  the 
sale  under  which  plaintiff  claims.  To  determine  the 
rights  of  either  to  question  the  title  of  the  other,  we 
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must  determine  the  validity  of  his  title.  A  condition 
upon  which  a  party  may  question  a  tax  deed  executed 
in  conformity  with  section  897  of  the  Code  is  upon 
showing  that  he,  or  those  under  whom  he  claims,  have 
paid  all  taxes  due  upon  the  property.  There  is  neither 
allegation  nor  proof  of  the  payment  of  taxes  by  either 
party  ;  and,  as  neither  has  demurred  to  the  pleading  of 
the  other,  they  will  be  taken  as  having  waived  all  ques- 
tion on  this  subject.  See  Adams  v.  Burdicky  68  Iowa, 
666,  and  Adams  v,  Snow^  65  Iowa,  436. 

IV.  Appellants  contend  that  the  tax  deed  under 
which  plaintiff  claims  is  void,  because  the  taxes  for 
.  which  the  sale  was  made  were  due  to  Wood- 

pleading.  bury  county,  and  not  to  Sioux  county. 
Appellee  contends  that  no  such  issue  is  tendered  in  the 
pleadings.  Appellee  alleges  ownership  under  the  tax 
deed  to  Hubbell ;  and  defendants  deny  generally,  and 
thereby  put  in  issue  every  question  as  to  validity  of  that 
deed  that  is  open  to  investigation. 

V.  It  is  argued  that  the  court  cannot  take  judicial 
notice  of  the  organization  of  Sioux  county,  and  that 

there  is  no  evidence  of  its  organization.     If 

"  olianization    courts  may  not  take  judicial  notice  of  the 

of  conn  ties: 

Judicial  organization  of  the  counties  of  the  state, 

then  the  fact  of  such  organization  must  be 
established  in  each  case  to  show  jurisdiction.  Hard  v. 
City  of  Decorah,  43  Iowa,  313,  is  relied  upon.  In  that 
case  it  was  held  that  courts  would  not  take  judicial 
notice  of  the  incorporation  of  towns  and  villages  under 
the  general  incorporation  act.  Following  the  statement 
that  the  courts  will  take  judicial  notice  of  the  general 
incorporation  acts,  the  court  says  :  "  But  the  fact  that 
a  particular  village  or  town  has  availed  itself  of  the 
provision  of  these  statutes,  and  become  incorporated  as 
they  authorize,  is  private  in  its  character.  The  character 
of  county  organizations,  and  their  relations  to  the  state 
and  its  courts,  are  not  private,  but  such  as  of  necessity 
must  be  judicially  noticed  and  recognized  by  the  courts. 
As  bearing  more  or  less  directly  upon  this  subject,  see 
McOill  V.  Stale,  25  Tex.  App.  499 ;  Eoans  v.  Kilhy,  7 
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S.  E.  Rep.  (Ga.)  226;  Kansas  City,  F.  8.  A  O.  My.  Co. 
V.  Bwrge^  40  Kan.  736 ;  21  Pac.  Rep.  589  ;  Com.  c.  Fitz- 
Patrick^  15  Atl.  Rep.  (Pa.)  466;  SLaie  ©.  Glasgow^  2 
Am.  Dec.  629 ;  County  of  Rock  Island  v.  Steele^  31  111. 
453  ;  Oooding  v.  Morgan^  70  111.  275 ;  People  r>.  Robin- 
son, 17  Cal.  363;  People  v.  Telford,  23  N.  W.  Rep.  213. 
By  section  41,  chapter  9,  Acts,  Third  General  Assembly, 
Sioux  county  was  created,  and  by  section  14,  chap- 
ter 16,  Acts,  Fourth  General  Assembly,  was  attached 
to  Wahkaw  county  ( the  name  of  which  was  after- 
wards changed  to  Woodbury  county),  for  judicial, 
election  and  revenue  purposes.  Mr.  E.  E.  Campbell, 
called  and  examined  by  the  plaintiff,  testified,  on 
redirect  examination,  and  without  objection,  that  Sioux 
county  was  first  organized  February  15,  I860.  This 
testimony  being  admitted  without  objection,  and  unques- 
tioned in  the  record,  we  accept  it  as  a  fact  proven  that 
Sioux  county  became  a  separate  and  independent  organ- 
ization from  Woodbury  county,  February,  1860. 

VI.     We  have  the  fact  of  the  organization  of  Sioux 
county  in  February,  1860,  before  us  not  only  as  a  matter 

of  which  we  will  take  judicial  notice,  but 

as  a  matter  established  by  direct  evidence. 
The  case,  therefore,  is  identical  in  its  facts  with  that  of 
Hilliard  v.  Chriffin,  72  Iowa,  331,  and,  following  that 
case,  we  hold  that  Sioux  county  had  no  authority  to 
sell  to  Hubbell,  and  that  the  deed  executed  in  pursuance 
of  that  sale  is  void.  It  follows  from  this  conclusion  that 
the  plaintiff  is  not  entitled  to  the  relief  demanded,  and 
that  his  petition  should  be  dismissed.  This  view  of  the 
case  renders  it  unnecessary  that  we  consider  the  other 
questions  discussed.    Reversed. 
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E.  S.  Ellsworth,  Appellee,  v.  L.  B.  Nelson  et  aZ.j 
Appellants,  and  N.  Kessby,  Intervenor,  Appellee. 


1. 


Tax  Title :  dbed  :  dbscriftion.  A  tax  deed  describing  the  prop- 
erty conveyed  as  the  "undivided  twenty  acres,  the  southeast 
quarter  of  the  southwest  quarter  of  section  ten,"  etc.,  is  void  for 
uncertainty. 


8. 


:    VALIDITY  :    OBaANIZATION  OF  COUNTY :  JUDICIAL  NOTICE. 

A  tax  deed  issued  by  a  county  in  pursuance  of  a  sale  of  land  for 
taxes  due  another  county  is  void ;  and  courts  will  take  judicial 
notice  of  the  time  of  the  organization  of  such  counties  with  respect 
to  such  sale. 


Appeal  from  Sioux  District  Court. — Hon.  H.  C.  Lewis, 

Judge. 

Saturday,  October  11,  1890. 

Action  to  quiet  title  in  certain  real  estate.  The 
plaintiff  claims  title  to  the  undivided  half  of  the  south 
half  of  the  southwest  quarter  of  section  ten,  township 
ninety-six,  range  forty-six,  Sioux  county,  by  virtue  of  a 
tax  deed  executed  to  him  by  the  treasurer  of  said  county 
on  the  second  day  of  January,  1883,  upon  sale  of  said 
land  for  delinquent  taxes,  made  December  1,  ]879, 
which  deed  was  duly  acknowledged  January  6,  1883, 
and  filed  for  record  on  the  same  day.  Intervenor 
Kessey  claims  title  to  the  south  half  of  said  southwest 
quarter,  under  a  deed  executed  by  said  treasurer  to 
William  Frame,  December  14,  1865,  filed  for  record 
January  3,  1866,  upon  a  sale  made  November  14,  1860, 
for  the  delinquent  taxes  of  1858  and  1859.  The  defend- 
ant Bell  claims  title  to  an  undivided  half  of  said  south 
half  of  said  southwest  quarter,  under  a  treasurer's  deed 
executed  October  10, 1871,  on  a  sale  to  William  Gurley, 
made  August  3,  1868,  for  the  taxes  of  1866.  Appellant 
Nelson  claims  to  hold  and  own  the  patent  title  to  the 
south  half  of  said  southwest  quarter,   as  guantee  of 
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api)ellant  Miller.  Decree  was  entered  in  favor  of  the 
plaintiff  Ellsworth,  as  to  the  undivided  half  of  the 
south  half  of  said  southwest  quarter,  and  quieting 
his  title  as  against  the  defendants  Bell,  Nelson  and 
Miller.  Decree  was  also  entered  in  favor  of  intervenor 
Kessey,  against  said  Nelson,  Bell  and  Miller  as  to  the 
southeast  quarter  of  said  southwest  quarter.  Defend- 
ants Nelson  and  Miller  appealed. 

O,  R.  Slruble^  for  appellants. 

BurTc  &  Hewitty  for  appellee  Ellsworth. 

Pitts  &  Kessey^  for  appellee  Kessey. 

Given,  J. — I.    We  first  inquire  as  to  the  objections 
urged  against  the  plaintiff's  tax  title.     Among  other 

objections  urged  by  intervenor  Kessey  is 
dMd:de-*  that  the  deed  is  void  for  uncertainty  of 
description  as  to  the  land  sold.  The  deed 
is  for  the  ''undivided  twentv  acres,  the  southeast 
quarter  of  the  southwest  quarter  of  section  ten,"  etc.^ 
and  the  ''undivided  twenty  acres,  the  southwest  quar- 
ter of  the  southwest  quarter  of  section  ten,"  etc.,  from 
which  we  understand  it  was  intended  to  convey  an 
undivided  twenty  acres  of  said  southeast  quarter  of  the 
southwest  quarter.  In  Poindexter  v.  Doolittle^  64  Iowa, 
62,  the  deed  recites  that  the  northeast  quarter  of  the 
southeast  quarter  of  section  five,  township  ninety-nine, 
range  fourteen,  was  exposed  to  public  sale  for  taxes  for 
the  year  1872 ;  and,  N.  B.  Doolittle  having  offered  to 
pay  the  taxes  for  fourteen  acres  of  the  land,  the  same 
was  struck  off  to  him.  This  deed  was  held  void  for 
uncertainty  in  description.  In  Griffith  v.  Utley^  76 
Iowa,  292,  the  description  was:  "The  undivided 
thirty-nine  and  one-half  acres  of  the  northeast  quarter," 
etc.  It  was  held  that  "this description  is  not  sufficient 
to  identify  the  land  intended  to  be  sold  and  conveyed 
for  taxes,"  and  that  the  tax  deed  and  other  proceedings 
were  void  for  uncertainty.     See  Moberts  v.  Deeds^  67 


Oct.  1890]  Ellsworth  v.  Nelson.  59 

Iowa,  320.  Following  these  cases,  we  hold  that  the 
tax  deed  to  plaintiff  is  void  for  uncertainty  in  the 
description  of  the  lands  intended  to  be  conveyed.  We 
need  not  notice  the  other  objections  urged  against  this 
deed. 

II.  We  next  inquire  as  to  the  tax  deed  to  William 
Frame  under    which   intervenor  Kessey   claims  title. 

The  sale  upon  which  this  deed  is  based  was 
organization'  made  ou  Novomber  14,  1860,  by  the  treas- 
ju^ciai  '  urer  of  Sioux  county,  for  the  delinquent 
taxes  for  the  years  1858  and  1859.  Appel- 
lants question  the  validity  of  this  deed,  upon  the 
grounds,  among  others,  that  the  taxes  of  1858  and  1859 
were  not  due  to  Sioux  county,  but  to  Woodbury 
county.  In  Hilliard  v.  Oriffin^  72  Iowa,  331,  it  was 
held  that  taxes  assessed  and  levied  against  land  in 
O'Brien  county  while  that  county  was  attached  to 
Woodbury  county,  for  revenue  and  other  purposes, 
belonged  to  Woodbury  county,  and  that  O'Brien 
county  had  no  authority  to  sell  and  convey  the  same 
for  such  taxes.  Question  is  made  whether  courts  may 
take  judicial  notice  of  the  organization  of  counties 
within  the  state,  and  the  time  of  their  organization. 
There  is  no  testimony  whatever  in  this  case  as  to  the 
organization  of  Sioux  county ;  nor  is  it  claimed  that 
the  testimony  on  that  subject  in  the  case  of  Pitts  v. 
Lewis^  antey  p.  51,  is  to  be  considered^in  this  case.  We 
held  in  that  case  that  courts  will  take  judicial  notice  of 
the  organization  of  counties,  and  that  Sioux  county  was 
organized  in  February,  1860.  It  follows  from  that  con- 
clusion, and  the  rule  laid  down  in  Hilliard  v.  Griffin^ 
supra,  that  the  taxes  for  1858  and  1859,  for  which  the 
land  was  sold  to  William  Frame,  belonged  to  Wood- 
bury county,  and  not  to  Sioux  county ;  and,  conse- 
quently, the  sale  was  void,  and  intervenor  Kessey  has 
no  title  under  the  deed  issued  thereon. 

III.  The  decree  of  the  district  court  being  against 
the  defendant  Bell,  and  he  not  having  joined  in  the 
appeal,  it  is  unnecessary  that  we  consider  the  question 
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raised  as  to  the  validity  of  the  tax  deed,  under  which  he 
claims  title. 

Oar  conclusions  are  that  the  petitions  of  plaintiff 
and  of  the  intervenor  Kessey  should  be  dismissed ;  that 
judgment  be  entered  against  them  for  costs ;  and  that 
the  title  be  quieted  in  the  defendant,  L.  B.  Nelson,  as 
against  all  the  parties  to  the  action.     Reversed. 


The  State  of  Iowa,   Appellee,  v.   E.  W.  Conable, 

Appellant. 

1.  libel :  IKDICTHENT :  chanob  of  venub.  The  defendant,  an  editor 
of  a  newspaper,  was  indicted  upon  a  charge  of  criminal  libel,  based 
upon  articles  published  in  his  paper,  during  a  political  campaign, 
charging  a  political  opponent,  who  was  a  member  of  congress,  and 
a  candidate  for  re-election,  with  gross  misconduct  in  office.  An 
application  for  a  change  of  the  place  of  trial  to  a  county  outside  of 
the  congressional  district,  upon  the  gromid  of  prejudice,  based 
upon  the  facts  above  stated  and  the  further  facts,  that  all  of  the 
counties  in  the  district  were  "largely  democratic,'*  the  political 
party  of  the  subject  of  the  alleged  libel,  and  that  juries  in  those 
counties  would  be  apt  to  be  made  up  chiefly,  if  not  wholly,  from 
members  of  that  party,  was  overruled  by  the  district  court.  Held, 
no  error  ;  that  the  allegation  in  the  defendant's  petition,  that  the 
several  counties  in  the  district  were  "largely  democratic"  war- 
ranted the  inference,  in  the  absence  of  a  showing  to  the  contrary, 
that  the  political  contest  in  the  district  was  not  sufficiently  close  to 
cause  general  bitterness  or  excitement  as  a  result  of  the  publica- 
tion of  the  alleged  libelous  matter. 

13.  : :  justification  :  pleading.  Where,  in  an  indict- 
ment for  libel,  the  libelous  matter  therein  alleged  to  have  been  pub- 
lished by  the  defendant  is  sufficient  to  constitute  the  offense,  it  is 
not  necessary  that  the  indictment  negative  facts  which  are  mere 
matters  of  defense. 

8.      :  EVIDENCE  :  CONTEMPORANEOUB  PUBLICATIONS.     Upon  a  trial 

under  an  indictment  for  libel  based  upon  a  specific  portion  of  an 
article  published  during  a  political  campaign  concerning  a  candi- 
date for  office,  the  balance  of  such  article  and  other  disparaging 
articles  published  by  the  defendant  during  the  same  campaign,  and 
concerning  the  same  candidate,  though  not  of  a  libelous  nature,  may 
be  given  in  evidence  by  the  state,  if,  taken  in  connection  with  the 
alleged  libel,  they  will  assist  in  determining  the  motive  with  which 
the  publication  was  made* 
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4.     : .    The  libelous  matter,  upon  which  the  indictment 

was  based  in  this  case  charged  a  candidate  for  office  with  an 
agreement  to  sell  an  appointment  to  an  office  supposed  to  be  under 
his  control  if  elected,  but  the  other  party  to  the  agreement  was  not 
named  in  the  indictment.  Held^  that  the  person  subsequently 
receiving  such  appointment,  upon  the  recommendation  of  such 
candidate,  although  not  the  person  with  whom  the  defendant  had 
charged  the  agreement  had  been  made,  might  be  permitted  to  tes- 
tify upon  the  trial  that  he  never  gave,  nor  offered  to  give,  anything 
to  secure  the  appointment,  as  tending  to  show  that  the  charge  con- 
tained in  the  alleged  libel  was  untrue. 

-5.     : :  CONTENTS  OF  LOST  LBTTKB.    After  proof  of  the  loss 

of  a  letter  received  by  the  defendant,  in  company  with  an  affidavit  to 
the  facts  charged  in  the  alleged  libelous  article,  the  defendant  pro- 
posed to  show  the  contents  of  such  letter  to  be,  that  the  writer  had 
investigated  the  case,  and  was  satisfied  that  the  facts  set  out  in  the 
affidavit  were  true,  but  there  was  no  ruling  upon  the  offer  of  such 
proof,  nor  any  effort  to  introduce  the  evidence  after  making  the 
offer.  Held,  that,  while  the  defendant  would  have  been  entitled  to 
prove  the  contents  of  the  letter  as  stated,  no  error  could  be  predi- 
cated upon  the  refusal  of  the  district  court  to  admit  secondary  evi- 
dence of  such  letter  before  defendant's  statement  of  what  he 
expected  to  prove  thereby. 

•6.     :  :  MALICE.    Upon  cross-examination  the  defendant 

was  asked  if  he  had  not  formerly  supported  the  subject  of  the 
alleged  hbel  for  office  ;  also,  whether  he  had  not  solicited  his  sup- 
port for  a  particular  office ;  to  both  of  which  questions  the  defend- 
ant objected  as  being  incompetent  and  immaterial.  Held^  that,  as 
defendant's  publication  of  the  libel  may  have  been  prompted 
through  disappointment  in  not  receiving  the  coveted  office,  proof  of 
the  facts  sought  to  be  elicited  was  proper  as  tending  to  show  malice 
on  the  part  of  the  defendant. 

"7.     :  verdict:  sufficiency  of  byidencb.    While  the  evidence 

in  this  case  as  to  probable  cause  and  good  faith  is  such  that  the 
jury  might  well  have  found  the  alleged  libelous  article  privileged 
within  the  rule  heretofore  announced  by  this  court,  and  the  evi- 
dence tends  to  show  that  the  defendant  believed  the  same  to  be 
true,  yet  the  evidence  being  conflicting  upon  the  question  of  the 
motive  of  the  defendant  in  making  such  publication,  the  court  can- 
not say  that  in  finding  the  defendant  guilty,  as  charged,  the  jury 
abused  the  discretion  which  the  law  gives  them. 

Appeal  from  Clinton    District  Court.— Rois.    W.    F. 

Brannon,  Judge. 

Saturday,  October  11,  1890. 
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The  defendant  was  convicted  of  the  crime  of  libel, 
and  was  adjudged  to  pay  a  fine  of  fifty  dollars  and  costs. 
From  that  judgment  he  appeals. 

Walsh  &  Sutton  and  P.  B.  Wolfe,  for  appellant. 

John  T,  Stone,  Attorney  General,  A.  R.  McGoy^ 
County  Attqrney,  and  L.  A,  Ellis,  for  the  State. 

Robinson,  J. — The  indictment  on  which  defendant 
was  tried  and  convicted  is  as  follows :  "  The  grand 
jury  of  the  county  of  Clinton,  in  the  name  and  by  the 
authority  of  the  state  of  Iowa,  accuse  E.  W.  Conable 
of  the  crime  of  libel,  committed  as  follows :  The  said 
E.  W.  Conable,  on  the  third  day  of  November,  A.  D. 
1888,  in  the  county  aforesaid,  being  a  person  of  an  envi- 
ous, vicious,  evil  and  wicked  mind,  and  wickedly,  mali- 
ciously and  unlawfully  contriving  and  intending  as 
much  as  in  him  lay  to  injure,  oppress  and  vilify  the  good 
name,  fame,  credit  and  reputation  of  Walter  I.  Hayes,  a 
citizen  of  the  state  of  Iowa,  and  at  that  time,  and  now, 
a  member  of  the  fiftieth  congress  of  the  United  States  of 
America  for  the  second  congressional  district  of  the  state 
of  Iowa,  and  at  that  time  a  candidate  for  re-election  as  a 
member  of  the  fifty- first  jcongress  of  the  United  States 
from  said  district,  and  to  bring  him  into  contempt, 
Infamy  and  public  hatred,  and  to  deprive  him  of  the 
benefits  of  public  confidence,  and  to  defame,  asperse, 
scandalize  and  vilify  the  character  of  said  Walter  I. 
Hayes,  and  to  insinuate  and  cause  it  to  be  believed  that 
the  said  Walter  I.  Hayes  had  been  guilty  of  gross  mis- 
conduct in  his  said  office  of  member  of  congress  as  afore- 
said, and  that  he  had,  as  such  congressman,  corruptly 
received  money,  or  attempted  so  to  receive  it,  in  consid- 
eration of  recommending  some  person  for  appointment 
as  postmaster  at  Wilton,  in  said  congressional  district, 
and  that  he  was  thereby  an  unfit  person  to  be  re-elected 
to  said  office,  did  unlawfully  and  maliciously,  wickedly 
and  scandalously,  compose,  write,  print  and  publish,  and 
did  cause  and  procure  to  be  composed,  written,  printed 
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and  published  in  a  certain  so-  called  public  newspaper  enti- 
tled the  Clinton  Morning  News  a  certain  false,  wicked, 
mischievous,  and  scandalous  libel  of  and  concerning  the 
said  Walter  I»  Hayes,  and  of  and  concerning  his  admin- 
istration of  the  duties  of  his  said  office,  while  in  the 
performance  thereof,  which  said  wicked,  malicious, 
scurrilous,  false,  mischievous  and  scandalous  libel  con- 
tained the  following,  to  the  terms  following : 

**  '  THE  ATTEMPTED   SALE   OF  THE  WILTON  POSTOFFICE/ 

^^  'A  great  deal  of  discussion  has  been  indulged  in  of 
late,  through  the  second  district,  and  esx)ecially  in  Mus- 
catine county,  regarding  an  alleged  attempt  on  the  part 
of  Congressman  Hayes  [meaning  Walter  I.  Hayes]  to 
sell  the  Wilton,  Muscatine  county,  postoffice  for  five 
hundred  dollars.  It  is  claimed  there  are  several  wit- 
nesses to  the  transaction,  and  no  doubt  there  are  [mean- 
ing there  were  witnesses  to  a  transaction  in  which  said 
Walter  I.  Hayes  attempted  to  corruptly  sell  the  posi- 
tion of  postmaster  at  Wilton,  in  said  congressional  dis- 
trict J ;  but  for  fear  that  an  exposure  would  have  a 
damaging  effect  on  the  Muscatine,  democratic  county 
ticket,  those  who  hold  the  proofs  of  guilt  [  meaning 
guilt  upon  the  part  of  said  Walter  I.  Hayes  in  selling 
or  attempting  to  sell  the  postoffice  at  Wilton  ],  in  the 
shape  of  correspondence,  etc.,  are  reticent  about  giving 
the  evidence  to  the  public.  But  the  fact-s  are  generally 
known,  and  are  the  subject  of  universal  comment  among 
Muscatine  citizens.  It  is  not  at  all  strange  that  Hayes 
should  traffic  in  matters  of  this  kind.  It  would  not  be 
because  he  possessed  any  conscientious  scruples  against 
-doing  such  a  thing  that  he  would  refrain,  but  simply  for 
fear  of  being  found  out.  In  the  case  at  hand,  however, 
he  seems  to  have  given  little  thought  as  to  consequences, 
trusting,  no  doubt,  to  his  ability  to  bulldoze  the  thing 
through.  The  live  hundred  dollars  once  in  his  pocket 
[meaning  that  said  Walter  I.  Hayes  had  received  or 
attempted  to  obtain  five  hundred  dollars  for  a  sale  of 
the  postmastership  of  said  Wilton],  then  he  would 
trust  to  luck  for  means  wherewith  to  deceive  the  people. 


.■ 
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That  there  are  dozens  of  men  in  Muscatine  county 
who  have  seen  evidence  that  would  convict  Hayes  of 
attempting  to  sell  the  Wilton  postoflSce,  there  is  not  a 
shadow  of  doubt.  [Meaning  that  said  Walter  I.  Hayes 
had  actually  in  fact  attempted  to  sell  the  postmaster- 
ship  of  said  Wilton.]  Voters  of  the  second  district, 
is  this  [  meaning  said  Walter  I.  Hayes  J  the  sort  of  men 
you  want  to  represent  you  in  congress)  Is  it  creditable 
to  you,  democrats,  to  assume  the  responsibility  of 
placing  so  corrupt  an  official  [meaning  said  Walter  I. 
Hayes]  in  a  high  office  of  honor  and  trust?  Can  you 
afford  to  let  the  stigma  rest  on  you  of  sending  such  a 
man  [meaning  said  Walter  I.  Hayes]  to  congress, 
knowing  that  he  is  wholly  unworthy,  and  has  grossly 
betrayed  the  confidence  you  have  reposed  in  himi 
[Meaning  that  said  Walter  I.  Hayes  had,  as  a  member 
of  congress,  as  aforesaid,  grossly  betrayed  his  position, 
and  corruptly  sold,  or  attempted  to  sell,  the  postmaster- 
ship  at  said  Wilton.]  Can  you  afford  to  do  this?  Look 
at  the  matter  squarely  in  the  face,  and  then  ask  your- 
selves if  you  can  afford  to  do  that  which  would  reflect 
discredit  and  dishonor  on  each  one  of  you,  individually, 
who  casts  a  vote  for  Walter  I.  Hayes  for  congressman. 
We  have  more  faith  in  the  integrity  of  the  great 
majority  that  compose  the  democratic  party  of  the 
second  district  than  to  think  for  a  moment  that  that 
majority  desires  to  be  represented  by  political  corrup- 
tionists  and  traffickers  in  the  confidences  of  the  people 
and  the  spoils  of  office.  [Meaning  that  said  Walter  I. 
Hayes  was  politically  corrupt  as  a  member  of  congress, 
a  trafficker  in  office.]  Gentlemen,  it  is  for  you,  for  you, 
to  say,  on  Tuesday  next,  whether  you  desire  an  honest 
or  a  dishonest  man  to  represent  you  in  congress.' 

''And  the  grand  jury  aforesaid,  upon  their  oath,  do 
further  present  that,  at  the  time  the  said  E.  W.  Conable 
so  wrote,  printed  and  published  the  said  false,  scurrilous, 
scandalous  and  malicious,  defamatory  libel,  the  same 
was  false,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity 
of  the  state  of  Iowa." 
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It  is  shown  that  the  matter  quoted  in  the  indict- 
ment was  written  by  defendant,  and  printed  and  pub- 
lished by  defendant  as  alleged,  and  that,  at  the  time  of 
publication,  Walter  I.  Hayes  was  a  member  of  con- 
gress from  the  second  district,  and  was  a  candidate  for 
re-election.  The  verdict  of  the  jury  was  in  words  as 
follows:  *'We,  the  jury,  find  the  defendant  guilty ; 
and  we  also  unanimously  recommend  him,  the  defend- 
ant, to  the  charitable  consideration  of  the  court." 

I.  The  defendant  pleaded  not  guilty  to  the  indict- 
ment, and,  on  the  twenty-first  day  of  January,  1889, 
1.  Libel:  ^^®^  ^  petition,  supportod  by  aflSdavits,  for 

SKiS'i?^?**  a  change  of  the  place  of  trial  to  some 
venae.  couuty    outsido    the  second  congressional 

district.  The  grounds  for  the  change,  as  stated  in  the 
petition,  were  substantially  as  follows:  That  the  alleged 
libel  was  written  and  published  during  the  political 
canvass  for  the  election  of  congressman  from  the  second 
district ;  that  Hayes  was  a  candidate  for  re-election  on 
the  democratic  ticket,  and  that  his  competitor  was  a 
republican ;  that  the  matter  charged  to  be  libelous  was 
published  from  time  to  time  during  the  campaign,  and 
was  of  a  political  nature ;  that  Clinton  county,  and  all 
other  counties  of  the  second  district,  were  largely 
democratic,  and  that,  owing  to  the  prejudice  and 
excitement  against  him  in  these  counties,  he  did  not 
believe  that  he  could  obtain  a  fair  and  impartial  trial 
therein.  The  petition  was  supported  by  the  affidavits 
of  forty-one  persons,  and  was  resisted  by  the  counter- 
affidavits  of  forty-four  persons,  which  alleged,  in  sub- 
stance, that  there  was  no  excitement  in  Clinton  county 
in  regard  to  the  suit,  and  no  prejudice  which  would 
prevent,  in  the  slightest  degree,  a  fair  and  impartial 
trial  of  the  defendant,  and  that,  so  far  as  there  was 
any  feeling,  it  was  in  favor  of  such  a  trial.  On  the 
showing  thus  made  the  petition  was  overruled,  and  of 
that  action  defendant  now  complains. 

It  was  the  duty  of  the  district  court,  in  the  exercise 
of  a  sound  discretion,  to  decide  the  matter  of  the  peti- 
tion, when  fully  advised,  according  to  the  very  right  of 
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it.  Code,  seo.  4374.  The  fact  that  a  large  majority  in 
each  of  the  counties  comprising  the  second  congres- 
sional district  were  of  the  same  political  party  as  Con- 
gressman Hayes,  and  that,  as  a  consequence,  the  juries 
in  Clinton  and  other  counties  would  be  apt  to  be  made 
up  chiefly  if  not  wholly  from  members  of  that  party, 
would  not  entitle  defendant  to  a  change  of  the  place  of 
trial.  Had  it  been  shown  that  great  political  excite- 
ment was  caused,  and  much  party  bitterness  engendered, 
by  the  campaign,  and  that  these  had  not  passed  away 
at  the  time  the  application  was  made,  such  facts  might 
well  have  been  considered  by  the  court  in  ruling  upon 
the  petition.  A  partisan  inflamed  with  the  excitement 
and  prejudices  of  a  closely  contested  political  campaign, 
and  influenced  by  a  strong  desire  that  the  principles 
and  candidates  of  his  party  shall  be  vindicated,  could 
scarcely  be  expected  to  judge  the  political  acts  of  a 
political  opponent  with  the  fairnes:^  and  impartiality 
which  justice  and  the  law  demand.  Even  though  he 
sincerely  desired  to  do  exact  justice,  he  might  be  easily, 
though  unconsciously,  influenced  in  his  decision  by  the 
passions  and  desires  of  those  about  him.  It  would  be 
most  unjust  to  require  a  person  to  submit  to  a  trial  for 
a  quasi  political  offense  at  the  hands  of  political  oppo- 
nents, under  the  circumstances  suggested.  But,  in  this 
case,  it  was  not  shown  that  the  contest  for  congressman 
was  either  close  or  exciting.  The  petition  shows  that 
the  several  counties  of  the  second  district  were  "largely 
democratic,"  and  we  are  justified  in  inferring,  in  the 
absence  of  a  showing  to  the  contrary,  that  the  contest 
was  not  sufficiently  close  to  cause  general  bitterness  or 
excitement.  There  is  no  showing  that  the  discretion 
which  is  lodged  in  the  district  court  was  abused  by 
denying  the  application  for  a  change  of  the  place  of 
trial. 

II.     Af t«r  the  ruling  on  the  petition,  the  defendant 
withdrew  his  plea  of  not  guilty,  and  filed  a  demurrer  to 

the  indictment  in  words  as  follows :  ^  *  Comes 
jagtifloation:  now  Said  defendant  and  demurs  to  the 
^         '        indictment  for  the  following  reasons :  First 
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Said  indictment  shows  on  its  face  that  the  article  therein 
contained  is  a  privileged  communication,  and  it  nowhere 
alleges  that  the  said  defendant  did  not  believe  the  same 
to  be  true,  or  that  he  had  no  reasonable  grounds  for 
believing  the  same  to  be  true.  That  said  indictment 
states  no  crime  as  charged.  Second.  That  said  pre- 
tended indictment  shows  on  its  face  that  the  entire 
article  is  not  contained  therein  as  published,  and  that 
the  remaining  portions  of  said  article,  so  omitted  in 
said  pretended  indictment,  are  qualifying  to  the  part  so 
alleged,  the  entire  article  showing  upon  its  face,  when 
taken  as  a  whole,  not  to  be  libelous.'*  The  demurrer 
was  overruled. 

The  appellant  contends  that  the  matter  set  out  in 
the  indictment,  and  alleged  to  be  libelous,  was  privileged, 
and,  in  order  to  make  out  a  case,  it  was  necessary  for 
the  state  to  allege  that  the  matter  was  false,  and  that 
defendant  did  not,  and  had  no  reasonable  cause  to, 
believe  it  to  be  true.  The  indictment  charges  that  the 
matter  in  question  was  false,  and  that  it  was  written 
and  published  by  defendant  maliciously,  wilfully  and 
for  an  unlawful  purpose.  If  the  matter  was  privileged 
as  elaimed,  that  was  a  matter  of  defense  which  the 
defendant  was  entitled  to  prove.  If  the  averments  of 
the  indictment  are  true,  then  defendant  is  guilty  of  the 
crime  charged,  unless,  by  reason  of  exceptional  circum- 
stances, he  was  justified  in  composing  and  publishing 
the  alleged  libel.  But,  as  a  general  rule,  it  is  not 
necessary,  even  in  the  case  of  statutory  exceptions,  for 
the  indictment  to  show  that  the  accused  does  not  come 
within  the  provisions  of  the  exception.  Wharton,  Crim. 
PI.  &  Pr.,  sec.  238;  10  Amer.  &  Eng.  Encyclopedia  Law, 
678 ;  State  v.  Stappy  29  Iowa,  561.  Nor  does  the  indictment 
show  on  its  face  that  the  alleged  libel  is  privileged  mat- 
ter. If  it  had  been  true  in  fact,  the  defendant  would 
not  have  been  authorized  to  publish  it  for  that  reason 
alone.  It  must  have  been  published  with  good  motives 
and  for  justifiable  ends.  Code,  sec.  4099.  The  indict- 
ment charges  that  the  motives  were  bad,  and  the  ends 
desired  to  be  accomplished  unlawful. 
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The  second  ground  of  the  demurrer  does  not  seem 
to  be  relied  upon  by  defendant,  and  is  not  well  founded. 
In  our  opinion  the  ruling  on  the  demurrer  was  correct. 

III.  The  court  permitted  the  state  to  introduce  in 
evidence  the  entire  article  from  which  the  extract  set 
ft       ..^        out  in  the  indictment  was  taken.     It  also 

o.  —— :  ©VI- 

SSS^iSSoiis  P^nnitted  the  introduction  in  evidence  of 
publications,  other  articles  published  by  the  defendant  at 
various  times  daring  the  campaign  of  the  year  1888. 
We  think  they  were  properly  admitted  In  evidence  as 
bearing  upon  the  question  of  malice  on  the  part  of 
defendant.  They  spoke  disparagingly  of  Congressman 
Hayes  and  of  his  candidacy,  and,  considered  alone,  may 
not  have  been  libelous,  or  even  improper,  but,  taken  in 
connection  with  the  alleged  libel,  they  indicate  a  feel- 
ing on  the  part  of  the  defendant  which  might  aid  the 
jury  in  determining  his  real  motives  in  pursuing  the 
course  he  did.  It  was  for  the  jury  to  determine  their 
value. 

IV.  Appellant  complains  of  the  ruling  of  the  court 
in  permitting  the  person  who  was  appointed  postmaster 
.  at  Wilton  on  the  recommendation  of  Con- 

gressman  Hayes  to  testify  in  substance 
and  effect  that  he  never  gave,  nor  offered  to  give,  any- 
thing to  secure  the  appointment.  It  is  said,  that  the 
person  who  so  testified  was  not  the  person  who  was 
the  party  to  the  alleged  corrupt  agreement  to  secure  the 
place.  But  the  indictment  does  not  show  who  that 
party  was,  and  the  testimony  was  proper  to  show  that 
the  charge  contained  in  the  alleged  libel  was  untrue. 

V.  Before  the  defendant  published  the  article 
complained  of  he  received  information  from  various 
fi.  — :  — :       sources,  which,  he  claims,  led  him  to  believe 

lost  letter.  that  the  charges  of  improper  and  corrupt 
conduct  made  in  the  article  were  true.  With  the  infor- 
mation so  received  was  an  affidavit  made  by  a  resident 
of  Muscatine  county  in  regard  to  the  alleged  sale  of  the 
Wilton  office.  It  purported  to  give  some  of  the  facts 
connected  with  the  transaction,  and  tended  to  show 
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that  portions  at  least  of  the  alleged  libel  were  true. 
The  affidavit  was  received  with  a  letter  from  Gen. 
Saunders  of  Davenport.  After  proving  the  loss  of  the 
letter,  the  defendant  was  asked  if  he  could  tell  its  con- 
tents. An  objection  to  the  question  as  incompetent 
and  immaterial  was  sustained,  and  to  that  ruling  the 
defendant  excepted.  He  then  "proposed  to  show  that 
the  contents  of  the  note  were,  that  they  had  investi- 
gated the  case,  and  were  satisfied  that  the  facts,  as  set 
out  in  the  affidavit,  were  true,  and  asked  the  defendant 
to  publish  the  affidavit."  There  was  no  ruling  on  the 
offer,  and  no  further  question  was  asked  by  defendant. 
After  stating  the  facts  which  he  expected  to  prove,  we 
think  defendant  would  have  been  entitled  to  show  the 
contents  of  the  letter,  had  he  insisted  upon  it,  as  tend- 
ing to  show  that  he  acted  with  due  caution  and  in  good 
faith.  But  he  did  not  seek  to  produce  the  evidence 
after  making  the  offer.  Moreover,  the  writer  of  the 
letter  afterwards  testified  that  he  sent  the  affidavit  to 
defendant  for  publication,  if  he  thought  it  proper  to 
publish  it ;  that,  although  he  could  not  repeat  the  con- 
tents of  the  letter,  he  could  recall  that  he  submitted  it 
to  defendant's  judgment,  and  said,  in  effect,  that  the 
facts  had  been  investigated  to  some  extent,  and  that 
the  affidavit  was  the  result  of  the  investigation.  The 
defendant  thus  had  the  benefit  of  that  which  he  offered 
to  prove.  It  was  not  given  as  fully  as  he  might  have 
stated  it,  but  it  was  the  same  in  substance  and  effect. 

yi.     The  defendant  was  asked  if  he  did  not  sup- 
port Judge  Hayes  in  his  first  candidacy  for  congress, 

e. : :     and,  his  objection  to  the  question  having  been 

"^*®*'  overruled,  he  answered:  *'I  did.  I  was 
not  familiar  with  his  political  methods  then."  The 
defendant  was  then  asked  if  he  had  not  requested 
Judge  Hayes,  at  the  close  of  his  first  campaign  for  con- 
gress, to  recommend  him  for  the  position  of  collector 
of  internal  revenue  for  his  district.  The  defendant  and 
Judge  Hayes  belonged  to  the  same  political  party,  and 
it  seems  to  have  been  the  theory  of  the  state  that  the 
hostility  of  defendant  to  the  re-election  of  Judge  Hayes 
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was  dae,  in  part  at  least,  to  the  failure  to  secure  his 
recommendation  for  the  place  named,  and  that  it  was 
not  due  to  his  desire  to  prevent  the  election  of  a  corrupt 
candidate.  We  think  the  questions  were  proper  as 
tending  to  establish  the  theory  specified.  The  facts 
they  sought  to  elicit  were  proper  to  be  considered  as  to 
the  alleged  malice  of  defendant.  If  his  course  was 
prompted  by  disappointment  in  not  receiving  a  coveted 
office,  it  was  proper  for  the  jury  to  know  it.  The 
defendant  insists  that  he  was  not  really  a  candidate  for 
the  place  named,  and  that  his  failure  to  get  it  had  noth- 
ing whatever  to  do  with  the  course  he  subsequently 
pursued.  It  was  for  the  jury  to  determine  the  truth  of 
the  matter. 

VII.  The  appellant  insists  that  the  verdict  is  not 
supported  by  the  evidence.  It  is  alleged  that  the  cor- 
7. — :  verdict:  Tiipt  agreement  for  the  sale  of  the  Wilton 
evicfcKM^  °  oflSce  was  made  with  a  man  named  Mahanna, 
who  was  to  pay  five  hundred  dollars  to  one  Johnson, 
and  that  the  latter  had  a  corrupt  agreement  with  Hayes 
in  regard  to  the  matter.  Mahanna  was  an  applicant  for 
the  oflfice  of  postmaster  at  Wilton.  Johnson  was  a  local 
politician  of  some  influence.  Mahanna  claims  that  he 
was  to  pay  Johnson  five  hundred  dollars  [to  secure 
the  appointment,  and  that  Johnson  said  that  he  was 
not  to  have  the  money,.  Johnson  admits  that  there 
was  talk  about  a  payment  of  five  hundred  dollars  to 
secure  the  ofiice,  and  that  he  made  known  the  offer 
to  Hayes ;  but  he  claims  that  Mahanna  had  said  he 
would  give  five  hundred  dollars  rather  than  see  a  rival 
named  Ross  appointed.  Hayes  admits  that  he  knew 
there  was  some  understanding  in  regard  to  the  oflSce 
between  Mahanna  and  Johnson,  but  claims  that  he  did 
not  know  what  it  was,  and  was  not  interested  in  it.  He 
also  further  claims  that  Mahanna  spoke  to  him  about 
the  matter,  stating  that  Johnson  had  offered  to  secure 
the  appointment  for  five  hundred  dollars,  and  suggest- 
ing that  there  might  be  a  division  of  the  amount  with 
him  ;  that  he  thereupon  recommended  the  appointment 
of  Ross,  who  was  subsequently  appointed. 
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That  there  were  improper  negotiations  in  regard  to 
the  oflSce  in  question  is  clear,  but  the  connection  of  Con- 
gressman Hayes  with  the  matter  is  not  so  apparent. 
There  is  much  evidence  tending  to  show  that  defendant 
act^d  with  reasonable  caution  to  ascertain  the  truth  of 
the  charge  before  he  published  it,  and  that  he  believed  it 
to  be  true.  The  evidence  as  to  probable  cause  and  good 
faith  was  such  that  the  jury  might  well  have  found  the 
article  in  question  privileged  within  the  rule  hereto- 
.  fore  announced  by  this  court.  Bays  v.  Hunt^  60  Iowa 
251 ;  Mott  V.  Dawson^  46  Iowa,  633.  If  the  defendant, 
having  investigated  the  subject-matter  of  the  charge 
with  reasonable  diligence  and  care,  believed  it  to  be 
true,  it  was  not  only  his  privilege,  but  his  moral  duty, 
without  malice,  to  make  it  known.  While  that  is 
true,  he  was  not  justified  in  taking  advantage  of  the 
opportunity  to  revenge  himself  for  real  or  fancied  per- 
sonal injuries  under  the  pretense  of  working  for  the 
public  good.  His  act  must  have  been  prompted  by  good 
motives,  and  intended  for  justifiable  ends.  It  was  the 
right  of  the  jury  to  determine,  at  their  discretion,  the 
law  and  the  fact  of  the  case.  Code,  sec.  4102.  There  is 
conflict  in  the  evidence  as  to  some  of  the  material  facts 
in  issue,  and  from  some  of  the  evidence  which  is  not 
conflicting  different  minds  might  draw  diffeient  con- 
clusions. Under  these  circumstances  we  cannot  say 
that  the  jury  abused  the  discretion  which  the  law  gave 
them. 

VIII.  Numerous  questions  in  regard  to  the  rulings 
on  the  admission  of  evidence,  and  the  charge  of  the 
court  and  instructions  refused,  are  discussed  by  counsel, 
which  we  need  not  specially  mention.  We  have  exam- 
ined all  the  questions  thus  presented,  and  find  no  error 
prejudicial  to  defendant.  The  charge  of  the  court  is 
quite  full  and  favorable  to  him.  The  judgment  of  the 
court  is,  therefore,  affikmed. 
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The  State  of  Iowa,  Appellant,  v.   Casper  Miller, 

et  al.j  Appellees. 

XJnlawftil  Cohabitation :  evidence  :  declarations.  "Where  a  roan 
and  a  woman  have  been  indicted  jointly  for  lewd  cohabitation, 
proof  of  the  declarations  of  one  of  the  defendants  to  third  persons, 
and  not  in  the  presence  of  the  other  defendant,  is  admissible  in 
evidence ;  but  the  jury  should  be  instructed  as  to  the  effect  to  be 
given  such  testimony. 

Appeal  from  Johnson  District  Court. — Hon.   S.   H. 

Fairall,  Judge. 

Monday,  October  18,  1890. 

Indictment  for  lewd  and  vicious  cohabitation.  On 
motion  of  defendants,  the  court  directed  a  verdict  in 
their  favor,  and  the  plaintiff  appealed. 

John  Y.  StonCy  Attorney  General,  and  C.  S.  HancICj 
County  Attorney,  for  the  State. 

No  appearance  for  appellees. 

Grangeb,  J. — L  The  defendant  Unger  is  a  mar- 
ried woman,  but  not  the  wife  of  her  codefendant. 
Miller.  The  testimony  shows  that  she  was  absent  from 
the  home  of  her  husband  much  of  the  time  specified  in 
the  indictment,  and  at  the  home  of  Miller,  doing  work 
in  and  about  his  house,  as  would  a  housewife ;  and  in 
many  respects  they  lived  together  as  would  husband 
and  wife.  As  to  unlawful  intercourse,  there  is  testi- 
mony tending  in  some  degree  to  show  it ;  and  the 
county  attorney,  with  a  view  to  more  fully  establish 
the  facts,  sought  to  prove  statements  of  one  of  the 
defendants  made  in  the  absence  of  the  other,  which  the 
court  refused  to  permit,  saying,  that  "  conversations  of 
one  party  without  the  other  was  present  are  not  admis- 
ble  in  this  case."     It  is  true  both  defendants  are  on 
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trial,  but  the  rule  is,  in  snch  cases,  that^  if  the  testi- 
mony is  material  as  to  one  it  may  be  admitted,  and  the 
court  should  by  its  instructions  guard  the  jury  as  to  the 
application.  People  t).  Arnold^  46  Mich.  268  ;  ON.  W. 
Rep.  406 ;  People  %.  Maunausau^  60  Mich.  15 ;  26  N.  W. 
Rep.  797  ;  Jordan  v.  State^  1  South.  Rep.  577.  While 
it  may  be  true  that  in  such  a  case  the  guilt  of  one  is 
inconsistent  with  the  innocence  of  the  other,  it  is  true 
that  the  testimony  may  be  sufficient  to  convict  one  and 
not  the  other. 

II.  The  remaining  point  in  the  case  presents  the 
question,  whether  the  court  erred  in  refusing  to  submit 
the  case  to  the  jury.  The  motion  on  which  the  court 
based  its  instruction  to  the  jury  to  find  for  the  defend- 
ants presents  as  a  ground  that  the  testimony  ^^  is  not 
sufficient  in  law  to  sustain  a  verdict  of  guilty."  We 
have  no  argument  for  the  appellees.  The  testimony  on 
which  it  is  sought  to  show  the  fact  of  criminal  intimacy 
between  the  defendants  is  circumstantial,  and  of  such  a 
character  that  a  majority  of  this  court  are  of  the  opinion 
that  there  was  no  error  in  the  instruction  of  the  district 
court.  Considering  the  importance  of  the  question,  the 
fact  that  the  action  of  the  district  court  is  conclusive  in 
this  case,  and  that  we  are  unaided  by  brief  and  argu- 
ment, as  we  should  be,  we  think  it  unadvisable  to 
embarrass  a  future  presentation  of  the  question  by  a 
reference  to  the  facts. 

Under  the  provision  of  Code,  section  4539,  the 
judgment  of  the  district  court  must  remain  for  the  pur- 
poses of  this  case ;  but  its  action  in  excluding  the'offered 
testimony  beversxd. 


James  Callanan  et  a?.,  Appellants,  v.  Sarah  Merill, 

Appellee. 
Same  v.  John  P.  Larson,  Appellee. 

Contract  fbr  Sale  of  Lands:  description:  construction.  The 
plaintiffs'  grantor  Jiaving  purchased  three-fourths  of  the  interest 
of  Kossuth  county  in  its  swamp  lands  and  indemnity  scrip,  aud  C. 
being  the  owner  of  the  remaining  one-fourth,  except  such  portion 
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as  he  bad  become  divested  of  by  conveyance  to  P.,  said  grantor  of 
plaintiffs  entered  into  a  written  contract  with  C.  for  the  purchase 
of  the  lands  owned  by  him,  which,  being  incapable  of  description 
by  numbers,  or  by  metes  and  bounds,  was  described  as,  **  all  of 
said  C.'s interest,"  and  again,  as  **  a  conveyance  of  all  remain- 
ing interests  of  whatever  character  which  the  said  C.  now  has  or 
hereafter  may  acquire  in  any  of  said  lands  or  claims  for  indem- 
nity." At  the  date  of  said  contract  the  conveyance  from  C.  to  P. 
had  not  been  recorded,  but  the  evidence  tended  to  show  that  one 
of  the  agents  of  the  grantee  named  in  said  contract,  who  was 
negotiating  for  said  purchase,  had  actual  knowledge  of  the  deed 
to  P.  Held,  that  said  contract  was  not  ambiguous,  and  that  it 
conveyed  only  the  interest  C.  had  in  said  lands  at  the  date  thereof, 
or  might  thereafter  acquire,  and  did  not  include  the  lands  previ- 
ously conveyed  by  him  to  P. 

Appeal  from  Kossuth  District  Court.— B-ON.  George 

H.  Carr,  Judge. 

Monday,  October  13,  1890. 

These  actions  were  brought  to  quiet  title  in  the 
plaintiffs  to  certain  lands  described.  The  pleadings  and 
proofs  being  the  same  in  each  case,  except  as  to  the 
descriptions  of  the  land  in  question,  and  the  parties 
defendant,  they  were  submitted  together  in  the  district 
court,  and  decrees  entered  for  the  defendants,  from 
which  plaintiffs  appeal.  The  cases  are  again  submitted 
together  here. 

if,  E.  Long^  for  appellants. 

Clark  <6  Call^  for  appellee  Merrill. 

TT.  B.  QuartoUy  for  appellee  Larson. 

Given,  J. — I.  It  appears  from  the  evidence  before  us 
that  in  February,  1862,  Asa  C.  Call  contracted  in  writ- 
ing to  procure  for  Kossuth  county  patents  for  the 
swamp  lands  and  the  indemnity  scrip  to  which  the 
county  was  entitled,  for  which  service  he  was  to  have 
one-fourth  of  the  land  and  scrip  procured.  In  pursu- 
ance of  this  contract,  the  county  conveyed  the  land  in 
question  to  Call,  July  12,  1862 ;  and  on  September  12, 
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1862,  Call  conveyed  the  same  to  John  S.  Prescott,  under 
whom  defendants  claim.  The  deed  to  Prescott  was  not 
recorded  until  March  1,  1868.  On  June  19,  1862,  Kos- 
suth county  sold  its  right  to  swamp  lands,  and  to 
indemnity  scrip,  to  the  American  Emigrant  Company, 
and,  in  pursuance  of  that  contract,  executed  to  John 
Hooker  and  others,  in  trust  for  said  company,  a  deed 
dated  October  16,  1866,  conveying  the  lands  in  contro- 
versy, with  many  other  tracts.  The  trustees  afterwards 
conveyed  to  the  company ;  and  on  December  17,  1885, 
the  company  conveyed  to  the  plaintiffs.  On  March  24, 
1866,  Call  executed  a  conveyance  to  the  American  Emi- 
grant Company,  which  was  duly  acknowledged  and 
recorded.  The  construction  of  this  conveyance,  and  the 
effect  of  the  failure  to  record  the  deed  to  Prescott 
before  the  conveyance  was  executed,  are  the  controlling 
questions  in  the  case.     This  conveyance  is  as  follows : 

*' Agreement  made  and  concluded  this  twenty- 
fourth  day  of  March,  1866,  by  and  between  the  Ameri- 
can Emigrant  Company,  by  its  general  agent,  P.  C.  D. 
McKay,  of  the  one  part,  and  Asa  C.  Call,  of  the  county 
of  Kossuth,  of  the  other  part,  as  follows,  to-wit :  The 
American  Emigrant  Company  are  the  owners  of  three- 
fourths  of  the  swamp  and  overflowed  lands,  and  claim 
on  the  general  government  for  the  swamp  and  over- 
flowed lands,  and  cash  and  scrip  indemnity  for  the 
same,  of  the  county  of  Kossuth,  in  the  state  of  Iowa. 
The  said  Call  has  a  contract  with  the  said  county 
for  the  remaining  fourth  of  the  swamp  and  over- 
flowed lands,  and  cash  and  scrip  indemnity  for  the 
same,  of  the  county,  and  owes  the  county,  as  a  part 
of  the  consideration  therefor,  about  fourteen  hundred 
dollars.  The  company  have  purchased  all  of  said 
CalVs  interest^  and  agree  to  pay  him  therefor  the  fol- 
lowing prices,  on  the  terms  and  conditions  hereinafter 
specified.  The  company  agree  to  pay  him  at  the  rate 
of  thirty  cents  per  acre  for  all  lands  and  indemnity 
which  the  said  company  shall  finally  realize  out  of  the 
one-fourth  interest  claimed  by  Call,  one  thousand  dol- 
lars of  which  is  herewith  paid  to  said  Call  in  a  draft  on 
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the  treasurer  of  the  company,  payable  sixty  days  after 
sight,  the  receipt  of  which  is  hereby  acknowledged; 
fourteen  hundred  dollars  of  which  purchase  money  is 
to  be  by  the  company  reserved  out  of  and  from  the 
money  to  be  paid  said  Call,  to  enable  the  company,  in 
whole  or  in  part,  to  purchase  the  said  land  of  Kossuth 
county,  in  case  the  said  contract  between  Call  and  the 
county  should  be  violated  ;  and  the  balance,  if  any  there 
be,  after  taking  out  the  said  twenty-four  hundred  dol- 
lars of  the  purchase  money,  is  to  become  due  and 
payable  to  the  said  Call  as  soon  as  it  can  be  definitely 
ascertained  what  amount  of  lands  are  acquired  by  the 
company  out  of  CInZZ' 5  interest.  In  case  there  should 
be  a  delay  in  the  first  settlement  with  the  government 
or  any  parties,  it  is  agreed  that  the  excess  of  the  pur- 
chase money  over  and  above  the  said  twenty-four 
hundred  dollars  shall  be  paid  the  said  Call  at  the  end 
of  each  and  every  year  from  this  date,  from  time  to 
time,  as  the  titles  to  the  lands  are  acquired  by  the  com- 
pany. If  at  any  time  the  company  deem  it  necessary, 
the  said  Call  will,  upon  request,  make  and  execute  to 
said  company  any  further  or  different  conveyance  of  Jtis 
interest  in  said  lands,  with  or  without  lists,  and  will,  if 
requested,  release  to  the  county  or  the  company  all 
claims  to  any  interest  in  the  same  under  this  contract. 
This  contract  is  to  operate  as  a  conveyance  of  all 
remaining  interest  of  whatever  character  which  the 
said  Call  now  has  or  hereafter  may  acquire  in  any 
of  said  lands  or  claims  for  indemnity  (which  interest 
and  claim  has  been  duly  examined,  and  is  understood 
by  the  company),  by  virtue  of  his  contract  with  the 
county  before  alluded  to,  but  nothing  in  the  foregoing 
instrument  contained  shall  make  said  Call  personally 
liable  in  case  of  a  failure  of  title  to  any  of  said  lands. 
In  testimony  whereof  we  have  hereunto  affixed  our 
hands  this  twenty-fourth  day  of  March,  A.  D.  1866. 

** [Signed]  Asa  C.  Call. 

"  [  Duly  acknowledged.] " 

II.     Appellants  contend  that  by  this  instrument 
AsaC.  Call  conveyed  to  the  American  Emigrant  Company 
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his  one-fourth  interest  in  all  the  lands  he  had,  or 
was  to  get,  under  his  contract  with  Kossuth  county, 
while  appellees  contend  that  it  is  only  a  conveyance  of 
the  interest  which  he  then  had,  or  might  thereafter 
acquire,  and  that,  having  theretofore  conveyed  the  lands 
in  controversy  to  Prescott,  he  did  not  then  have  or 
convey  any  interest  therein  to  the  emigrant  company. 
Question  is  made  whether  the  conveyance  from  (Jail  to 
Prescott  was  prior  to  his  conveyance  to  the  emigrant 
company.  The  deed  is  dated  September  12,  1862,  and 
there  is  nothing  to  contradict  the  inference  that  arises 
that  it  was  executed  at  that  date.  We  are  satisfied  the 
conveyance  to  Prescott  was  prior  to  the  conveyance  to 
the  emigrant  company.  This  instrument  from  Call  to 
the  emigrant  company  was  the  subject  of  construction, 
with  respect  to  certain  questions  raised  by  demurrer  to 
the  petition,  in  the  case  of  Emigrant  Co,  v.  ClarTcy  62 
Iowa,  183,  wherein  the  plaintiff  asked  to  have  its  title 
quieted  to  certain  swamp  lands,  as  against  a  conveyance 
made  by  Call  after  he  executed  this  instrument  to  the 
emigrant  company.  The  questions  considered  were 
whether  the  instrument  was  a  conveyance  or  a  mere 
contract  for  a  conveyance,  and,  if  a  conveyance,  whether 
it  included  the  land  conveyed  by  Call  to  Clark.  It  will 
be  observed  that  in  that  case  the  question  was  as  to  a 
subsequent  conveyance  by  Call,  while  in  this  it  is  as  to 
a  prior  one.  There  is  no  such  ambiguity  in  this  instru- 
ment as  will  admit  of  the  consideration  of  parol  evi- 
dence in  explanation  of  it.  Read  in  the  light  of  the 
circumstances  under  which  the  parties  contracted,  their 
intent  and  meaning  is  ascertainable  from  the  writing. 

Appellants  rely  largely  upon  certain  expressions 
vdth  resx)ect  to  this  instrument  contained  in  the  last 
paragraph  of  the  opinion  in  Emigrant  Co.  v.  Clarky 
supra.  It  must  be  remembered  that  those  expressions 
are  with  reference  to  the  question  whether  the  convey- 
ance from  Call  to  the  company  included  the  land  there- 
after conveyed  by  him  to  Clark.  After  holding  that 
the  instrument  is  a  conveyance,  the  court,  in  considering 
whether  it  included  the  land  subsequently  conveyed  to 


N 


78  Callanan  v.  Merill.  [81  Iowa 

Clark,  says:  "It  is  evident,  however,  that  the  instru- 
ment in  question  refers  to  all  the  swamp  and  overflowed 
lands  of  Kossuth  county,  except  the  three-fourths 
already  claimed  by  the  plaintiff.  The  petition  alleges 
that  in  pursuance  of  said  contract  the  county  conveyed 
said  land  to  Call.  It  appears,  from  the  allegations  of 
the  petition,  therefore,  that  the  lands  in  controversy 
inured  to  Call  by  virtue  of  his  contract  with  the 
county ;  and  the  instrument  declares  that  it  is  to  operate 
as  a  conveyance  of  all  remaining  interests  which  Call 
now  has  or  may  hereafter  acquire,  by  virtue  of  his 
contract  with  the  county.  The  instrument  does,  in  our 
opinion,  under  the  allegations  of  the  petition,  embrace 
the  lands  in  controversy,  although  before  that  time  con- 
veyed to  Call."  In  determining  whether  the  convey- 
ance was  sufficiently  definite  in  its  description  of  the 
property,  it  is  further  said:  ''The  contract  embraces 
all  the  land  inuring  to  Call  under  his  contract  with  the 
county."  None  of  the  expressions  in  the  instrument 
relied  upon  as  limiting  it  to  the  interest  that  Call  then 
had  or  might  thereafter  acquire  are  referred  to  in  this 
opinion,  nor  was  it  necessary  ;  for  that  question  was  not 
before  the  court  as  to  a  previous  conveyance.  Emi^ 
grant  Co.  v,  Call^  22  Fed.  Rep.  765,  is  also  relied  upon. 
In  that  case,  the  question  was  whether  the  indexing  of 
the  record  of  the  conveyance  from  Call  to  the  American 
Emigrant  Company  was  such  as  to  give  notice  to  Sweet- 
ing, a  subsequent  purchaser  from  Call.  The  court  fol- 
lowed the  case  against  Clark  in  holding  the  instrument 
to  be  a  conveyance,  and  held  that  the  indexing  was 
sufficient  to  put  purchasers  upon  inquiry  ;  but  the  ques- 
tion now  under  consideration  was  not  before  that  court. 
III.  In  construing  this  conveyance,  we  are  to  con- 
sider the  circumstances  under  which  it  was  executed 
an^  received.  The  American  Emigrant  Company,  hav- 
ing purchased  the  three-fourths  interest  of  the  county 
in  its  swamp  lands  and  indemnity  scrip,  desired  to  pur- 
chase the  other  fourth.  Mr.  Call  had  become  owner  of 
that  fourth  under  his  contract  with  the  county,  and 
then  held  the  same,  except  as  he  had  been  divested  by 
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the  conveyance  to  Prescott.  The  conveyance  under 
consideration  shows  that  it  was  impracticable,  if  not 
impossible,  at  the  time  of  its  execution  to  describe  the 
lands  being  conveyed  in  the  usual  manner.  Being 
impracticable  to  identify  the  subject-matter  of  the  con- 
tract by  numbers  or  metes  or  bounds  in  the  usual  way, 
it  is  identified  by  reference  to  it  as  the  swamp  and  over- 
flowed lands,  and  indemnity  scrip,  of  Kossuth  county, 
of  which  the  emigrant  company  owns  three-fourths, 
and  for  the  remaining  fourth  of  which  Call  has  a  con- 
tract with  the  county.  The  second  paragraph  of  the 
instrument  points  out  the  subject  of  the  contract,  but 
does  not  declare  what  part  thereof,  or  interest  therein, 
has  been  purchased,  or  is  being  conveyed.  The  next 
paragraph  makes  clear  what  was  purchased:  "The 
company  have  purchased  all  of  said  Call's  interest,  and 
agree  to  pay  him  therefor."  The  last  paragraph  is 
equally  definite  as  to  what  was  conveyed:  '*This  con- 
tract is  to  operate  as  a  conveyance  of  all  remaining 
interests  of  whatever  character  which  the  said  Call  now 
has  or  hereafter  may  acquire  in  any  of  said  lands  or 
claims  for  indemnity."  This  language  is  in  direct  con- 
flict with  the  claim  that  Call  was  conveying  all  that  he 
ever  had  acquired  under  the  contract  with  the  county. 
It  is  not  so  expressed,  and  the  "conveyance  of  all 
remaining  interests"  precludes  the  idea  that  he  was 
conveying  more  than  he  then  had.  We  think  this 
instrument  is  plain  and  unambiguous,  and  shows  upon 
its  face  that  Call  was  to,  and  did,  convey  only  the  inter- 
est he  then  had,  or  might  thereafter  acquire,  under  his 
contract  with  the  county,  and  not  all  the  interest  that 
he  ever  had,  or  might  thereafter  acquire,  under  that 
contract. 

IV.  It  is  contended  that  the  emigrant  company 
purchased  from  Call  without  notice  of  the  deed  to 
Prescott.  That  the  company  had  no  notice  by  record 
is  evident,  for  that  deed  was  not  then  recorded.  Mr. 
Savery  testifies  that  none  of  the  agents  of  the  company 
had  actual  notice  or  knowledge  of  the  existence  of  that 
deed.    While  this  may  be  true  as  to  Savery,  we  are  not 
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satisfied  that  it  is  trae  as  to  the  other  agent  of  the  com- 
pany, Mr.  McKay,  who  was  equally  active  in  the  nego- 
tiations with  Call.  The  language  of  the  conveyance, 
and  all  the  circumstances,  tend  to  show  that  Call  did 
not  conceal  the  fact  of  that  conveyance.  There  is  no 
reason  apparent  why  he  should.  He  was  to  be  paid 
according  to  the  amount  of  land  the  company  got,  and 
to  have  withheld  these  few  acres  from  so  large  a  trans- 
action would  certainly  not  have  prevented  the  deal. 
The  language  of  the  conveyance  quoted  above  goes  far 
to  satisfy  us  that  the  emigrant  company  purchased  with 
knowledge  of  the  deed  to  Prescott. 

As  the  foregoing  conclusions  fully  dispose  of  the 
case,  it  is  unnecessary  that  we  notice  the  discussion 
further.    The  decree  of  the  district  court  is  affirmed. 


David  Bradley  &Co.,  Appellants,  v.  August  Bisohel 

et  al.y  Appellees. 

1.  Assignment  for  the  Benefit  of  Creditors:  pbopertt 
EXEMPT  FROM  EXECUTION,  A  provision  in  a  general  assignment 
for  the  benefit  of  creditors  reserving  to  the  assignor  property 
exempt  from  execution  will  not  render  the  assignment  invalid. 

2.  :  COPARTNEBSHIP  :  INDIVIDUAL  CBEDITOBS.  A  general  assign- 
ment by  a  copartnership  for  the  benefit  of  the  creditors  of  the  firm, 
without  provision  for  the  creditors  of  the  individual  partners,  is 
valid. 

a     :  FRAUDULENT  INTENTION  OF  ASSIGNOR.    The  belief  of  an 

insolvent  in  the  execution  of  a  general  assignment,  that  he  will 
thereby  be  absolved  from  all  further  obligation  to  his  creditors, 
wiU  not  affect  the  validity  of  the  deed  if  made  according  to  law, 

4.     :  EXECUTION  OF  TRUST.    Carelessness  or  dishonesty  in  the 

disposition  of  property  under  a  general  assignment  on  the  part  of 
those  intrusted  with  the  execution  of  the  trust  will  not  invalidate 
the  deed  of  assignment. 

Appeal  from  Cherokee  District  Court. — Hon.  C.  H. 

Lewis,  Judge. 

Monday,  October  13,  1890. 
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Action  by  attachment  upon  an  account  for  goods 
sold.  Intervenors  claimed  the  right  to  the  property 
attached,  and  their  claim  was  sustained  by  the  judg- 
ment of  the  district  court.  From  this  judgment 
plaintiffs  appeal. 

WrighU  Baldwin  &  Haldane^  for  appellants. 

'  W.  Wakefield^  for  appellees. 

Beck,  J. — I.  The  petition  was  filed  and  the  attach- 
ment was  issued  on  the  twenty-first  day  of  Janu- 
ary, 1888,  and  at  12:50  o'clock  p.  m.  the  property  in 
controversy  was  seized  under  the  attachment.  D.  M. 
Beams,  on  the  twenty-first  day  of  February,  1888, 
intervened  in  the  action  by  petition,  claiming  the  prop- 
erty, or  a  part  of  it,  under  a  chattel  mortgage  executed 
by  August  Bischel,  March  11,  1886,  to  secure  a  promis- 
sory note  of  same  date,  given  for  the  purchase  of  some 
of  the  goods  in  controversy.  It  was  acknowledged  on 
the  twentieth  day  of  January,  1888,  and  filed  for  record 
on  the  next  day,  at  one  o'  clock  p.  m.  McMillan  became 
a  partner  of  Bischel,  acquiring  an  interest  as  such  in 
the  goods.  Subsequently,  on  the  eleventh  day  of  Jan- 
uary, 1888,  the  firm,  being  knov/n  by  the  style  of 
A.  Bischel  &  Co.,  in  that  name  executed  to  James  P. 
Mallison,  assignee,  an  assignment  of  all  the  property 
of  the  firm  rfor  the  benefit  of  all  its  creditors.  Beams, 
claiming  under  his  mortgage,  and  Mallison,  claiming  as 
assignee,  intervened,  and  separately  set  up  and  urged 
their  rights  to  the  property  in  question.  No  contro- 
versy arises  in  this  appeal  between  the  intervenors  ;  the 
controversy  being  wholly  between  plaintiffs  and  the 
intervenors.  The  assignee,  Mallison,  seems  to  concede 
Beams'  claim  under  his  mortgage. 

It  will  be  observed  that  plaintiffs'  claim  to  the 
property  rests  upon  the  attachment  proceedings,  in 
which  it  was  seized,  while  Beams'  claim  rests  on  his 
mortgage,  and  Mallison' s  upon  the  assignment.  We 
need  not  consider  the  objection  made  by  plaintiffs  to  the 
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validity  of  Beams'  mortgage,  if  we  find  that  the  assign- 
ment to  Mallisoii  is  valid,  and  passes  to  him  the  right 
as  an  assignee  to  the  goods,  for  the  reason  that  the 
plaintiflf,  in  case  the  mortgage  should  be  held  invalid, 
would  have  no  right  to  the  property  which  passes  under 
the  assignment.  Nor  need  we  question  the  regularity 
of  plaintiffs'  attachment  proceedings,  assuming  that 
they  are  sufficient.  The  case  is  not  presented  with 
usual  clearness,  which  has  imposed  upon  us  much 
unnecessary  and  vexatious  labor.  But,  by  patient  con- 
sideration of  the  abstract,  we  believe  that  we  have  been 
enabled  to  determine  the  controlling  facts  in  the  case. 

II.  Plaintiffs  assail  the  assignment  to  Mallison, 
with  objections  directed  against  several  points  of  attack. 
1.  Assignment:    They  wiU  be  Considered  in  the  order  of  their 

5fc«dHo«]^*'  discussion  in  the  argument  of  plaintiffs' 
Swnf^^from  counsel.  The  assignment  is  in  the  following 
execuuon.       language : 

**Know  all  men  by  these  presents,  that  the 
firm  of  A.  Bischel  &  Co.,  of  Aurelia,  Iowa,  a  firm 
composed  of  August  Bischel  and  J.  W.  McMillan, 
and  doing  business  under  the  firm-name  and  style  of 
A.  Bischel  &  Co.,  hereby  assigns  and  conveys  unto 
James  P.  Mallison,  of  Aurelia,  Iowa,  all  of  the 
property  of  the  said  firm  not  exempt  from  execution, 
for  the  benefit  of  all  of  the  creditors  of  said  firm,  in  pro- 
portion to  the  amount  of  their  respective  claims  and 
demands.  This  conveyance  is  made  subject  to  any 
existing  mortgages  on  said  property  or  any  of  it.  Done 
this  eleventh  day  of  January,  A.  D.  1888." 

''A.  Bischel  &  Co." 

III.  It  is  first  objected  that  this  instrument  is  not  a 
general  assignment  of  all  the  property  of  the  assignor, 
for  the  reason  that  it  excepts  property  exempt  from  exe- 
cution, and  is  for  the  benefit  of  the  creditors  of  the  firm 
alone.  Property  "exempt  from  execution"  cannot  be 
taken  by  the  creditor,  and  may  be  held  by  the  debtor 
free  from  liability  for  his  debts.  If  such  property  be 
omitted  from  an  assignment  the  instrument  is  not  affected 
thereby  ;  for  it  conveys  all  property  which  is  subject  to 
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the  debts.  It  wonld  be  strange  indeed,  if  property  not 
subject  to  debts  must  be  conveyed  only  to  be  discharged 
therefrom.  The  exempt  property  need  not  be  conveyed 
by  the  assignment.  In  this  case,  as  the  description  was 
general,  covering  all  the  assignor's  property,  the  excep- 
tion of  exempt  property,  properly,  was  introduced  as  a 
description  of  the  property  intended  to  be  transferred. 
Perry  JQ.  Vezina^  63  Iowa,  27. 

IV.  It  is  next  insisted  that,  as  the  instrument 
declares  that  it  is  made  for  the  benefit  of  the  firm  cred- 
8, :  eopart-   ^tors,  it  is  uot  in  compliance  with  the  law. 

?fdSi^OT^it  The  assignment  was  of  firm  property,  which 
^"-  must  be  first  applied  to  firm  debts.      The 

provision  of  the  instrument  in  this  regard  is  simply  in 
harmony  with  the  law.  It,  after  the  firm  debts  are 
paid,  a  balance  should  remain,  the  law  will  provide 
proceedings  wherein  that  balance  may  be  paid  to  the 
creditors  of  the  copartners,  if  there  be  any.  Auley  v. 
Osterman,  65  Wis.  118 ;  26  N.  W.  Rep.  657,  and  26  N.  W. 
Rep.  568;  Blake  v.  Falkner^  18  Ind.  47;  JSx  parte 
Hopkins,  104  Ind.  157  ;  2N.  E.  Rep.  587. 

V.  The  plaintiffs,  in  one  of  their  pleadings,  allege 
that  the  assignment  was  made  to  hinder,  delay  and 
8.  fbaudulbht    defraud  creditors.     Counsel  for  the  jJain- 

MsfmS-?  ®'  tiflfs  insist  that  this  allegation  is  established 
by  the  evidence,  in  that  it  shows  that  the 
assignment  was  made  by  defendants  in  the  hope,  based 
upon  ignorance  of  the  law,  that  the  assignors  would  be 
relieved  of  their  debts,  so  far  as  they  should  remain 
unpaid  after  the  assignment  proceedings  were  closed, 
and  that  they  would  derive  other  benefits  therefrom. 
The  purposes  and  intentions  of  the  assignors  cannot 
defeat  a  valid  assignment  for  the  benefit  of  creditors. 
The  assignment  executed  by  the  debtor  puts  the  prop- 
erty assigned  in  the  custody  of  the  law,  the  proceeds 
thereof  to  be  paid  to  the  creditors  of  the  assignor.  The 
interest  and  rights  of  the  creditors  cannot  be  affected 
prejudicially,  or  defeated,  by  the  fraudulent  purpose 
of  the  assignor 
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YI.    It  is  al8Q  insisted  that  the  evidence  warrants 
tlie  conclusion  that  the  debtor  intended  or  desired  that 
4.  emcutioh  of  *^®  property,  after  the  assignment,  was  not 
trust.  managed  carefully,   honestly,  and  for  the 

best  interest  of  the  creditors.  Assuming  that  the 
creditors  were  thus  attempting  to  defraud  and  cheat 
themselves,  it  is  not  a  matter  of  which  they  can  com- 
plain. But,  assuming  that  counsel  intend  to  charge 
that  a  part  of  the  creditors  were  so  acting,  the  others 
had  their  ready  remedy  by  applying  to  the  proper  court 
for  a  correction  of  such  things,  which  would  have  been 
speedily  ordered.  These  considerations  lead  to  the 
satisfactory  conclusion  that  the  judgment  of  the 
district  court  ought  to  be  affirmed. 


81      84 

JLJl     Conrad  Lioh,  Jr.,  Appellant,  v.  Conrad  Lien,  Sr., 
117  578  et  al.y  Aijpellees. 

Beal  Estate :  gift  :  bpbcifio  performakcb.  The  defendant,  a  man 
advanced  in  years,  being  the  owner  of  two  hundred  and  twenty 
acres  of  land,  and  having  three  sons  and  a  daughter,  wrote  two  of 
the  former,  who  resided  in  a  distant  state,  that  if  they  would 
return  home  he  would  defray  a  part  of  their  traveling  expenses, 
divide  his  land,  with  the  exception  of  five  or  six  acres  reserved 
for  his  own  use,  into  equal  parts,  apportion  the  same  by  each  of 
the  children  drawing  cuts  for  his  share,  and  then  he  would  ask  no 
more  than  the  fourth  part  of  what  they  could  raise.  The  absent 
sons  returned  home,  and,  after  a  residence  of  some  months  with 
their  parents,  the  plaintiff  took  up  his  residence  in  a  log-house  on 
a  part  of  the  farm  that  was  marked  off  and  designated  as  for  him, 
and  continued  to  occupy  and  farm  the  same  for  about  twelve 
years,  when  he  made  a  sale  of  all  his  personal  property,  removed 
to  another  state,  entered  one  hundred  and  sixty  acres  of  land,  and 
remained  there  a  year  or  two,  until  he  had  proved  up  the  same  as  a 
homestead.  During  plaintiff 's  absence  his  father  rented  the  land 
that  had  been  occupied  by  him  to  another,  but  upon  plaintiff's 
return  he  again  took  x>o6session.  Held,  that  the  evidence  was 
insufficient  to  establish  an  agreement  on  the  part  of  defendant  to 
convey  to  plaintiff  as  a  gift  the  land  occupied  by  him. 

Appeal  from    Des    Moines    District    Court. — Hon. 

Charles  H.  Phelps,  Judge. 

Monday,  October  13,  1890. 
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The  defendant  holds  the  legal  title  to  a  farm  in  Des 
Moines  county,  consisting  of  two  hundred  and  twenty 
acres.  The  plaintiff,  who  is  the  son  of  the  defendant, 
has  been  in  the  possession  of  part  of  the  farm  for  a 
number  of  years.  The  defendant  commenced  an  action 
of  forcible  detainer  against  the  son  to  obtain  possession 
of  the  land.  The  plaintiff  commenced  this  action  in 
equity,  claiming  that  in  November,  1868,  the  parties 
made  a  verbal  contract  by  which  the  plaintiff  purchased 
the  land  of  defendant ;  that  possession  was  taken  under 
the  contract,  and  the  land  improved  by  the  plaintiff.  A 
specific  performance  of  the  alleged  verbal  contract  was 
demanded.  The  action  for  the  possession  was  enjoined. 
Issue  was  taken  upon  the  petition  for  specific  perform- 
ance. A  trial  was  had  upon  the  merits,  and  a  decree 
w^as  entered  dissolving  the  injunction,  and  dismissing 
the  petition.     The  plaintiff  appeals. 

T,  J.  Trulock  and  A.  H.  Stutsman^  for  appellant. 

Seerley  &  Clark  and  Theo.  Guelich^  for  appellee. 

RoTHROCK,  C.  J. — I.  A  question  is  made  by  coun- 
sel for  appellee  as  to  the  right  of  the  plaintiff  to  main- 
tain the  action.  It  is  urged  that  he  should  have  set  up 
his  claim  to  the  land  in  an  answer  to  the  action  of  forci- 
ble detainer,  and  that  the  justice  of  the  peace,  before 
whom  the  proceeding  was  pending,  would  have  certified 
the  case  to  the  district  court  as  involving  the  title  to 
real  estate,  and  that  all  of  the  rights  of  the  parties 
could  have  been  determined  in  that  action.  The  con- 
clusion we  have  reached  upon  the  merits  of  the  case 
renders  it  unnecessary  to  determine  that  question,  and 
it  is  for  the  interest  of  the  parties  that  the  controversy 
between  them  be  determined  without  further  litigation. 

II.  The  farm  has  been  owned  by  the  defendant  for 
many  years,  and  we  infer  from  the  evidence  that  it  is 
quite  valuable.  He  had  three  sons  and  one  daughter. 
Before  the  arrangement  was  made  which  plaintiflf 
claims  was  a  purchase  of  part  of  the  farm  by  him  of  his 
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YI.    It  is  al8Q  insisted  that  the  evidence  warrants 
the  conclusion  that  the  debtor  intended  or  desired  that 
4.  BxEcuTioH  of  *^®  property,  after  the  assignment,  was  not 
^"i8t.  managed  carefully,   honestly,  and  for  the 

best  interest  of  the  creditors.  Assuming  that  the 
creditors  were  thus  attempting  to  defraud  and  cheat 
themselves,  it  is  not  a  matter  of  which  they  can  com- 
plain. But,  assuming  that  counsel  intend  to  charge 
that  a  part  of  the  creditors  were  so  acting,  the  others 
had  their  ready  remedy  by  applying  to  the  proper  court 
for  a  correction  of  such  things,  which  would  have  been 
speedily  ordered.  These  considerations  lead  to  the 
satisfactory  conclusion  that  the  judgment  of  the 
district  court  ought  to  be  affirmed. 


_     Conrad  Lioh,  Jr.,  Appellant,  v.  Conrad  Lien,  Sr., 
117  5%  et  aL^  Appellees. 

Heal  Estate :  gift  :  bpbcifio  performakcb.  The  defendant,  a  man 
advanced  in  years,  being  the  owner  of  two  hundred  and  twenty 
acres  of  land,  and  having  three  sons  and  a  daughter,  wrote  two  of 
the  former,  who  resided  in  a  distant  state,  that  if  they  would 
return  home  he  would  defray  a  part  of  their  traveling  expenses, 
divide  his  land,  with  the  exception  of  five  or  six  acres  reserved 
for  his  own  use,  into  equal  parts,  apportion  the  same  by  each  of 
the  children  drawing  cuts  for  his  share,  and  then  he  would  ask  no 
more  than  the  fourth  part  of  what  they  could  raise.  The  absent 
sons  returned  home,  and,  after  a  residence  of  some  months  with 
their  parents,  the  plaintiff  took  up  his  residence  in  a  log-house  on 
a  part  of  the  farm  that  was  marked  off  and  designated  as  for  him, 
and  continued  to  occupy  and  farm  the  same  for  about  twelve 
years,  when  he  made  a  sale  of  all  his  personal  property,  removed 
to  another  state,  entered  one  hundred  and  sixty  acres  of  land,  and 
remained  there  a  year  or  two,  until  he  had  proved  up  the  same  as  a 
homestead.  During  plaintiff 's  absence  his  father  rented  the  land 
that  had  been  occupied  by  him  to  another,  but  upon  plaintiff 's 
return  he  again  took  possession.  Held,  that  the  evidence  was 
insufficient  to  establish  an  agreement  on  the  part  of  defendant  to 
convey  to  plaintiff  as  a  gift  the  land  occupied  by  him. 

Appeal  from    Des    Moines    District    Court — Hon, 

Charles  H,  Phelps,  Judge. 

Monday,  October  13,  1890. 
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The  defendant  holds  the  legal  title  to  a  farm  in  Des 
Moines  county,  consisting  of  two  hundred  and  twenty 
acres.  The  plaintiflf,  who  is  the  son  of  the  defendant, 
has  been  in  the  possession  of  part  of  the  farm  for  a 
number  of  years.  The  defendant  commenced  an  action 
of  forcible  detainer  against  the  son  to  obtain  possession 
of  the  land.  The  plaintiff  commenced  this  action  in 
equity,  claiming  that  in  November,  1868,  the  parties 
made  a  verbal  contract  by  which  the  plaintiff  purchased 
the  land  of  defendant ;  that  possession  was  taken  under 
the  contract,  and  the  land  improved  by  the  plaintiff.  A 
specific  performance  of  the  alleged  verbal  contract  was 
demanded.  The  action  for  the  possession  was  enjoined. 
Issue  was  taken  upon  the  petition  for  specific  perform- 
ance. A  trial  was  had  upon  the  merits,  and  a  decree 
was  entered  dissolving  the  injunction,  and  dismissing 
the  petition.     The  plaintiif  appeals. 

T,  J.  TrulocJc  and  A.  H.  Stutsman^  for  appellant. 

Seerley  &  Clark  and  Theo.  Guelich^  for  appellee. 

RoTHBOCK,  C.  J. — I.  A  question  is  made  by  coun- 
sel for  appellee  as  to  the  right  of  the  plaintiff  to  main- 
tain the  action.  It  is  urged  that  he  should  have  set  up 
his  claim  to  the  land  in  an  answer  to  the  action  of  forci- 
ble detainer,  and  that  the  justice  of  the  peace,  before 
whom  the  proceeding  was  pending,  would  have  certified 
the  case  to  the  district  court  as  involving  the  title  to 
real  estate,  and  that  all  of  the  rights  of  the  parties 
could  have  been  determined  in  that  action.  The  con- 
clusion we  have  reached  upon  the  merits  of  the  case 
renders  it  unnecessary  to  determine  that  question,  and 
it  is  for  the  interest  of  the  parties  that  the  controversy 
between  them  be  determined  without  further  litigation. 

II.  The  farm  has  been  owned  by  the  defendant  for 
many  years,  and  we  infer  from  the  evidence  that  it  is 
quite  valuable.  He  had  three  sons  and  one  daughter. 
Before  the  arrangement  was  made  which  plaintiff 
claims  was  a  purchase  of  part  of  the  farm  by  him  of  his 
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father,  the  plaintiff  and  his  brother  William  had  removed 
to  the  state  of  California.  The  plaintiff  was  then  mar- 
ried. The  daughter  was  also  married,  and  resided  in 
the  city  of  Burlington.  The  other  son,  ifamed  Henry, 
was  unmarried,  and  lived  at  home  on  the  farm  with  his 
parents.  The  father  and  mother  desired  that  William 
and  the  plaintiff  should  return  from  California,  and 
wrote  letters  to  them  to  that  effect.  On  the  tenth  day 
of  June,  1867,  the  defendant  wrote  a  letter  to  the  plain- 
tiff which  was  as  follows : 

.  [^Dear  Children  [  Conrad  and  Mary  Lich  ] : — We 
received  your  welcome  letter  the  eighth  of  June,  and 
have  seen  ont  of  it  that  you  are  well.  You  write  in 
your  letter  that  you  don't  know  whether  you  will  get 
anything  if  you  come  back  or  not.  Now,  I  will  tell  you 
boys  what  I  am  willing  to  do  with  you  all.  I  am  will- 
ing to  defray  some  of  your  expenses  for  your  coming 
back,  and  then  I  will  divide  my  land  in  equal  pieces, 
and  then  you  may  draw  cuts,  each  of  you,  and  then  I 
don't  ask  no  more  than  the  fourth  part  of  what  you 
raise,  with  the  exception  of  about  live  or  six  acres, 
which  I  reserve  for  me.  You  boys  can  have  it  all.  I 
can't  work  much  more,  and  your  mother  neither.  You 
write  me  in  your  letter  you  are  doing  pretty  well  there, 
and  I  wouldn't  force  you  to  come  back  if  you  think  that 
you  are  doing  better  there  than  you  could  here.  We 
like  very  much  to  have  you  here,  and  every  one  of  you 
is  welcome.  You  come,  and  your  wife,  and  your 
brother  William,  and  believe  us  that  your  wife  will  be 
as  well  respected  as  any  of  our  other  children.  If  you 
shouldn't  want  to  come  back,  let  me  know  it  at  once, 
and  say  yes  or  no,  so  I  know  what  I  have  to  do.  We 
had  a  very  cold  and  wet  spring.  It  delayed  us  very 
much,  so  that  I  only  could  plant  twenty  acres  of  com  in 
May  month.  The  rest  I  had  to  plant  in  June.  I  have  a 
hired  hand,  and  have  to  pay  him  twenty-six  dollars  a 
month. 

**  [  Signed  in  German]  Conbad  Lioh." 

The  plaintiff  and  his  brother  William  returned  from 
California  in  the  fall  of  1868,  and  remained  during  the 
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winter  with  their  father  and  mother.  In  the  spring  of 
1869,  the  plaintiff  took  up  his  residence  in  a  log-house 
on  the  farm,  and  farmed  the  part  of  the  land  now  in 
dispute  up  to  the  present  time,  with  the  exception  of  an 
absence  in  California  for  a  time. 

It  is  claimed  that  by  a  proper  construction  of  the 
above  letter,  and  the  acts  of  the  parties,  the  plaintiff 
became  the  equitable  owner  of  the  land  which  he  now 
claims.  On  the  other  hand,  it  is  claimed  by  the  defend- 
ant that  the  occupancy  of  the  land  by  plaintiff  has  been 
that  of  a  mere  tenant.  It  is  true,  as  claimed  by  the 
plaintiff,  that  a  certain  part  of  the  farm  was  marked  off 
and  designated  as  for  him,  but  the  evidence  is  far  from 
convincing  the  mind  that  the  defendant  intended  thdt 
the  occupancy  by  plaintiff  should  be  that  of  an  owner. 
In  the  light  of  all  the  evidence,  the  offer  in  the  letter  to 
divide  the  land  in  equal  parts,  and  to  draw  cuts,  and 
that  the  boys  were  to  have  it  all,  is  as  consistent  with 
the  claim  of  the  defendant  that  he  intended  to  give  his 
sons  permanent  homes  on  the  land  as  tenants  at  a  low 
rent,  as  that  he  intended  to  make  a  final  disposition  of 
his  farm.  It  is  claimed  by  plaintiff  that  he  put  valua- 
ble improvements  on  the  land  in  the  belief  that  he  was 
the  owner,  and  that  defendant  knew  this,  and  ought  not 
now  be  allowed  to  take  advantage  of  the  labor  and  out- 
lay of  the  plaintiff  for  nearly  his  whole  life.  There  is 
much  conflict  in  the  evidence  as  to  the  value  and  nature 
of  the  improvements.  There  is  good  reason  for  holding 
that  a  greater  part  of  the  money  paid  out  for  improve- 
ments was  paid  by  the  defendant.  There  is  one  most 
important  circumstance  which  to  our  minds  is  inconsist- 
ent with  the  claim  made  by  the  plaintiff.  It  is  this : 
In  the  year  1881,  he  made  a  sale  and  sold  out  everything 
he  had  in  the  way  of  personal  property,  including  some 
sheds  he  had  put  upon  the  land,  sold  his  stock  and 
farming  implements,  and  his  household  and  kitchen 
furniture,  and  removed  to  California,  and  remained  a 
year  or  two,  and  entered  one  hundred  and  sixty  acres 
of  land,  and  proved  it  up,  as  a  homestead.  While  he 
was  gone  the  defendant  rented  the  land  to  others.    It  is 
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true  the  plaintiff  claims  that  the  leasing  to  others  by  his 
father  was  for  him,  but  we  think  this  claim  cannot  be 
maintained.  When  the  plaintiff  came  back  again  he 
went  on  the  land.  His  father  refused  to  rent  to  anyone 
when  the  plaintiff  wanted  to  return  to  it,  and  make  his 
home  there.  It  is  to  be  remembered  that  the  alleged 
parol  contract  is  within  the  statute  of  frauds,  and  the 
burden  is  on  the  plaintiff  to  take  it  out  of  the  operation 
of  the  statute  by  showing  that  it  is  within  the  exception 
of  part  performance.  When  this  is  sought  to  be  estab- 
lished, it  has  long  been  held  that  the  proof  must  be 
clear  and  unequivocal.  In  Williamson  «.  Williamsons 
4  Iowa,  279,  it  is  said :  ^^If  a  party  would  take  a  case 
out  of  the  statute  of  frauds,  upon  the  ground  of  a  part 
performance,  it  is  indispensable  that  the  parol  contract, 
agreement  or  gift  should  be  established  by  clear,  une- 
quivocal and  definite  testimony,  and  the  acts  claimed 
to  be  done  thereunder  should  be  equally  clear  and  defi- 
nite, and  referable  exclusively  to  the  said  contract  or 
gift." 

The  decree  of  the  district  court  will  be  affirmed. 


The  State  of  Iowa,  Appellee,  v.  Coenelius  O'Brien 

Jr.,  Appellant. 


1. 


2. 


Murder:  bvipencb  :  declarations  of  witness  deceased.  Proof 
of  the  declarations  of  a  witness,  since  deceased,  upon  the  trial  of 
one  on  preliminary  information  for  assault  and  battery,  may  be 
made  in  a  subsequent  trial  of  the  same  defendant  on  a  charge  of 
murder,  based  upon  the  same  act,  by  a  witness  who  was  present 
at  the  former  trial,  and  heard  the  testimony  of  such  deceased  wit* 
ness,  and  remembers,  and  can  repeat,  the  substance  of  the  whole  of 
his  testimony,  though  he  cannot  remember  the  exact  language 
used  by  the  deceased,  nor  state  the  facts  in  the  order  in  which  they 
were  testified  to. 


: :  ANTE-MORTEM  STATEMENT.  An  ante-mortem  state- 
ment by  the  victim  of  an  assault  resulting  in  death,  made  at  a 
time  when  he  believes  that  his  death  is  near  at  hand,  and  giving 
the  factj  as  he  claims  them  to  be,  is  competent  evidence  cgainst 
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one  accused  of  making  such  assault ;  and  its  admission  in  evi- 
dence will  not  be  deemed  erroneous  by  reason  of  a  8inp:le  incompe- 
tent statement  therein,  wliich  might  have  been  excluded  upon  the 
objection  of  the  defendant. 

8.      :    DBCEDBNT'S    POSSBSSION    OF    DISEASE  OF    FATAL    NATURE  : 

DEFENSE.  The  fact  that  the  victim  of  an  assault,  resulting  in 
death,  was  afflicted  with  a  disease  of  a  fatal  nature,  will  not 
justify  the  wrongful  act  of  his  assailant,  nor  constitute  a  legal 
defense  to  the  crime  committed,  whether  the  latter  had  knowl- 
edge of  decedent's  physical  condition  at  the  cime  of  the  assault  or 
not. 

4.     :   VERDICT :   SUFFICIENCY  OF  EVIDENCE.    The  evidence  in 

this  case  reviewed  by  the  court,  and  held  to  sustain  a  verdict 
against  the  defendant  for  manslaughter. 

Appeal  from  Mitchell  District  Court — Hon.  G.  W. 

BuDDiCK,  Jadge. 

Monday,  October  13,  1890. 

The  defendant  was  indicted  for  the  crime  of  murder, 
and  upon  a  trial  was  found  guilty  of  manslaughter.  He 
was  adjudged  to  be  imprisoned  for  two  years  at  hard 
labor  in  the  penitentiary  at  Anamosa,  and  to  pay  the 
costs,  and  from  that  judgment  he  appeals. 

W.  L.  JEafon  and  J.  M.  Moody ^  for  appellant. 

John  Y.  Sione^  Attorney  General,  and  TJios.  A. 
Cheshire^  for  the  State. 

Robinson,  J. — The  state  claims,  and  the  evidence 
tends  to  show,  that  the  material  facts  of  this  case  are 
substantially  as  follows :  Prior  to  the  fifteenth  day  of 
July,  1888,  the  defendant  entertained  ill  will  towards 
one  Henry  Stocam,  on  the  alleged  ground  that  the 
latter  had  accused  him  of  throwing  cream  cans  into  the 
well  of  a  Mr.  Lida.  He  threatened  Stocum  with  physi- 
cal violence,  to  different  persons,  and  seemed  to  be 
seeking  an  encounter  with  him.  Both  were  boys  about 
seventeen  years  of  age,  and  of  about  the  same  size  and 
weight,  but  Stocum  had  been  affected  for  some  time  by 
a  heart   trouble,    and    was   not   strong.     During  the 
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evening  of  the  day  named,  defendant,  accompanied  by 
Warren  and  Willie  Mnrphy,  met  Stocum  in  the  high- 
way, and  assaulted  him,  knocking  him  down,  holding 
and  choking  him  after  he  was  down,  and  kicking  him 
himself,  or  causing  him  to  be  kicked  by  Warren 
Murphy.  After  Stocum  was  released,  he  was  chased 
for  a  considerable  distance.  Stocum  was  much  excited 
by  the  encounter,  and  lost  health  and  strength  rapidly 
from  that  time  until  the  twenty-eighth  day  of  July, 
1888,  when  he  died  from  the  effects  of  the  injuries 
caused  by  defendant. 

It  is  admitted  by  defendant  that  he  encountered 
Stocum  at  the  time  and  place  claimed  by  the  state,  and 
that  he  then  struck  him ;  but  he  claims  that  no  one  was 
present  but  himself  and  Stocum,  and  that  all  he  did  was 
done  in  self-defense.  He  denies  that  the  death  of 
Stocum  was  the  result  of  injuries  received  in  that 
encounter,  and  claims  that  it  was  due  to  causes  for 
which  he  was  not  responsible. 

I.  After  the  encounter  described  took  place,  defend- 
ant was  arrested  and  tried  on  preliminary  information, 

which  charged  him  with  the  crime  of  assault 
^'  evYdenS:  and  battery  committed  upon  Stocum  at  the 
ofwitaMs'^''^  time  and  place  stated.  On  that  hearing 
deoeued.  stocum  testified  in  regard  to  the  matter, 
giving  his  version  of  what  occurred ;  and  on  the  trial  in 
the  district  court  several  witnesses  were  examined  on 
the  part  of  the  state  as  to  the  testimony  so  given  by 
Stocum.  Appellant  insists  that  such  evidence  was 
improperly  admitted,  for  the  reason  that  it  does  not 
appear  that  any  of  the  witnesses  remembered  or  testified 
to  all  the  evidence  given  by  Stocum.  It  is  well  settled 
that  a  person,  who  heard  and  recollects  the  testimony  of 
a  person  deceased,  may  testify  in  regard  to  it,  and  it  is 
not  necessary  in  such  a  case  for  the  witness  to  remember 
and  repeat  all  of  what  was  said  in  the  language  used  by 
the  deceased.  It  is  sufficient  for  him  to  repeat  the 
substance  of  all  the  testimony  of  the  deceased.  Small 
t.  Chicago^  B.  L  &  P.  By,  Co.^  65  Iowa,  682;  Fell  v. 
Burlington,    Q.  B.  <fe  N.    By.    Co.,    43   Iowa,    177; 
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Harrison  %.  Charlton^  42  Iowa,  673;  RHereau  v. 
St.  Ament^  3  Q-.  Greene,  118.  And  the  same  rule 
is  applicable  in  criminal  cases.  State  v.  Fitzgerald^ 
63  Iowa,  268. 

The  witnesses  in  question  repeated  the  substance  of 
Stocum's  testimony.     Some  were  unable  to  give  the 
order  in  which  the  statements  were  made,  but  we  do 
not  think  that  was  a  fatal  objection.     One  witness  tes- 
tified that  he  did  not  remember  the  questions  asked 
Stocum  on  cross-examination,  nor  any  of  them,  and  he 
did  not  know  that  he  remembered  any  of  the  testimony 
he  gave  on  cross-examination.    He  had  stated  that  his 
recollection  was  good  enough  to  give  the  substance  of 
Stocum's  testimony,  and  if  he  meant  by  his  answers, 
with  respect  to  the  cross-examination,  that  he  did  not 
recollect  what  part  of  the  testimony  was  given  on  the 
direct,  and  what  part  on  the  cross-examination,  we  do 
not  think  he  showed  that  his  testimony  was  not  com- 
petent.   The  material  question  was,  what  did  Stocum 
say,  not    in  what  order  did  he  say  it  ?     If  he  meant 
that  he  did  not  recollect  what  Stocum  said  on  cross- 
examination,  his  testimony  was  not  competent,  and,  on 
application,  should  have  been  excluded.     Harrison  v. 
Charlton^  42  Iowa,  573.    But  his  answers  now  under 
consideration  were  given  at  the  close  of  his  examina- 
tion, and  it  does  not  appear  that  any  effort  was  then 
made  to  exclude  his  testimony. 

11.  A  short  time  before  his  death,  Stocum  made  a 
statement  in  regard  to  the  assault  of  defendant,  giving 
& — :  — :       the  facts,  as  he  claimed  them  to  be.   Appel- 

■tatement.  laut  objected  to  proof  of  what  he  said.  We 
think  it  was  competent.  It  clearly  appears  that,  at 
the  time  he  made  the  declaration,  he  believed  that  he 
should  not  recover,  and  that  his  death  was  near.  He 
was  despondent,  and  sent  for  a  priest  to  prepare  him 
for  death.  Most  of  what  he  said  was  a  narration  of 
facts,  but  he  also  said  that  ''everybody  would  know 
that  Corny  O'Brien  and  Warren  Murphy  were  the 
cause  of  his  death."    It  may  be  admitted  that  the 

statement  was  incompetent,  and   should    have    been 
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excluded  on  objection ;  but  the  question  did  not  indi- 
cate the  character  of  the  answer  which  was  made,  and 
no  objection  was  offered  to  the  answer  as  given,  and 
defendant  cannot  now  be  heard  to  complain  of  it. 

III.  'It  is  suggested  that  the  verdict  is  not  sup- 
ported by  the  evidence,  and  that  it  is  not  shown  that 
8 — -:  deoed-     the  death  of  Stocum  resulted  from  injuries 
Bion  of  disease  inflicted  by  the  defendant.     The   evidence 
defense.  shows  that  decedeut  had  not  been  in  good 

health  for  several  months.  About  three  weeks  before 
the  assault  in  question,  he  consulted  a  physician,  who 
found  his  heart  in  a  diseased  condition,  and  treated 
him  for  heart  difficulty.  He  improved  steadily  under 
that  treatment  until  the  assault  was  made.  If  his  tes- 
timony at  the  preliminary  examination  and  his  dying 
declaration  were  correct,  he  was  choked  and  kicked 
and  otherwise  grossly  maltreated  by  defendant.  It  is 
certain  that  he  was  greatly  excited  by  the  encounter. 
Immediately  after  it  occurred  he  applied  at  a  house  in 
the  vicinity  for  shelter,  stating  that  he  was  afraid  to  go 
home  on  account  of  defendant  and  the  Murphy  boys. 
A  witness  says  of  his  appearance  at  that  time:  "He 
acted  just  scared  to  death.  His  face  was  as  pale  as 
death  ;  his  lips  were  swollen.  His  hat  was  torn  and  had 
mud  on  both  sides."  His  health  failed  rapidly  from 
that  time.  A  witness  who  saw  him  the  day  after  the 
assault  describes  his  appearance  and  condition  as  fol- 
lows: ''I  discovered  he  was  in  pretty  bad  shape; 
he  was  pale,  haggard  ;  almost  impossible  for  him  to 
breathe.  I  thought  he  would  reel  right  over  on  the 
stoop  there.  His  shoulder  blades  worked  like  a  bellows. 
His  voice  was  weak.  His  lips,  dark  blue."  The  medical 
testimony  shows  that  his  condition  and  failing  health 
after  the  assault,  and  his  death,  were  natural  and  prob- 
able results  of  his  physical  condition  on  the  night  of 
July  15,  and  of  great  excitement  and  physical  exertion. 
r^It  was  the  province  of  the  jury  to  determine  whether 
^♦teVrong  of  defendant  caused  or  contributed  to  deced- 
ent's death.  The  fact  that  he  was  afflicted 
^'sllffliilnSr'^of    with  a  disease  which  might  have  proved 

eyidenoe. 
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fatal  would  not  justify  the  wrongful  acts  of 
defendant,  nor  constitute  a  defense  in  law.  State  v. 
Smiihj  73  Iowa,  82.  Nor  would  ignorance  on  the  part 
of  defendant  of  the  diseased  physical  condition  of 
Stocum  excuse  his  acts.  State  v.  Castello,  62  Iowa,  404. 
We  think  the  evidence  suflScient  to  sustain  the  verdict, 
and  find  no  error  prejudicial  to  defendant  of  which  he 
can  complain.     The  judgment  of  the  district  court  is 

AFFIRMED,  y 


TnB  State  of  Iowa,  Appellee,    v.  James  O'Brien       jji  ^ 

et  aL.  Appellants.  si^~^ 

1.  Burglary:  evidencib.  The  defendants,  three  in  number,  were 
jointly  indicted  for  burglar j  of  goods  in  a  storeroom.  The  person 
in  charge  of  the  store  testified  that  the  door  of  the  store  was  shut 
and  latched,  and  that  defendants  entered  by  raising  the  latch ; 
while  the  defendants  all  testified  that  the  door  was  open  when 
they  entered.  Held,  that  the  finding  of  the  jury  against  th^ 
defendants  cannot  be  said  to  be  without  justification. 

2.     :  UFTING  A  LATCH  IS  A  **  BRBAKmo.**    Lifting  the  latch  o€ 

a  door  to  a  building,  and  entering  therein,  is  a  "  breaking "  into 
such  building  within  the  meading  of  the  statute  against  burglarya 

8.     :  OWNEBSHIP  OF  PBsmsBS.    An  indictment  which  charge 

one  with  burglariously  breaking  and  entering  **  a  certain  store  ot 
one  W.  W.  Doolittle,"  sufficiently  alleges  the  ownership  of  said 
premises. 

4.     :  TESTIMONY  OP  ACCUSED :  CROSS-EXAMINATION.    A  defend' 

ant,  on  trial  for  the  crime  of  burglary,  who  has  testified  on  direot 
examination  to  having  seen  a  stranger  come  out  of  the  premises 
entered  as  he  went  in,  may  be  required  on  cross-examination  to 
state  who  remained  on  the  premises  in  question.       / 

6.     :  : .    A*  person  on  trial  for  a  criminal  offenio, 

who  testifies  in  his  own  behalf,  may,  for  the  purposes  of  impeach* 
ment,  be  questioned  on  cross-examination  as  to  former  convio- 
tions  for  offenses  previously  committed  by  him. 

Appeal  from  Marshall  District  Court. — Hon.    S,  IL 

Weaver,  Judge. 


Tuesday,  Octobeb  14,  ISQft 
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The  defendants,  James  O'Brien,  James  Morgan  and 
John  Shay,  were  indicted  and  convicted  of  burglary, 
and  now  appeal  to  this  court. 

J.  L.  Carney^  for  appellants. 

John  F.  Stone^  Attorney  General,  and  TF.  W. 
Miller^  County  Attorney,  for  the  State. 

Beok,  J. — The  indictment  is  under  Code,  section 
8894,  and  is  in  the  following  language:  ^'The  said 
James  O'Brien,  James  Morgan  and  John  Shay,  on  the 
nineteenth  day  of  November,  A.  D.  1889,  in  the  county 
aforesaid,  did  unlawfully,  feloniously  and  burglariously 
break  and  enter  a  certain  store  of  one  W.  W.  Doolittle, 
in  which  goods,  wares  and  merchandise  of  said  W.  W. 
Doolittle  were  kept  for  sale,  use  and  deposit  by  the  said 
W.  W.  Doolittle,  with  a  felonious  intent  on  the  part  of 
said  James  O'Brien,  James  Morgan  and  John  Shay 
then  and  there  feloniously  to  take,  steal  and  carry 
away  the  said  goods,  wares  and  merchandise  of  said 
W.  W.  Doolittle,  then  and  there  to  commit  a  public 
oflfense,  to-wit,  larceny,  contrary  to  and  in  violation  of 
law." 

I.  The  evidence  shows  that  defendants  entered  a 
store  owned  by  W.  W.  Doolittle,  which  was  in  charge 
1.  Burglary:      ^'  ^-  ^'  I^ooHttle.     O'Brien  entered  a  few 

evidence/  miuutes  after  the  others  went  in.  The 
person  in  charge  of  the  store  testifies  that  the  door  of 
the  store  was  shut  and  latched,  and  that  the  defendants 
entered  by  raising  the  latch.  Defendants  all  testify 
that  the  door  was  open  when  they  entered.  We  cannot 
say  that  the  jury  were  not  justified  in  basing  their  find- 
ing on  the  evidence  of  the  person  in  charge  of  the  store, 
rather  than  upon  the  evidence  of  the  defendants.  It  is 
not  surprising  that  the  jury  would  give  more  weight  to 
his  evidence  than  to  the  testimony  of  the  three  persons, 
shown  beyond  a  doubt  to  be  guilty  of  a  felony. 

II.  The  defendants  were  together  in  the  store,  and, 
while  the  attendant  was  showing  them,   or  some  of 
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them,   goods,    Shay  took  a  garment,   and 
a  latch  is  a      concealed  It  nnder  an  overcoat  carried  on 

»•  breaking  ** 

his  arm.  The  attendant  discovered  the 
stolen  goods,  and  drew  them  from  the  place  of  conceal- 
ment, and  called  for  help.  Thereupon  O'Brien  struck 
him,  and,  with  the  other  defendants,  fled  from  the  store. 

It  is  first  insisted  that  the  evidence  does  not  show 
that  a  burglary  was  committed,  in  that  the  evidence 
shows  that  th&  defendants  entered  by  lifting  the  latch 
of  the  door,  which  is  not  a  breaking  contemplated  by 
the  statute.  The  word  ''break"  used  by  the  statute 
does  not  imply  the  use  of  any  degree  of  force  or  vio- 
lence, in  order  to  injure  or  destroy  any  part  of  the 
building,  but  the  force  that  is  necessary  to  remove 
impediments  to  entering,  as  the  opening  of  doors.  The 
latch  of  the  door  is  used  to  keep  the  door  shut,  and 
exclude  entrance.  The  lifting  of  the  latch  removes  the 
impediment  designed  to  prevent  an  entrance,  and  is, 
therefore,  a  breaking,  within  the  contemplation  of  the 
law.  See,  in  support  of  these  views,  Whart.  American 
Grim.  Law,  sec.  1532 ;  1  Bish.  Grim.  Law,  sec.  190. 

IIL  It  is  next  insisted  that  the  indictment  does 
not  show  who  was  the  owner  of  the  build 

o.  ^-^ :  owner* 

j^of  pwm-  ing.    But  it  clearly  appears  to  the  contrary 
by  reading  the  indictment. 

IV.  The  defendant  Shay,  on  cross-examination, 
testified  as  to  a  person,  and  his  description,  whom  he 
^ j^^jj.       saw  in  the  store  when  the  crime  wascom- 

SiseSi^JrSS-  fitted.  It  was  objected  to  as  not  being 
examiDation.  proper  cross  examination.  He  testified  that 
a  stranger  came  out  of  the  store  as  he  went  in.  We 
see  no  impropriety  in  requiring  him  to  state  who  were 
left  in  the  store.  We  discover  no  prejudice  to  defend- 
ants from  this  testimony. 

V.  O'Brien  testified,  on  cross-examination,  as  to 
convictions  for  offenses  he  had  committed,  and  the 
6  thb  places  he  had  visited.     It  is  insisted  that 

the  evidence  is  immaterial,  and  was  not 
properly  elicited  upon  cross-examination.  The  meager 
abstract  fails  to  show  that  it  was  not  rightly  elicited  on 
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cross-examination,  as  it  fails  to  show  the  questions 
asked  the  witness  upon  the  examination  in  chief,  and 
upon  the  cross-examination.  As  the  evidence  tended  to 
impeach  the  witness,  it  was  not  immaterial.  It  was  not 
claimed  in  the  court  below,  and  is  not  in  this  court, 
that  the  evidence  is  incompetent. 

We  think  the  rules  permitting  a  witness  to  be 
examined  on  cross-examination  to  show  convictions  for 
crimes  committed  by  him,  in  order  to  impeach  him, 
applies  to  persons  charged  with  crimes  when  they 
appear  themselves  as  witnesses.  See  State  v.  Kirkpat- 
rick,  63  Iowa,  554;  State  v.  Teeter^  69  Iowa,  717.  Of 
course  they  may,  as  other  witnesses,  decline  to  answer 
questions,  if  their  evidence  would  tend  to  criminate 
themselves.  But  no  such  protection  was  claimed  in 
this  case. 

VI.  The  sentence  of  O'  Brien  was  imprisonment  in 
the  penitentiary  for  ten  years,  and  of  the  otlier  defend- 
ants for  six  years  each.  It  is  insisted  that  the  punish- 
ment is  excessive.  We  think  otherwise.  The  judgment 
of  the  district  court  is  affibked. 


I.   L.   Potter,   Appellant,    v.    Timothy    KennelIiY, 

Appellee. 

Alteration  of  Written  Instrument :  evidence.  The  plaintiff,  hav- 
ing commenced  this  action  to  foreclose  a  mortgage,  the  mortgagor 
answered  admitting  his  signature  to  the  instrument,  but  alleging 
that  since  its  execution  the  property  description  therein  had  been 
altered  so  that  it  covered  sixty  acres  of  land  instead  of  twenty, 
and  that  the  additional  forty  acres  constituted  his  homestead. 
These  allegations  were  supported  by  the  testimony  of  the  mortgagor 
and  his  son,  but  the  loan  agent,  who  drew  up  the  mortgage,  testi- 
fied that  it  was  originally  drawn  to  cover  the  sixty  acres,  and  that 
he  refused  to  make  the  loan  on  the  twenty  acres.  Among  other 
circumstances  corroborative  of  the  loan  agent's  testimony  was  the 
fact  that  the  twenty  acres  was  insufficient  security  for  the  loan 
made.  Hdd^  that  the  burden  of  proof  being  upon  the  mort- 
gagor thd  charge  of  alteration  was  not  established. 
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Appeal  from    Monroe    District   Court— Roif.   Del 

Stuart,  Judge. 

Tuesday,  October  14,  1890. 

Action  in  equity  for  judgment  on  a  promissory 
note,  and  to  foreclose  a  mortgage  upon  sixty  acres  of 
land  to  secure  the  payment  of  the  note.  The  defend- 
ant answered,  admitting  his  signature  to  the  note  and 
mortgage,  but  averring  that  the  mortgage  was  origi- 
nally given  upon  twenty  acres  of  land,  and  no  more, 
and  that  it  was  afterwards,  without  his  knowledge  or 
consent,  altered  so  as  to  include  forty  acres  in  addition 
to  the  twenty  acres  actually  mortgaged.  The  court 
found  that  this  averment  of  the  answer  was  true,  and 
entered  a  judgment  against  the  defendant  for  the 
amount  of  the  note,  and  a  decree  of  foreclosure  against 
twenty  acres  of  the  land.     Plaintiff  appeals. 

McCahan  cfe  Hichmond  and  T.  B.  Perry ^  for  appel- 
lant. 

TT.  A.  Nichols  for  appellee, 

Rothrock,  C.  J. — The  only  question  to  be  deter- 
mined is,  was  the  mortgage  altered  or  changed  after  its 
execution  ?  The  burden  of  proving  the  alleged  altera- 
tion was  on  the  defendant.  Vanhorn  v,  Bell^  11  Iowa, 
465 ;  Warren  v.  Chickasaw  Co,^  13  Iowa,  688  ;  Odell  v. 
OaUup^  62  Iowa,  253 ;  Wing  v.  Stewart,  68  Iowa,  13. 
The  note  was  for  one  hundred  dollars,  borrowed  money, 
and  it  recites  that  it  is  secured  by  a  mortgage  upon  real 
estate  valued  at  nine  hundred  dollars.  I(  appears  that 
the  twenty  acres,  which  it  was  conceded  was  included  in 
the  mortgage,  was,  at  the  time  the  mortgage  was  made, 
subject  to  the  lien  of  a  judgment.  Indeed,  it  may  be 
safely  held  that  the  twenty  acres  is  inadequate  security 
for  the  money  due.  If  it  was  adequate,  it  is  not  likely 
this  defense  would  have  been  interposed,  nor  this 
appeal  taken.  Parties  are  not  supposed  to  be  involved 
in  litigation  for  pleasure  or  pastime. 

Vol.  81—7 


98  Potter  v.  Kennelly.  [81  Iowa 

The  loan  was  made  for  the  plaintiff  by  one  H.  K. 
Steele,  an  insurance  and  loan  agent.  The  defendant 
was  in  urgent  need  of  the  money.  His  horses  had  been 
levied  upon  for  a  debt.  Steele  testified,  as  a  witness, 
that  defendant  offered  him  the  twen!;y  acres  as  security, 
and  that  he  refused  to  take  it,  as  there  was  a  judgment 
lien  that  would  probably  take  it,  and  that  the  defend- 
ant then  directed  him  to  make  the  mortgage  on  the 
whole  sixty  acres,  including  the  forty  acres,  which  is 
and  was  defendant's  homestead  ;  that  he  (  Steele  )  told 
the  defendant  he  did  not  care  anything  about  the 
twenty  acres,  that  the  forty  acres  would  be  suflScient; 
but  that  defendant  insisted  that  all  the  land  should  be 
included  in  the  mortgage.  Steele  testified  that  the 
mortgage  was  so  written,  and  there  has  been  no  altera- 
tion made  therein,  or  in  the  notes  since  their  execu- 
tion. The  defendant  relies  upon  his  own  testimony, 
and  that  of  his  son,  Dennis  Kennelly.  They  were  both 
present  when  the  note  and  mortgage  were  signed,  and 
the  son  signed  his  father's  name  to  the  note  and  mort- 
gage by  his  direction.  Steele  testified  that  the  son 
read  them  over  to  the  father,  and  signed  his  father's 
name,  as  directed.  Both  the  father  and  son  testified 
that  the  mortgage  did  not  contain  the  homestead  at 
that  time,  and  that  it  was  the  agreement  between  the 
parties  that  the  mortgage  was  to  be  on  the  twenty  acres 
only. 

The  cause  was  tried  upon  depositions,  so  that  it 
was  presented  to  the  court  below  precisely  as  it  is 
in  this  court.  We  suppose  that  the  court  held  that 
the  alleged  alteration  was  established,  because  there 
were  two  witnesses  against  one  ;  and  if  the  question 
were  divested,  of  other  facts  and  circumstances  proper 
to  be  considered,  we  might  be  inclined  to  concur  in 
this  view.  But  it  is  to  be  remembered  that  the 
defendant  is  making  an  attack  upon  the  integrity  of  a 
written  instrument,  acknowledged  and  recorded.  Not 
only  this,  but,  to  make  the  defense  complete,  the 
defendant's  son  thought  it  necessary  to  impeach  the 
note  by  testifying  that  it  had  been  altered  by  inserting 
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the  value  of  the  land  as  nine  hundred  dollars.  And  then 
again  the  fact  is  to  be  considered  that,  if  this  defense  be 
true,  either  S.  K.  Steele,  who  made  the  loan,  or  the 
plaintifiF,  committed  a  felony  by  the  alleged  alteration. 
Steele  testified  that  he  looked  up  the  records  of  the  title 
of  the  land  before  he  made  the  loan,  and  that  he  told 
defendant  he  would  not  make  it  on  the  twenty  acres. 
Another  most  important  fact  is  that  it  is  not  claimed 
that  either  the  note  or  mortgage  gave  the  appearance  of 
having  been  changed,  and  surely  Steele  did  not  intend 
to  take  insuflBcient  security  for  the  money,  and  he  knew, 
and  the  fact  that  this  defense  was  made  is  strong  evi- 
dence showing,  that  the  twenty  acres  is  no  security. 
As  we  view  the  facts,  there  should  have  been  a  decree 
for  the  plaintiff  foreclosing  the  mortgage  upon  both 
tracts  of  land.     Reversed. 


The  State  of  Iowa,  Appellee,  v.  Myron  E.  Billings, 

Appellant. 

1.  Murder:  CIRCUMSTANTIAL  bvidbkcb:  NEW  TRIAL.  The  deceased, 
with  whose  murder  the  defendant  was  charged,  was  found  in  his 
office  fataUy  wounded  from  a  pistol  shot,  the  wound  and  burned 
condition  of  the  nose  and  eyelashes  indicating  that  the  pistol 
when  discharged  must  have  been  placed  with  the  muzzle  against 
the  face  and  under  the  eyebrow,  and  the  situation  of  the  revolver 
•  being  such  as  it  might  naturally  have  been  if  discharged  by  the 
deceased  himself.  But  two  shots  were  fired,  being  about  four  and 
one-half  seconds  apart,  both  of  which  were  from  the  revolver 
found  by  the  side  of  the  deceased;  and  but  two  balls  were  ever  dis- 
covered, one  in  the  head  of  the  deceased,  and  the  other  in  the 
back  of  defendant.  The  deceased  was  a  roan  of  good  physique,  in 
the  vigor  of  his  physical  manhood,  and  capable  of  preventing  a 
deadly  assault  with  a  revolver  placed  against  his  face.  Heldy  that 
the  undisputed  facts  in  the  case  being  inconsistent  with  murder, 
but  consistent  with  suicide,  the  burden  was  upon  the  state  to  over- 
come the  presumptions  arising  from  such  facts  with  affirmative 
proof  of  the  guilt  of  the  defendant,  and  that,  the  state  having 
failed  to  do  this,  a  verdict  of  murder  in  the  second  degree  was 
erroneous. 
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£•     : : .    The  trial  judge  in  annoanolng  his  reasons 

for  ovemilinff  the  motion  for  a  new  trial  stated,  that  if  he  were  the 
jury  trying  this  case  he  should  render  a  verdict  of  not  guilty ;  that 
it  was  possible  that  the  defendant  shot  the  deceased,  but  not  prob- 
able ;  and  that  he  thought,  if  there  were  no  appeal,  he  should  set 
the  verdict  aside.  The  remarks  of  the  judge  were,  at  his  direc- 
tion, taken  down  by  the  reporter,  and  were  made  a  part  of  the  reo* 
ord.  Held,  that  the  record  sufficiently  indicated  that  in  the 
opinion  of  the  district  court  the  verdict  was  not  supported  by  the 
evidence,  and  it  was  its  duty,  therefore,  upon  that  ground,  to  have 
granted  the  defendant  a  new  trial  as  provided  by  law ;  and  that, 
having  failed  to  do  so,  its  judgment  should  for  such  reason  be 
reversed,  independent  of  the  views  of  the  supreme  court  of  the 
sufficiency  of  the  evidence  to  sustain  the  verdict. 

Appeal  from    Black    Hawk   District    Court.-^'Ko^. 

John  J.  Net,  Judge. 

Tuesday,  October  14^  1890. 

The  defendant  was  indicted  for  the  murder  of 
Willis  S.  Kingsley  on  the  twenty-first  day  of  Decem- 
ber, 1887,  in  Bremer  county.  The  indictment  was  tried 
in  Bremer  county  in  1888,  and  a  verdict  was  returned  of 
murder  of  the  second  degree,  and  from  the  judgment 
thereon,  of  life  imprisonment,  the  defendant  appealed, 
and  the  judgment  was  reversed,  and  a  new  trial  ordered. 
The  venue  of  the  case  was  changed  to  Black  Hawk 
county,  where  the  case  was  again  tried,  with  a  like 
verdict  and  judgment,  and  the  defendant  again  appeals. 

W.  L.  Eaton  and  C.  Wellington^  with  M.  E.  Bil- 
lings^ pro  se^  for  appellant. 

John  T.  Slov,  Attorney  General,  C.  W.  Mullan^ 
County  Attorney,  and  E.  A.  Dawson^  for  the  State, 

Granger,  J. — I.  Willis  S.  Kingsley  was,  on  the 

twenty-first  of  December,  1887,  an  attorney  at  law,  and 

1.  mubdm:  dr-  ^^uuty  attorney  for  Bremer  county.     His 

SSidwcV}*^    office  was  in  the  city  of  Waverly,  on  the 

new  trial.       north  sidc  of  Bremer  avenue.    It  consisted 

of  two  rooms,  being  a  front  and  rear  room,  connected 
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by  folding  doors.  These  rooms  were  on  a  second  floor, 
with  a  door  leading  from  each  to  a  hall  and  stairway. 
On  the  same  floor,  in  the  rear  of  the  office,  were  two  rooms 
occupied  by  Dr.  C.  P.  Byers.  About  six  o'clock  on  the 
evening  of  December  21,  1887,  Kingsley  was  found  in  a 
dying  condition  on  the  floor  of  his  office,  lying  just 
inside  the  rear  room,  with  his  head  against  one  of  the 
folding  doors,  partly  opened,  and  in  such  manner  that 
his  head  was  pressed  forward  till  his  chin  was  rested  on 
liis  breast.  When  found  he  was  alive,  but  unconscious, 
and  died  in  a  few  moments,  and  without' regaining  con- 
sciousness. Soon  after  being  discovered,  the  body  was 
80  moved  lengthwise  as  to  avoid  the  cramped  position, 
and  allow  the  head  to  rest  on  a  cushion  on  the  floor. 
The  right  arm  lay  along  the  right  side  on  the  floor, 
somewhat  bent,  so  that  the  hand  was  near  the  hip,  the 
fingers  being  also  slightly  bent.  Between  the  hand  and 
the  hip,  with  the  barrel  somewhat  under  the  hip  or 
thigh,  lay  a  revolver,  from  which  two  shots  had  been 
fired,  one  of  which  caused  the  death  of  Kingsley.  The 
ball  had  entered  the  head  of  Kingsley  near  the  junction 
of  the  right  nasal  and  frontal  bones,  at  a  point  spoken 
of  as  the  "inner  angle  of  the  right  eye.''  On  a  chair 
in  the  front  room  of  the  office  lay  the  overcoat  of  the 
defendant,  in  one  pocket  of  which  was  an  unloaded 
revolver,  which  had  not  been  discharged  on  that  occa- 
sion. But  two  shots  had  been  fired,  and  both  from  the 
revolver  lying  by  the  side  of  Kingsley,  and  there  were 
about  four  and  one-half  seconds  of  time  between  the 
two  shots.  Immediately  after  the  shots  were  fired,  the 
defendant  came  from  the  stairway  leading  to  Kingsley- s 
office,  with  the  remark:  ''I'm  shot,  and  I  have  the 
papers  to  show  why.  I  am  shot.  Kingsley  has  shot 
me,  and  I  want  some  one  to  help  me."  An  examina- 
tion disclosed  a  hole  through  the  back  of  the  coat,  vest, 
shirt  and  undershirt  of  the  defendant,  and  that  the  ring 
connecting  the  lower  and  upper  parts  of  the  suspenders 
was  broken,  the  suspenders  separated,  and  a  revolver 
ball,  somewhat  flattened,  was  impressed  upon  and 
adhered   to  the  suspender  ring.      Directly  over  the 
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epinous  process,  and  about  on  aline  with  the  lower  ends 
of  the  shoalder  blades,  was  a  slight  woand  about  the 
"size  of  a  three-cent  piece,"  and  slightly  swollen. 

It  may  here  be  stated  that  the  testimony  as  to 
the  killing  is  entirely  circumstantial.  No  living  per- 
son, barring  the  defendant,  has  positive  knowledge  of 
the  facts.  For  some  time  just  prior  to  the  killing 
the  defendant  was  in  the  office  of  Kingsley,  and 
Dr.  C.  P.  Byers,  who  was  in  the  adjoining  office, 
heard  loud  words,  and,  stepping  to  his  door,  overheard 
some  parts  of  an  altercation,  and  his  is  the  only  testi- 
mony of  a  third  person  of  what  occurred  at  that  time 
between  defendant  and  Kingsley.  The  following  is  a 
part  of  his  testimony :  •'  The  first  words  I  heard  of  the 
conversation  was  an  order  to  *Get  out  of  my  office.' 
That  order  was  made  by  Kingsley.  These  are  the  words 
I  heard :  *I  want  you  to  get  out  of  my  office.'  Don't 
think  I  heard  any  reply  to  that  order.  I  went  to  the 
door  and  opened  it  partially,  and  stood  there.  Then  I 
heard  that  order  repeated.  Heard  it  repeated  a  good 
many  times.  Heard  Billings  reply  in  answer  like  this : 
*  That  he  wasn't  going  out.'  I  think  he  said:  'I  am 
not  going  out.'  Then  I  heard  a  movement  in  Kingsley' s 
office.  Think  Billings  said  he  came  to  have  a  talk. 
Think  Kingsley  repeated  the  order  to  'Go  out,'  but 
Billings  said  he  would  not  go  out ;  that  he  had  come  to 
have  a  talk.  Heard  Kingsley  say  next :  '  You  darned 
old  stinker,  you  have  been  trying  to  work  up  a  scheme 
on  me,  and  I  want  you  to  get  out.'  Don't  think  I  heard 
any  reply  to  that.  I  think  Kingsley  repeated  that 
order.  I  think  after  that  the  door  opened  suddenly, 
and  closed  with  a  bang.  Think  it  was  Kingsley' s  door 
to  front  office.  I  then  heard  Billings  open  the  conversa- 
tion with  something  about  his  wife.  That  was  all  I 
understood  of  that.  Then  he  said  something  about 
some  *  beastly  act.'  In  reply  to  that  I  think  Kingsley 
said :  '  Do  you  mean  to  accuse  me  of  that,  or  say  that 
I  did  thatr  And  Billings  said:  ^I  said  nothing  of 
that  kind.'  I  understood  no  more  of  the  conversation. 
I  heard  the  sound  of  voices  going  on  in  a  conversation. 
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but  couldn't  understand  it.  That  continued  quite  a 
while.  I  heard  Billings  say  that,  *  When  I  returned, 
it  was  with  the  intention  of  blowing  your  brains  out, 
but  something  prevented  me,  or  changed  my  mind.' 
Did  not  hear  Kingsley  make  any  reply  to  this.  Do  not 
remember  hearing  any  further  conversation  that  I  could 
understand.  This  conversation  went  on  quite  a  while 
after  that.  After  that  I  heard  two  sharp  reports.  They 
sounded  like  pistol  shots.  Thin  I  stood  at  my  door 
with  it  partially  opened  when  I  heard  the  first  shot. 
Think  my  door  was  open  more  than  a  foot.  I  could  see 
straight  ahead,  out  of  my  door  into  the  hall.  The  doot 
latched  on  the  north  side,  and  swung  in  the  room  to  the 
south.  Think  I  was  standing  at  the  door,  with  my 
band  on  the  knob,  with  the  door  open  about  a  foot, 
when  I  heard  the  first  pistol  shot.  It  sounded  in  the 
front  part  of  the  building.  I  can't  recollect  whether  I 
heard  the  door  of  Kingsley's  office  open  at  any  time 
after  the  time  I  heard  it  open  and  close  with  a  bang. 
I  did  not  see  any  flash  or  light  of  a  pistol  shot  in  the 
hall.  I  heard  another  pistol  shot  following  that  one. 
Think  I  heard  the  second  shot  about  four  seconds  after 
the  first  shot."  The  witness  now  here  claps  his  hands 
together  four  times.  The  reporter  times  witness  while 
he  claps  his  hands  four  times.  By  the  reporter:  "I 
got  it  four  and  one-half  seconds."  It  is  stipulated  by 
the  attorneys  for  the  defendant,  and  also  for  the  state, 
that  the  reporter  found  the  time  to  be  four  and  a  half 
seconds.  Witness :  ''  Think  I  was  standing  in  the 
same  place  at  the  time  I  heard  the  second  pistol  shot 
as  I  was  when  I  heard  the  first  shot.  I  was  standing 
inside  of  the  door,  looking  into  the  hall.  I  don't 
remember  of  hearing  any  door  in  Kingsley's  or  in  that 
building  open  and  close  between  the  time  of  the  first 
pistol  shot  and  the  second  pistol  shot.  At  the  time 
that  I  heard  the  second  pistol  shot  I  did  not  see  any 
flash  or  light  of  a  pistol  shot  either  in  the  hall  or  upon 
the  stairway.  I  have  no  recollection  now  of  hearing 
anyone  come  out  of  Kingsley's  oSice  and  step  up  on 
the  hall  or  go  down  the  stairs  before  the  time  that  I 
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heard  the  second  pistol  shot.  Following  the  second 
pistol  shot,  I  heard  the  falling  of  a  body.  It  sonnded 
as  though  a  very  heavy  body  fell  upon  the  floor.  This 
occurred  immediately  after  I  heard  the  second  pistol 
shot." 

The  defendant  had  contemplated,  or  at  least  pre- 
pared, some  papers,  looking  to  a  criminal  prosecution  of 
Kingsley  for  the  seduction  of  one  Emily  Shane,  and  he 
either  believed,  or  professed  to  believe,  that  there  had 
been  criminal  intimacy  between  his  wife  and  Kingsley; 
and  defendant's  mission  to  the  office  of  Kingsley  on  the 
night  in  question  was  with  reference  to  one  or  both  of 
these  matters. 

On  the  person  of  defendant,  when  he  came  from  the 
office  of  Kingsley,  was  an  envelope  containing  papers, 
which  we  need  only  briefly  describe.  Exhibit  13  is  in 
the  handwriting  of  the  defendant,  and  is  as  follows : 

**Waverly,  Iowa,  1887. 
^^M.  E.  Billings  J  Attorney: 

**I  herewith  deliver  to  you  my  notes  as  follows: 
Three  hundred  and  sixty  dollars  due  in  equal  monthly 
installments  in  1888;  two  hundred  and  forty  dollars 
due  in  equal  monthly  installments  in  1889.  Fourteen 
notes,  for  twenty  dollars  each,  due  in  equal  monthly 
installments  or  one  each  vear  from  1890  to  1903,  inclu- 
sive.  Also  a  chattel  and  real-estate  mortgage  to  secure 
the  same.  Also  an  assignment  of  same  amounts  per 
month,  as  in  notes  of  my  salary  as  county  attorney,  to 
further  secure  the  same.  Said  notes  being  for  damages 
occasioned  by  my  seducing  and  debauching  the  lady 
who  was  of  irreproachable  character." 

This  paper  was  without  signature,  and  there  were 
also  notes,  a  real-estate  and  a  chattel  mortgage,  unsigned, 
with  dates  for  payments,  and  amounts  to  correspond 
with  the  assignment  (Exhibit  13);  also  an  information 
charging  Kingsley  with  the  crime  of  adultery  with 
defendant's  wife,  with  the  name  of  Delia  E.  Billings  as 
informant,  and  sworn  to  before  M.  E.  Billings  as  notary 
public.    This  was  in  the  handwriting  of  defendant,  and 
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the  name  of  his  wife  affixed  thereto  without  authority ; 
also  an  information  charging  Kingsley  with  the  crime 
of  seduction,  with  Emily  Shane  as  informant,  and 
sworn  to  before  M.  E.  Billings;  the  information,  except 
signature,  being  in  his  handwriting.  On  the  back 
thereof  was  the  indorsement:  **A.  T.  Brown,  for  the 
prosecution.'*  On  the  person  of  the  defendant  were 
also  the  following  papers :  A  purported  letter  of  con- 
fession, with  Mrs.  Billings'  name  thereto,  and  addressed 
to  '' Wronged  and  ruined  husband."  The  letter  is  a 
confession  of  criminal  intimacy  with  Kingsley,  and  con- 
tains an  elaborate  statement  of  facts  and  circumstances, 
disgusting,  and,  if  true,  deplorable.  It  is  in  part  a 
statement  of  what  defendant  says  was  a  verbal  confes- 
sion of  his  wife  to  him,  and  a  part,  he  says,  was  to 
serve  as  a  decoy  for  Kingsley,  and  is  not  claimed  to  be 
true,  and  was  written  by  the  defendant  without  the 
knowledge  of  his  wife.  Also  a  paper  purporting  to  be 
an  affidavit  on  affirmation,  by  M.  E.  Billings  before 
D.  T.  Gibson,  a  notary  public,  detailing  facts  of  his 
observation,  showing,  if  true,  almost  conclusively,  a 
criminal  intimacy  between  his  wife  and  Kingsley ;  also 
his  wife's  statements  to  him  of  her  criminal  conduct, 
and  other  matters.  To  this  affidavit  the  signature  of 
the  affiant  was  placed  by  defendant  without  authority; 
also  the  body  of  an  affidavit  purporting  to  be  that  of  a 
*' friend"  of  defendant  without  signature  or  the  name 
of  the  affiant  appearing  elsewhere.  It  was  written  by 
defendant,  and  an  unsigned  jurat  fixes  the  date  *' twenty- 
first  day  of  December,  1887."  Its  recitals  are,  that 
the  '* friend"  personally  witnessed  criminal  intimacy 
between  defendant's  wife  and  Kingsley,  August  6, 
1887.  Other  papers  found  on  the  person  of  the  defend- 
ant it  is  not  important  to  notice. 

A  principal  purpose  on  the  part  of  the  state  by 
these  papers,  and  of  much  other  testimony,  as  to  a 
claimed  intimacy  of  Kingsley  with  Emily  Shane  and 
defendant's  wife,  was  to  show  a  motive  for  the  commis- 
sion of  the  crime  charged,  it  being  the  theory  of  the 
prosecution  that  the  charge  of  criminal  intimacy  is 
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false,  and  that  defendant  wickedly  conceived  a  purpose 
to  extort  from  Kingsley,  by  way  of  obligations,  his 
property,  both  present  and  prospective,  or  take  his  life. 
On  the  other  hand,  the  theory  of  the  defense  is  that  the 
charge  of  intimacy  is  true,  and  that  Kingsley,  being 
confronted  by  Billings  in  person  with  the  charge,  as 
the  result  of  an  altercation  that  followed,  made  the 
assault,  and,  as  Billings  was  fleeing  down  the  stairway, 
fired  what  he  supposed  to  be  a  fatal  shot,  and,  in  a 
moment  of  desperation,  prompted  by  the  situation, 
involving  his  character,  family,  friends  and  future,  put 
an  end  to  his  existence.  As  this  theory  involves  motives 
for  so  desperate  an  act,  it  should  be  stated  that,  in  the  left 
hand  of  Kingsley  when  found,  in  his  own  handwriting, 
crumpled,  tightly  clenched,  and  blood-stained,  was  the 
following  unfinished  letter : 

"  Bremer  County,  Iowa.         i 
"Office  of  W.  S.  Kingsley,  County  Attorney.  ) 

"Waverly,  December  21,  1887. 

^^ Samuel  E,  Sprague^  Esq,^  Des  Moines^  Iowa. 

'*Dear  Sprague: — You  will  excuse  this  letter  at 
this  time,  but  I  am  now  in  a  very  swearing  mood,  and 
I  am  going  to  tell  you  what  the  reason  thereof  is. 
You  will  remember,  I  think,  what  I  told  you  about  the 
trouble  I  was  having  with  that  old  cuss  of  an  attorney 
that  moved  out  of  my  office  the  day  you  was  here. 
You  remember,  do  you,  what  I  said  about  how  I  locked 
the  door  on  him,  and  also  that  when  I  went  to  dinner  that 
Hocked  the  south  door  of  my  office  from  the  inside,  and 
went  out  of  the  north  door,  so  that  he  could  not  get  in 
while  I  was  at  dinner?  Now,  Sam,  if  you  do,  I  want 
you  to  help  me  out  by  a  statement  to  that  effect.  That 
old  son  of  a  b h  has  got  up  a  most  damnable  black- 
mail on  me,  and  has  given  publicity  to  it,  and  I  am 
getting  the  better  of  him,  and  it's  causing  quite  a  stir 
here  in  social  and  business  circles.  He  became  offended 
at  my  turning  him  out  of  my  office,  and  has  now 
claimed  that  he  came  to  my  office  several  times,  and 
found  the  door  locked,   and   that  I  was  having  fast 
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women  there  for  unlawful  purposes,  and  I  want  to  show 
how  the  door  came  to  be  locked,  and,  if  you  can  give 
me  your  hand  on  the  matter,  I  can  squelch  his  attempt, 
and  that  most  successfully,  too.  The  old  cuss  has  run 
out  here,  and  is  going  to  leave  the  city, — utter  failure 
indeed, — and  that's  what  he  is  doing  it  for,  as  he  is 
going  to  go  to  Cali —  " 

In  Kingsley's  pocket  was  found  a  letter  in  pencil, 
in  the  handwriting  of  defendant,  dated  December  21, 
1887,  signed  "D."  It  is  addressed  to  W.  S.  Kingsley, 
and  speaks  of  the  writer  as  an  expectant  mother,  and  of 
Kingsley  as  the  father.  It  asks  for  twenty-five  dol- 
lars. Says  she  is  going  to  her  mother,  and  will  ^'get 
rid"  of  the  child;  that  she  has  written  a  long  confes- 
sion which  she  will  leave  for  "N."  (defendant),  and 
will  kill  herself  if  she  does  not  get  away  that  day.  It 
is  not  claimed  that  Mrs.  Billings  knew  of  this  letter.  It 
is  what  defendant  calls  a  ^ 'decoy,"  designed  to  obtain  a 
confession  from  Kingsley.  The  letter  contains  other 
statements  which  we  do  not  recite.  In  his  pocket  was 
also  an  affidavit  of  Emily  Shane,  dated  December  16, 
1887,  containing  an  explicit  denial  of  any  improper 
conduct  or  intercourse'  between  herself  and  Kingsley, 
and  also  statements  that  any  affidavit  in  the  possession 
of  M.  E.  Billings  or  others,  to  the  contrary,  is  false, 
and  that  her  signature  thereto  was  obtained  witliout 
her  knowing  the  contents. 

There  is  a  large  amount  of  evidence  on  both  sides 
designed  and  tending  to  influence,  modify  or  change 
the  natural  or  reasonable  inference  to  be  drawn  from 
the  possession  of  these  papers  by  both  defendant  and 
Kingsley,  which  cannot  be  made  to  appear ;  and,  with 
reference  to  the  question  of  motives,  we  have  no  diffi- 
culty in  concluding,  in  the  light  of  investigations,  both 
judicial  and  otherwise,  that  murders  and  suicides  have 
often  been  induced  by  motives  less  powerful.  In 
argument  to  us,  orally,  counsel  for  the  state  dwelt 
mainly  on  the  evidence  and  facts  showing  motives, 
and  the  depravity  of  the  defendant,  as  a  ground  for 
belief  in  his  guilt,  while  the  other  side  contended  that 
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the  circumstances  immediately  sarrounding  the  death 
precluded  a  reasonable  belief  that  the  defendant  fired 
the  fatal  shot,  and  also  that  the  record  shows  affirma- 
tively that  such  was  the  judgment  of  the  district  court ; 
and  it  is  to  these  contentions  of  appellant  that  we 
devote  our  attention,  for  the  record  presents  no  other 
ground  on  which  we  could  reverse  the  judgment. 

The  defendant  was  not  a  witness  on  the  last  trial. 
At  the  coroner*  8  inquest  he  was  present,  and  made  an 
elaborate  statement  of  what  transpired  in  Kingsley's 
office,  and  with  regard  to  the  papers  found  on  his  per- 
.  son  ;  and  the  Mate,  on  the  last  trial,  put  his  statements 
in  evidence.  We  are  not  disposed,  in  our  consideration 
of  the  case,  where  not  corroborated,  to  attach  to  those 
statements  importance,  except  as  against  the  defendant, 
for  several  reasons,  and  among  them,  Jirst^  that  his 
admissions  in  the  case,  and  the  undisputed  facts,  so 
involved  his  character  for  veracity  as  to  make  his 
statements,  uncorroborated,  of  little  worth ;  and,  sec- 
andj  that  the  facts  to  serve  as  a  basis  for  our  conclusions 
must,  in  the  main,  be  unquestioned.  These  facts.  In 
brief,  are  that  Kingsley  was  found  in  his  office  fatally 
wounded  by  a  pistol  shot;  that  beside  him  lay  the 
revolver  from  which  the  shot  was  fired,  and  in  the 
position  that  it  might  naturally  have  been  if  discharged 
by  himself ;  that  the  pistol,  when  discharged,  must  have 
been  placed  with  the  muzzle  against  the  face,  and  under 
the  eyebrow,  as  evidenced  by  the  eyelashes  being  burned, 
and  the  nose  burned  and  powder- stained  below  the 
wound,  and  the  eyebrow  and  face  above  the  wound  being 
unaffected ;  that  he  was  a  man  of  good  physique,  in 
the  vigor  of  his  physical  manhood,  and,  if  observing, 
capable  of,  and  prompted  by  the  law  of  self-preserva- 
tion, would  have  prevented  a  deadly  assault  with  a 
pistol  placed  against  his  face ;  that  such  a  position  for  a 
revolver  is  a  natural  one  for  a  person  committing 
suicide,  and  unnatural  for  one  taking  the  life  of  another, 
even  in  the  absence  of  anticipated  resistance  ;  that  but 
two  shots  were  fired,  and  but  two  balls  have  ever  been 
discovered— one  in  the  head  of  Kingsley,  and  one  against 
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the  back  of  the  defendant ;  that  it  is  inevitable  that 
both  shots  were  fired  by  the  same  person,  and  by  either 
Kingsley  or  the  defendant ;  that  immediately  preceding 
the  tragic  occurrence,  and  connected  with  it,  was  an 
altercation  involving  charges  against  Kingsley,  so  grave 
and  important  to  the  parties,  as  from  their  trath  or 
falsity,  and  the  provocations  of  the  moment,  to  serve 
either  as  a  motive  for  the  taking  of  hnmpn  life. 

With  these  undisputed  facts,  uninfluenced  by 
others,  the  verdict  of  all  men  would  be  that  the  shots 
were  fired  by  Kingsley.  They  would  not  sustain  a  ver- 
dict against  the  defendant,  even  on  the  basis  of  a  proba- 
bility. We  must  then  look  to  the  theory  and  claims 
of  the  prosecution  to  so  change  the  force  of  such 
facts  that  the  verdict  against  the  defendant  may  have 
support  in  the  evidence  beyond  a  reasonable  doubt. 
The  prosecution  says,  as  to  the  ball  against  defend- 
ant's back,  that  it  was  a  simulated  affair,  adjusted  by 
the  defendant  as  part  of  his  plan  to  obtain  Kingsley' s 
signature  to  the  papers  in  his  possession,  or  take  his 
life.  As  to  the  shots,  its  theory  is  that  the  first  shot 
was  a  blank  cartridge, — that  is,  a  cartridge  with  powder 
and  no  ball,  to  harmonize  with  the  plan  of  adjusting 
the  ball  on  the  suspenders,  and  that,  after  firing  the 
second  and  fatal  shot,  he  placed  the  revolver  beside 
Kingsley,  and  made  his  escape  from  the  office  to  the 
sidewalk.  If  we  concede  that  degradation  on  the 
part  of  the  defendant,  which  is  a  necessary  accompani- 
ment of  a  purpose  to  murder  for  personal  gain  only, 
there  still  remains  to  his  credit  an  adroitness  and  cun- 
ning both  for  conception  and  execution  very  difficult 
to  believe.  The  adroitness  is  not  so  much  in  discover- 
ing the  salient  features  of  the  plan  as  in  perceiving,  in 
advance,  the  situation  necessary  to  execution.  It  is  less 
difficult  after  execution,  with  the  facts  known,  to  theorize 
upon  the  designs  and  purposes  of  another,  than  to,  in 
advance,  plan  for  the  execution,  to  obtain  which  certain 
conditions  must  be ;  and  the  particular  facts  of  this  case 
afford  a  fitting  illustration.     We  have  said,  and  it  will 
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not  be  questioned,  that  the  proximity  of  the  revolver  to 
the  face  when  discharged,  and  the  marks  upon  the  face, 
are  indications  of  suicide ;  and  the  plan  ascribed  to  the 
defendant  is  to  mark  his  pathway  with  such  evidence. 
It  is  his  plan,  then,  to  first  tire  the  blank  cartridge, 
which  is  to  be  evidence  to  those  who  may  hear,  but 
cannot  see,  that  Kingsley  fired  the  ball  against  his  back, 
and  then  to  place  his  revolver  so  close  to  Kingsley' s 
face  or  person  that  the  discharge  will  be  evidence  of 
suicide.  Who  would  believe,  in  advance,  that  such  a 
plan  could  be  executed }  The  first  shot  would  serve  to 
put  Kingsley  on  his  guards  and,  with  four  and  one-half 
seconds  between  the  shots,  the  chances  are  greater  that 
the  second  shot  would  not  have  been  fired  by  defendant, 
than  that  the  revolver  would  have  been  put  against 
Kingsley' s  face  in  a  deadly  assault.  Of  course,  we 
should  not  treat  the  case  as  if  no  part  of  the  execution 
could  have  been  the  result  of  momentary  impulse,  or 
as  prompted  by  the  situation  as  then  seen,  and  we 
design  to  attach  particular  importance  only  to  those 
matters  which  must  have  been  anticipated,  if  the  theory 
of  the  prosecution  is  true ;  and,  if  it  be  said  that  the 
particular  time  between  shots  might  not  have  been 
calculated  in  advance,  it  still  remains  that  to  cock  such 
a  revolver  by  raising  the  hammer  with  the  thumb,  and 
make  such  an  assault,  would,  of  necessity,  consume 
about  that  time ;  and  if  the  theory  is  divested  of  any 
consideration  as  to  time,  and  what  might  naturally 
occur  to  defeat  the  purpose,  it  must  fall  of  its  own 
weight.  It  fails  to  recommend  itself  for  candid  consid- 
eration. The  only  aid  claimed  for  this  theory  in  the 
testimony  is  the  enmity  of  defendant  towards  Kingsley, 
his  diabolical  scheme  to  extort  money  from  him,  as 
evidenced  by  the  papers  in  defendant's  possession  at 
the  time,  and  his  threats  to  take  the  life  of  Kingsley. 
But  these  considerations  do  not  reach  the  question  of 
the  impracticability  of  the  theory  by  which  the  prose- 
cution seeks  to  avoid  facts  which,  unavoided,  practi- 
cally acquit  defendant  of  the  crime. 
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The  case,  in  this  connection,  is  quite  peculiar  in 
this,  that  the  state  must,  in  the  course  of  its  prosecu- 
tion,  concede  or  establish  a  state  of  facts  inconsistent 
with  murder,  but  consistent  with  suicide  ;  such  facts 
being  entirely  independent  of  the  question  of  motive, 
and  pointing  directly  to  the  act  of  killing.  It  must 
then  assume  the  burden  of  such  a  showing  as  will  avoid 
the  presumptions  arising  from  such  facts,  and  show  the 
guilt  of  the  defendant.  In  this  respect  the  state  is 
confronted  with  an  unusual  and  exceeding  difficulty, 
because  each  has  a  motive  for  taking  the  life  of  the 
other,  and  the  facts,  barring  those  of  a  speculative 
character,  show  that  the  defendant  was  assaulted,  and 
that  Kingsley  fell  by  his  own  hand.  It  is  true  that 
defendant  threatened  to  take  the  life  of  Kingsley  ;  but 
it  is  equally  true  that  Kingsley  had  threatened  to  take 
the  life  of  defendant.  Their  hatred  was  mutual,  and 
Kingsley' s  provocation,  if  the  accusations  against  him 
were  false,  was  much  the  greater.  Barring  the  facts 
that  the  defendant's  depravity  conclusively  appears, 
and  that  of  Kingsley  does  not,  we  think  the  case  is 
without  a  reasonable  doubt  that  Kingsley  fired  the 
fatal  shot.  While  such  depravity  as  shown  by  the 
record  is  a  proper  element  to  be  consided  in  determin- 
ing the  guilt  of  the  defendant,  it  is  not  shown  to  be  of 
a  murderous  character,  and  certainly  cannot  override 
the  affirmative  facts  that  point  to  his  innocence  of  the 
crime  charged.     For  other  offenses  he  is  not  on  trial. 

The  theory  of  simulation  for  the  wound  on  defend* 
ant's  back,  and  the  ball  on  the  suspenders,  standing 
alone,  is  not  conclusively  contradicted  by  reason  and 
the  probabilities  of  the  case,  but  it  is  to  a  great  extent ; 
and  associated,  as  it  must  be,  with  the  entire  transac- 
tion, it  really  has  nothing  for  its  support.  It  is  espe- 
cially urged  in  this  connection  that  the  holes  through 
the  clothing  are  out  of  the  necessary  positions  to  sup- 
port defendant's  claim  that  the  ball  was  fired  against 
him.  Defendant  and  the  clothing  were  before  us  at  the 
trial,  the  clothes  placed  on  him,  and  some  of  the  mem- 
bers of  the  court  placed  him  in  the  position  he  claims 
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to  have  been  in  when  wounded ;  and,  considering  the 
direction  from  which  the  ball  woald  come,  the  experi- 
ment, in  illustration  of  the  evidence,  to  a  great  extent 
avoids  the  force  of  the  objection. 

There  are  many  items  of  evidence,  both  for  and 
against  the  theory  of  the  state,  that  we  cannot  in  an 
opinion  notice,  nor  is  it  important  that  we  shoald. 
Much  attention  has  been  given  to  the  time  between  the 
last  shot  and  the  time  defendant  was  on  the  walk  below, 
and  it  is  urged  that  it  was  too  short  for  defendant  to 
have  adjusted  the  revolver  and  made  the  distance.  If 
this  was  the  only  ground  upon  which  the  claim  for  a 
new  trial  was  based,  we  should  refuse  it,  because  we 
think  the  accomplishment  possible  in  point  of  time 
under  the  evidence,  when  we  know  the  distance  made 
by  other  parties  between  the  report  of  the  pistol  and 
appearance  of  defendant  on  the  walk.  We  should  not 
overlook  a  fact  of  much  significance  to  us,  and  that  is 
the  testimony  of  Dr.  Byers.  He  heard  but  parts  of  the 
altercation  in  the  oflSce  of  Kingsley,  but  such  parts  as 
he  did  hear  were,  to  some  extent,  corroborative  of  the 
statements  of  defendant  before  the  coroner  as  to  what 
occurred.  He  tixes  both  doors  leading  from  Kingsley' s 
office  to  the  hall  as  shut,  but  he  says  he  heard  both 
shots,  and  that  the  first  report  was  the  louder.  There 
is  no  fact  to  show  why  the  first  was  the  louder,  if  both 
doors  were  shut  when  both  shots  were  fired.  If,  on  the 
contrary,  one  shot  was  fired  at  the  head  of  the  stairs  in 
the  hall,  it  would  have  been  louder  to  him  than  would 
have  been  the  second,  which  was  surely  fired  in  the 
office,  for  he  was  standing  at  his  open  door,  looking 
into  the  hall,  and  from  the  stairway  to  him  the  way  was 
direct  and  open,  while  from  the  office  the  way  was  indi- 
rect, and  the  sound  would  have  been  obstructed  by 
partition  walls.  It  is  true  that  Mr.  Byers  afterwards 
said  when  recalled  and  his  attention  directed  to  the  fact 
of  the  first  shot  being  louder :  "I  will  just  change  that 
a  little  because  the  door  must  have  been  open."  But 
in  that  case  no  different  inference  would  follow,  because 
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then  the  door  was  open  when  both  shots  were  fired,  for  it 
would  not  be  claimed  that,  in  the  foar  and  one-half  sec- 
onds between  the  shots,  the  condition  of  the  doors  was 
changed.  If  the  door  was  open  when  both  shots  were 
lired,  there  is  still  no  reason  for  the  first  being  louder, 
unless  it  was  fired  in  the  hall. 

The  problem  to  demonstrate  the  truth  as  to  Willis 
S.  Kingsley's  death  will  probably  never  be  solved.  He 
was,  for  a  time,  an  associate  with,  and  a  boarder  at  the 
home  of,  the  defendant.  The  future  may  yet  reveal  the 
truth  as  to  his  guilt  or  innocence  of  the  crime  imputed 
to  him,  of  invading  the  sanctity  of  the  defendant 's  home. 
Upon  the  face  of  the  record  we  should  exculpate  him. 
The  loathsome  record  made  for  themselves  by  his 
accusers  excludes  belief  in  their  statements  wherever  not 
corroborated  ;  but  this  does  not  convict  the  defendant 
of  a  crime  which  the  state  must  establish  by  proof. 
And  here  we  incline  to  think  is  to  some  extent  a  secret 
of  the  adjudications  of  this  case.  Kingsley  is  dead  ;  the 
defendant  was  believed  to  be  a  bad  man,  and  such  facts 
were  allowed  to  prevail  where  affirmative  proof  of  facts 
were  required. 

IL  We  are  to  consider  another  question  of  great, 
if  not  controlling,  importance  in  the  case,  and  incident- 
ally to  the  same  point.  The  district  court, 
in  passing  upon  the  motion  for  a  new  trial, 
gave  quite  extended  reasons  for  its  rulings,  and  ordered 
them  to  be  made  a  part  of  the  record  for  our  considera- 
tion. We  do  not  set  out  the  comments  of  the  court  entire, 
but  will  in  part.  The  court  commenced  by  a  statement : 
"If  I  were  the  jury  trying  this  case,  I  should  render  a 
verdict  ot  not  guilty  from  the  evidence  introduced 
here."  It  comments  on  the  condition  of  Kingsley's 
face ;  the  position  in  which  the  revolver  must  have  been 
placed ;  the  position  of  the  revolver  beside  Kingsley  ; 
the  ball  and  wound  on  the  back  of  defendant,  and  the 
holes  in  the  clothing;  and  concludes  that  they  "point 
rather  to  an  assault  on  Kingsley 's  part,  and  subsequent 
suicide,  than  they  do  to  Billings'  murder  of  Kingsley.'* 
Vol.  81—8 
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The  court  then  comments  on  the  charge  against  Kingsley 
by  defendant,  and  the  course  of  the  defendant  in  regard 
to  it  in  preparing  the  papers,  and  speaking  of  the  letter  of 
confession  it  says :  '*  Billings  pretends  to  have  discov- 
ered an  intimacy  between  Kingsley  and  his  [Billings] 
wife.  He  does  not  act  the  part  of  an  injured  husband. 
He  does  not  appear  indignant  and  furious  ;  but,  like  a 
slimy  viper,  gets  up  a  story — a  confession — that  shows 
a  mind  given  over  to  evil  intentions.  That  confession 
came  from  nobody  but  a  man  of  vile  and  bad  mind." 
Again  the  court  said :  "If  that  confession  was  out  of 
the  case, — if  Billings  did  not  appear  in  the  light  he 
does,  by  reason  of  that  confession,  *  *  *  i  would 
have  set  aside  the  verdict  as  quick  as  it  was  rendered." 
The  court  afterwards  states  its  conclusions  as  follows  : 
"  It  is  possible,  and  barely  possible,  that  he  might  have 
shot  Kingsley.  It  is  within  the  possibilities.  It  is  not 
probable.  I  don't  think  it  is  probable.  I  think  these 
are  improbable  facts.  I  think  it  is  improbable  that  the 
holes  in  the  clothing  were  simulated.  I  think  it  is 
improbable  he  could  have  shot  Kingsley,  and  hid  the 
revolver  as  it  was  found  after  Kingsley 's  death.  I 
think  these  things  are  very  improbable.  And  the 
wound  on  Kingsley 's  head  indicates  the  position  of  the 
revolver  which  seems  quite  improbable  to  my  mind. 
But  the  jury  has  found  a  verdict  upon  these  facts.  I 
don't  feel  at  liberty  to  set  it  aside.  *  *  *  But  I  am 
willing  to  have  my  sentiments  and  my  views  of  this  tes- 
timony go  on  record,  and  appear  in  the  supreme  court 
on  his  hearing,  that  he  may  have  the  benefit  of  it,  and 
that  the  supreme  court  may  view  the  testimony  pre- 
sented to  them  there  in  the  light  of  my  opinion  of  it 
here.  If  they  see  fit  to  set  aside  the  verdict,,  all  right. 
I  think,  perhaps,  if  there  was  no  appeal  that  I  should 
set  it  aside.  *  *  *  The  vileness  of  this  confession 
*  *  *  stands  in  the  way  of  my  interfering  with  the 
verdict  here." 

Appellant  urges  that  the  record  shows  the  judg- 
ment of  the  district  court  to  be,  that  the  verdict  is  not 
sustained  by  the  evidence.     Counsel  for  the  state,  on 
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the  contrary,  urge  that  we  take  notice  of  nothing  but 
the  order  overruling  the  motion  for  a  new  trial.  It  is 
certainly  a  new  and  novel  question  in  this  state,  and 
we  are  cited  to  no  precedent  as  a  guide.  It  is  not  a 
matter  of  impeaching  a  record  by  extrinsic  evidence,  for 
no  question  is  made  of  the  correctness  of  the  record, 
and  the  court  would  surely  have  the  right  to  make  of 
record  facts  occurring  on  the  trial  that  would  tend  to 
show  the  validity  of  the  judgment.  The  law  makes  it 
the  duty  of  the  district  court  to  grant  a  new  trial  in 
criminal  cases  whenever  the  verdict  is  not  sustained  by 
the  evidence.  Code,  sec,  4489.  It  means,  of  course, 
whenever,  in  its  judgment,  sach  is  the  fact,  for  otherwise 
the  statute  would  be  of  no  avail.  And,  in  criminal 
cases,  whenever,  in  the  judgment  of  the  district  conrt, 
a  new  trial  should  be  granted,  and  in  obedience  thereto 
the  order  is  made,  it  is  conclusive  in  the  case,  and  this 
court  cannot  disturb  the  order.  If  the  state  appeals, 
and  this  court  concludes  that  the  district  court  erred,  it 
may  so  state,  but  it  cannot  reverse  the  judgment.  Code, 
sec.  4589;  State  v.  Kinney^  44  Iowa,  444.  Hence, 
the  legislative  intent,  as  to  the  power  of  the  district 
court  in  criminal  cases,  is  that  the  court  may  reverse  its 
judgment  for  errors  against  the  defendant,  bat  not  in 
his  favor.  The  mistake  should  not  be  made  of  attrib- 
uting the  reason  of  the  rule  in  cases  like  this  to  consti- 
tional  guaranties,  because  we  are  not  dealing  with  a 
case  in  which  there  is  an  acquittal,  or  in  which  to  again 
place  the  defendant  on  trial  would  be  in  violation  of 
his  constitutional  rights. 

Having  then  in  view  the  authority  the  legislature 
designed  the  district  court  should  exercise,  we  may 
inquire  as  to  the  effect  of  the  record  in  this  case.  Bar- 
ring the  final  entry  by  which  the  motion  for  a  new  trial 
is  overruled,  and  the  judgment  of  the  district  court — by 
which  we  now  mean  its  convictions— is  not  open  to  ques- 
tion. It  is  not  questioned  to  us  in  argument.  There  is 
not  a  single  conclusion  in  the  opinion  of  the  district 
court  favorable  to  the  verdict.  It  allows  it  to  rest  only 
on  a  bare  possibility.     To  u  valid  judgment  the  law 
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requires,  j^r^<,  that  there  shall  be  a  verdict  upon  evi- 
dence to  satisfy  the  minds  of  the  jury  beyond  a  reason- 
able doubt ;  and,  second^  that  the  judge  who  presides 
at  the  trial  shall  believe  that  the  evidence  is  suflScient  to 
justify  the  finding.  An  affirmative  showing  of  a  want 
of  either  surely  avoids  a  judgment ;  and,  if  we  may  con- 
sider the  entire  record  before  us  to  know  such  facts,  the 
result  is  not  in  doubt.  It  is  quite  difficult  to  read  the 
record  and  avoid  the  belief  that  the  district  court 
thought,  considering  the  magnitude  of  the  case,  the 
great  expense  of  new  trials,  and  the  probable  conclu- 
siveness of  the  opinion  of  this  court  upon  the  sufficiency 
of  the  evidence,  that  it  would  be  better  to  make  an 
order  from  which  an  appeal  could  lie  for  the  purposes 
of  the  case,  than  to  enter  a  judgment,  which,  even  if 
erroneous,  could  not  be  reversed,  and  thus  compel  the 
parties  to  accept  its  judgment.  The  motives,  if  such 
they  were,  from  other  points  of  view,  may  have  much 
to  commend  them,  and  will  doubtless  hasten  the  final 
result  of  the  case.  They  are,  however,  without  support 
in  the  law. 

That  the  district  court  was  thus  influenced  is  evi- 
denced by  many  expressions  in  its  opinion,  but  espe- 
cially when  it  says,  speaking  of  the  verdict :  *'I  think, 
perhaps,  if  there  was  no  appeal,  I  should  set  it  aside." 
From  the  record  as  made,  we  are  led  decidedly  to  the 
conviction  that  it  was  the  judgment  of  the  district  court, 
as  a  result  of  its  consideration,  that  the  evidence  was 
not  sufficient  to  sustain  the  verdict.  With  this  fact 
apparent  of  record,  is  there  anything  in  the  law  to  pre- 
vent our  overruling  a  judgment  based  thereon,  and  in 
conflict  with  it  ?  If  so,  it  is  the  shadow,  and  not  the 
substance  that  is  of  controlling  force,  and  such  a  con- 
clusion must  be  sustained  at  a  sacrifice  of  the  very 
essence  of  judicial  inquiry,— the  truth.  It  is  a  reason- 
able rule,  and  one  having  general  support  in  adjudica- 
tions, that  the  effect  of  a  record  is  to  be  determined 
from  its  consideration  as  a  whole,  and  that  dependent 
portions  thereof  must  yield  a  conformity  to  those  on 
which  they  depend.    If  a  jury  should  return  a  verdict 
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that  "from  the  evidence  we  believe  the  defendant  not 
guilty,  but  we  return  a  verdict  of  guilty,"  a  judgment 
of  conviction  would  not  lie,  because  not  in  conformity 
with  the  actual  findings,  but  a  judgment  of  acquittal 
would,  because  based  on  the  belief  of  the  jury  from  the 
evidence.  The  illustration  may  not,  in  every  sense,  be 
a  parallel,  but  it  is  kindred  in  its  nature,  and  shows 
that  courts  do  not  allow  actual  facts  to  become  subserv- 
ient to  mere  forms,  and  that  the  convictions  of  the 
mind,  when  properly  known,  will  override  a  work  of 
the  hand  that  merely  notes  an  unsupported  conclusion. 
We  regard  such  a  rule  as  applicable  to  the  facts  under 
consideration,  and  conclusive  of  the  case,  independent 
of  our  views  as  to  the  sufficiency  of  the  testimony  to 
sustain  the  verdict. 

On  the  former  trial  in  this  court,  we  did  not  discuss 
the  value  of  the  evidence,  as  other  errors  necessitated  a 
reversal,  and  the  arguments  then  were  entirely,  as  they 
now  are,  mainly,  oral ;  and  between  the  submission  and 
the  determination  of  the  case,  the  personnel  of  the 
court  to  some  extent  changed.  Besides,  if  the  case 
was  to  be  reversed  on  other  grounds,  it  seemed  advis- 
able to  not  embarrass  another  trial  with  our  view  of  the 
facts  and  the  evidence,  as  in  the  event  of  a  change  in 
the  testimony,  which  often  occurs  on  a  second  trial,  our 
comments  might  be  given  undue  weight.  As  after  a 
second  trial  we  may  reasonably  conclude  that  the  facts 
on  which  the  state  relies  for  a  conviction  are  fully  pre- 
sented, and  that  the  state  may  properly  determine  the 
propriety  of  further  prosecution,  we  have  announced 
our  views  as  to  the  sufficiency  of  the  evidence  to  sus- 
tain a  conviction.  Our  conclusion  in  this  respect  is  in 
harmony  with  that  of  the  judge  who  presided  at  the 
trial,  and  gave  to  the  testimony  long  and  patient  atten- 
tion, with  many  added  opportunities  to  know  its  value, 
and  because  of  this  we  are  less  reluctant  to  interfere 
with  the  verdict,  because  of  a  want  of  evidence,  than 
we  otherwise  would  be  under  a  well-known  rule  as  to 
caution  in  such  cases. 

These  considerations  make  our  duty  plain,  and  the 
judgment  of  the  district  court  is  again  reveused. 
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P.   H.  Theissen,   Appellee,    v.  The  City  of    Belle 

Plaine,  Iowa,  Appellant. 

1.  Negligence:  pebsonal  injuby:  evidbncb:  practicb.  Where, 
in  an  action  for  personal  injury,  the  close  of  plaintiff 's  testimony 
left  a  conflict  in  the  evidence  upon  the  question  of  negligence  on 
the  part  of  the  defendant,  and  that  of  the  plaintiff's  freedom  from 
contributory  negligence,  held,  that  the  case  should  be  left  to  the  jury 
to  decide,  and  that  a  motion,  at  such  stage  of  the  case,  to  instruct  the 
jury  to  return  a  verdict  for  the  defendant,  was  properly  overruled. 

2.     : :  NOTICE.    The  accident  resulting  in  injury  to  the 

plaintiff  occurred  between  ten  and  eleven  o'clock  at  night,  and 
was  caused  by  the  removal  of  a  barricade  before  an  opening  in  the 
public  sidewalk  of  the  defendant  city  between  ten  o'clock  of  the 
same  evening  and  the  time  of  the  accident.  Held,  that  the  facts 
did  not  warrant  a  presumption  of  knowledge  on  the  part  of  the 
city  of  the  removal  of  the  barricade  prior  to  the  accident,  and  that, 
in  the  absence  of  evidence  that  the  city  had  caused  its  removal  or 
had  actual  notice  thereof,  it  was  not  guilty  of  negligence. 

8.      :  :  CONTRIBUTOEY  MBOLIGBNCE :  INSTBUOTIONB.     In  an 

action  for  damages  for  a  personal  injury  sustained  through  the 
alleged  negligence  of  another,  an  instruction  to  the  jury  that,  to 
entitle  the  plaintiff  to  recover,  he  must  show  himself  to  have  been 
free  from  negligence  that  proximately  contributed  to  the  injury, 
is  not  improper. 

Appeal  from   Benton    District   Court. — Hon.   J.   H. 

Preston,  Judge. 

Tuesday,  October  14,  1890. 

Action  to  recover  damages  for  personal  injuries 
sustained  by  falling  into  an  opening  in  one  of  the 
public  sidewalks  of  the  defendant  city,  because  of  the 
alleged  negligence  of  the  city  in  not  repairing  said  walk, 
and  in  not  adequately  protecting  those  using  the  same 
from  falling  into  the  opening  therein.  There  was  a  trial 
to  a  jury,  resulting  in  a  verdict  and  judgment  for  plain* 
tiff.    The  defendant  appeals* 
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J\  J,  Mosuat  and  2\  H.  Milner^  for  appellant. 

Whipple  &  Sells  and  George  G.  Scrimgeour^  tor 
appellee 

Given,  J. — T.     At  the  close  of  plaintiflf 's  testimony 

defendant  moved  for  a  verdict  upon  the  grounds  that 

1.  neolioekcb:   the  evidence  showed  plaintiff  guilty  of  con- 

p^^°evi.°     tributory  negligence,  and    failed  to  show 

tice.  negligence  on  the  part  of  defendant.    The 

overruling  of  this  motion  is  assigned  aet  error. 

It  appears,  without  conflict,  that  some  days  prior 
to  April  80,  1888,  the  defendant  city  permitted  a  part 
of  one  of  its  public  sidewalks  to  be  and  remain  removed 
to  facilitate  repairs  on  an  abutting  building.  By  the 
removal,  an  opening  was  made  in  the  walk  dangerous 
to  persons  traveling  along  the  same.  Suitable  guards 
were  placed  and  maintained  around  the  opening  up  to 
the  evening  of  the  night  that  plaintiff  was  injured. 
There  were  two  routes  equally  distant  and  convenient 
between  the  plaintiff's  home  and  place  of  business ;  one 
being  by  the  walk  in  question.  Between  ten  and  eleven 
o'clock  on  the  evening  of  April  30,  1888,  the  plaintiff, 
while  walking  along  the  sidewalk  in  question,  from  his 
place  of  business  to  his  home,  fell  into  the  opening  and 
received  the  injuries  for  which  he  seeks  to  recover.  He 
knew  of  the  opening,  and  of  the  manner  in  which  it  had 
been  inclosed  for  several  days  prior  to  the  accident. 
He  testified,  that  he  took  that  road  instead  of  the  other 
because  he  was  carrying  a  sum  of  money  ;  that  tramps 
were  around  that  evening  ;  and  that  he  was  more  likely 
to  encounter  them  by  the  other  road,  as  it  led  past  the 
railroad  depot,  and,  going  as  he  did,  he  had  the  com- 
pany of  two  neighbors  part  of  the  way  home.  He  also 
testified  that  the  night  was  so  dark  he  could  not  see 
anything,  and  that  he  had  his  hands  out  feeling  for  the 
boards  that  inclosed  the  opening  when  he  fell  in,  and 
that  there  was  only  one  board  across  the  opening  at  the 
west  end  where  he  fell,  which  was  the  lower  board,  and 
over  which  he  tripped.     Taking   the  testimony  as  it 
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stood  when  this  motion  was  ruled  upon,  there  was 
clearly  such  conflict  upon  the  question  of  negligence  of 
each  party  as  to  entitle  the  parties  to  have  the  same 
decided  by  the  jury.  It  was  for  the  jury  to  decide 
whether,  under  the  facts  ^nd  circumstances,  either 
party  was  guilty  of  negligence.  There  was  no  error  in 
overruling  the  motion.  Whitsett  v.  Chicago,  R.  L  <fe 
P.  By.  Co.,  67  Iowa,  150. 

II.  As  already  stated,  it  appeared  without  con- 
flict that  up  to  the  evening  of  the  accident  the 
«.  — : :      opening  in   the  walk  was  sufficiently  bar- 

"*'"*^-  ricaded.    The    knowledge  of   that  fact   is 

relied  upon  as  justifying  the  plaintiff  in  going  that 
way.  The  testimony  of  Mr.  Elliott,  the  mayor,  and 
others,  that  the  planks  were  in  position  across  the 
west  end  of  the  opening  afr  ten  o'clock  on  the  night 
of  the  accident,  is  not  necessarily  contradicted  by 
the  statement  of  plaintiff  and  others  that  the  top 
plank  was  gone  when  he  fell  in  the  opening.  '  But  one 
conclusion  can  be  reached  from  the  testimony,  and 
that  is,  that  between  the  time  Mr.  Elliott  left  the  place, 
and  the  time  of  the  accident,  the  upper  plank  had  been 
removed,  and  that  the  accident  occurred  because  of  such 
removal.  The  city  was  not  guilty  of  negligence  unless 
it  caused  the  removal  of  the  upper  plank,  or  had  notice 
of  its  removal,  or  such  time  had  elapsed  as  that  it  may 
be  presumed  to  have  known  of  its  removal.  There  is  no 
claim  that  the  city  caused  the  plank  to  l)e  removed,  nor 
that  its  officers  had  any  knowledge  of  its  removal.  The 
time  between  the  removal  and  the  accident  was,  at  most, 
less  than  one  hour,  and  in  the  night.  Surely  notice 
cannot  be  inferred  from  such  a  state  of  facts.  Appel- 
lant's motion  for  new  trial  should  have  been  sustained 
upon  the  grounds  that  the  plaintiff  failed  to  show  that 
the  defendant  was  guilty  of  negligence  as  charged. 

III.  Appellant  complains  of  the  use  of  the  word 

"proximately"    as    found  in  the  fifth   and    seventh 

8. s :       paragraphs  of  the  charge  to  the  jury,  and 

SSSteiS?    refers  to  Parkhill  v.  Tovm  of  Brighton,  61 
inBtmctioM.    iowa,-103,  whereiu  the  court  says,  that  ''  the 
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language  used  is  proper  enough  in  a  legal  treatise  of 
judicial  opinion,  but  is  not  to  be  commended  in  an 
instruction  to  a  jury.  The  giving  of  the  instruction 
cannot,  perhaps,  properly  be  assigned  as  error."  The 
reason  for  this  remark  does  not  now  apply  with  the 
same  force,  because  of  the  frequency  with  which 
the  term  is  employed  in  legal  proceedings,  and  the 
more  general  understanding  of  its  meaning.  The 
instructions  under  notice  were  plain  and  easily  under- 
stood. 

It  follows  from  the  conclusion  already  announced 
that  the  judgment  of  the  district  court  must  be  reversed. 
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The  State  of  Iowa,   Appellant,   v.   J.   L.   Mahan,      I'sTm 

Appellee.  .i22-J! 

'^^  ,  81    121 
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1.     Adultery :  unmabribd  pbbson.    An  unmarried  person  may  be        ^  isi 

guilty  of  the  crime  of  adultery,  and  punished  therefor  under  section        

4008  of  the  Code. 

3.  ■ :  IKDIOTICBNT.    An  indictment  for  the  crime  of  adultery 

may  be  good  although  it  does  not  show  that  the  prosecution  was 
commenced  upon  the  complaint  of  the  husband  or  wife  of  the 
accused,  nor  that  the  latter  is  unmarried.  If  the  defendant  in 
such  case  is  married,  that  fact  should  be  pleaded  as  a  defense. 

Appeal  from  Clinton  District  Court. — Hon.  W.   F. 

Brannan,  Judge. 

Tuesday,  October  14,  1890. 

The  defendant  was  indicted  for  the  crime  of 
adultery.  A  demurrer  to  the  indictment  was  sustained; 
and  the  state  appeals. 

John  T.  Stone  J  Attorney  General,  and  A.  H. 
McCoy ^  for  the  State. 

No  appearance  for  appellee. 

RoBiNSOK,  J. — The  body  of  the  indictment  is  in 
words  as  follows:     "The  grand  jury  of  the  county 
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of  Clinton,  in  the  name  and  by  the  authority  of  the 
state  of  Iowa,  upon  complaint  made  and  prosecution 
commenced,  by  Arthur  E.  Bicknell,  husband  of  Grace 
E.  Bicknell,  accused  J.  L.  Mahan  of  the  crime  of 
adultery  committed  as  follows:  The  said  J.  L.  Mahan. 
on  the  fifteenth  day  of  April,  A.  D.  1888,  in  the  county 
aforesaid,  did,  wilfully  and  feloniously,  have  sexual 
intercourse  with  Grace  E.  Bicknell,  a  married  w6man, 
who  was  not  his  wife,  the  said  Grace  E.  Bicknell  being 
then  and  there  a  married  woman,  and  the  wife  of  said 
Arthur  E.  Bicknell." 

I.  The  indictment  was  found  by  virtue  of  section 
4008  of  the  Code,  which  is  as  follows  :     "  Every  person 

who  commits  the  crime  of  adultery  .shall 
unmaiTieci  be  puuished  by  imprisonment  m  the  peni- 
tentiary not  more  than  three  years,  or  by 
a  fine  not  exceeding  three  hundred  dollars,  and  impris- 
onment in  the  county  jail  not  exceeding  one  year ;  and 
when  the  crime  is  committed  between  parties,  only  one 
of  whom  is  married,  both  are  guilty  of  adultery,  and 
shall  be  punished  accordingly.  No  prosecution  for 
adultery  can  be  commenced  but  on  the  complaint  of 
the  husband  or  wife."  The  complaint  must  be  made 
by  the  husband  or  wife  of  the  person  accused  of  the 
crime.  Busli  v.  Workman^  Sheriffs  64  Iowa,  205. 
But  an  unmarried  person  may  be  guilty  of  the  crime 
and  punished  as  provided  by  the  section  quoted.  State 
V.  Wilson,  22  Iowa,  364.  The  indictment  was  evidently 
drawn  upon  the  theory  that  the  husband  of  the  woman 
with  whom  the  adultery  was  committed  was  the  proper 
person  to  make  the  complaint,  but  the  error  does  not 
vitiate  the  indictment.  The  allegation  in  regard  to  the 
complaint  of  the  husband  is  immaterial,  and  may  ba 
treated  as  surplusage. 

II.  To  constitute  the  statutory  ofl'ense  it  is  neces- 
sary that  at  least  one  of  the  parties  to  the  act  of  sexual 
2. :  Indict-     intercourse  be  married,  and  both  may  be. 

"'^°'-  State  V.  Both,  17  Iowa,  336.     The  indict- 

ment in  this  case  shows  that  defendant  had  wilful  and 
felonious  sexual  intercourse  with  a  woman  who  was  the 
wife  of  another.     It,  therefore,  shows  that  the  crime  of 
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adaltery  was  in  fact  committed  by  defendant.  Had  he 
been  a  married  man  it  would  have  been  essential  to  the 
success  of  the  prosecution  that  it  should  have  been  com- 
menced on  the  complaint  of  his  wife.  If  the  indictment 
had  shown  that  he  was  married  when  the  prosecution 
was  commenced,  it  would  have  been  necessary  for  the 
state  to  show  that  it  was  commenced  on  the  complaint 
of  his  wife.     State  v.  Henke,  58  Iowa,  467. 

And,  when  the  indictment  shows  that  the  defend- 
ant was  married  at  the  time  the  prosecution  was  com- 
menced, it  should  allege  that  the  prosecution  was 
commenced  on  the  complaint  of  the  husband  or  wife. 
Such  an  allegation  is  necessary  to  show  that  the  court 
has  jurisdiction  to  try  the  case,  for  the  reason  that  an 
indictment  must  show  on  its  face  that  the  offense  which 
it  charges  is  triable  in  the  court  to  which  it  is  returna- 
ble.    Code,  sec.  4306. 

But  the  question  raised  by  the  demurrer  in  this 
case  is,  whether  it  is  necessary,  when  the  indictment 
does  not  show  that  the  prosecution  was  commenced  on 
the  complaint  of  the  husband  or  wife  of  the  defendant, 
that  it  should  show  that  the  defendant  was  not  married 
when  the  proceedings  were  instituted.  In  considering 
this  question  it  must  be  remembered  that  the  complaint 
required  by  the  statute  is  not  an  element  of  the  crime. 
State  V.  Donovan  J  61  Iowa,  278.  The  indictment  dis- 
closes no  fact  from  which  the  marriage  of  defendant  can 
be  inferred.  We  are  not  justified  in  presuming  that  he 
was  married  when  these  proceedings  were  commenced. 
The  indictment  shows  that  defendant  committed  the 
crime  of  adultery,  and  that  his  guilt  does  not  depend 
upon  his  state  as  to  being  married  or  single  at  the  time 
of  the  act.  Under  these  circumstances,  if  defendant 
was  married,  the  failure  of  his  wife  to  make  complaint 
was  a  matter  of  defense,  which  he  was  required  to  prove 
in  order  to  take  advantage  of  it.  It  is  not  necessary  to 
negative  an  exception  made  in  a  criminal  statute,  unless 
it  adds  a  qualification  to  bring  a  case  within  it,  which, 
but  for  the  qualification,  would  be  without  it.  State  v. 
Stapp^  29  Iowa,  651 ;  10  Amer.  &  Eng.  Enc.  Law,  578, 
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and  notes;  Whart.  Crim.  PI.  &  Pr.,  sec.  238;  State  v. 
Oohdble^  ante^  p.  60.  We  conclude  that  the  indict- 
ment in  question  charged  a  complete  offense,  and  on  its 
face  showed  that  the  court  below  had  jurisdiction  to 
try  it.    The  judgment  of  the  district  court  is,  therefore, 
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Sioux   Valley  State   Bank,    Appellee,    v,  Morris 

Kellog,  Appellant. 


1. 


8. 


5. 


Attachment:  plbadinq:  vbrifioation.  The  provisions  of  seo- 
tion  2672  of  the  Code,  requiring  that  affidavits  in  verification  of 
pleadings  show  the  competency  of  the  affiant  to  make  the  verifica- 
tion, are  not  applicable  to  affidavits  made  under  section  2951  of  the 
Ck>de  as  the  basis  for  the  issuance  of  writs  of  attachment. 


-^— :  LEVY :  NOTiOB.  The  failure  of  an  officer  executing  a  writ 
of  attachment  to  give  notice  of  the  levy  thereunder  to  the  attach- 
ment defendant  renders  the  levy  invalid,  notwithstanding  an 
entry  thereof  in  the  incumbrance  book. 

:  DAMAGES :  NOTICE.  Where  the  levy  of  a  writ  of  attach- 
ment is  fatally  defective  no  damages  are  recoverable  for  the 
wrongful  suing  out  of  such  writ,  and,  upon  disclosure  of  such 
fact,  evidence  introduced  under  issues  joined  on  the  attachment 
defendant's  counterclaim  for  such  damages  should  be  withdrawn 
from  the  jury. 

Evidence :  deolabations  :  aoenot.  Proof  of  declarations  made 
by  an  agent  in  the  course  of  his  employment  for  the  sale 
and  lease  of  certain  lands,  that  such  lands  had  beem  conveyed  to 
his  principal  in  payment  of  a  promissory  note  held  by  the  principal 
against  the  latter*s  grantor,  is  not  admissible  in  an  action  by  the 
principal  against  the  grantor  for  the  collection  of  such  note  to  show 
payment  thereof. 

Trial  by  Jury :  proof  :  pbactioe.  Where  the  evidence  pro- 
duced in  support  of  an  issue  in  a  cause  is  so  deficient  in  proof 
thereof  that  a  verdict  thereon  in  favor  of  the  party  presenting  the 
same  would  be  set  aside,  the  court  may  properly  withdraw  such 
issue  from  the  consideration  of  the  jury. 


Appeal     from     Woodbury     District     Court. —  Hon. 
George  W.  Wakefield,  Judge. 
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WlTDNESDAY,  OOTOBER  15,  1890. 

Action  upon  a  promissory  note.  There  was  a  judg- 
ment upon  a  verdict  for  the  plaintiff.  The  defendant 
appeals.  ' 

Joy^  Hudson^  Call  <fe  Joy^  for  appellant. 
Hubbard^  Spalding  &  Taylor^  for  appellee. 

Beck,  J. — I.  The  petition  declares  upon  a  promis- 
sory note,  of  which  defendant  was  a  joint  maker.  The 
defendant  alleges  in  his  answer  that  he  executed  the 
note  as  the  surety  of  his  co-maker.  An  attachment  was 
issued  in  the  case,  which  was  levied  upon  defendant's 
lands.  The  defenses  pleaded  to  the  action  need  not 
be  here  stated.  The  objections  raised  by  counsel  of 
defendant  against  the  judgment  will  be  considered  in 
the  order  of  their  presentation  in  argument. 

11.  Defendant  moved  in  the  court  below  to  strike 
the  verification  of  plaintiff's  petition,  on  the  ground 

that,  being  made  by  the  attorney  for  plain- 
pleading:     *  tiff,  it  fails  to  show  that  he  had  knowledge 

Teriflcatlon.  '  ° 

of  the  statements  contained  in  the  petition, 
thus  showing  his  competency  to  make  the  affidavits. 
Counsel's  i)osition  is  based  upon  Code,  section  2672, 
which,  with  preceding  sections,  provides  for  the  verifi- 
cation of  pleadings,  and  that  subsequent  pleadings 
shall  be  in  a  like  manner  verified.  These  sections  are 
designed  to  restrict  pleadings  to  matters  of  fact,  and  to 
prevent  abuses  arising  from  the  pleading  of  fictitious 
defenses.  The  affidavit  verifying  ^  the  petition  in  this 
case  was  not  made  under  the  section  of  the  statute  cited 
by  defendant's  counsel,  above  mentioned,  but  under 
Code,  section  2951,  prescribing  that  the  petition  in  an 
action  wherein  an  attachment  is  sought  must  be  sworn 
to ;  but  it  contains  no  provision  like  that  found  in  the 
section  cited  by  plaintiff's  counsel,  to  the  effect  that 
the  competency  of  the  affiant  must  be  shown  in  the 
verification.  The  motion  to  strike  the  verification  was 
rightly  overruled. 
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III.  The  defendant  pleaded  as  a  defense,  and  set  up 
as  a  counterclaim,  that  the  attachment  was  issued 
2  .  jg^.       without  any  just  cause,   and  wrongfully, 

notice.  and  that  he  sustained  loss  and  injury  by 

reason  of  the  unlawful  issuing  of  the  attachment.  The 
damages  accruing  therefor  he  seeks  to  recover  in  this 
Q        ^-«        action.     The  district  court    excluded  evi- 

3.  -^— :  dam- 

ages: notice.  (Jeuce  tending  to  support  defendant's  coun- 
terclaim, and  withdrew  it  from  the  consideration  of  the 
jury.  This  action  of  the  court  was  right,  for  the  reason 
that  the  record  shows  thkt  there  was  in  fact  no  levy  of 
the  attachment.  It  is  not  shown  in  the  record  that 
notice  of  the  levy  of  the  attachment  was  given  to  the 
defendant.  The  return  of  the  officer  serving  the  attach- 
ment fails  to  show  such  notice.  This  court  has  held 
that,  under  Code,  section  2967,  such  defect  is  fatal,  and 
a  levy  is  invalid  in  the  absence  of  the  notice  required 
by  this  section.  And  this  is  so,  though  the  supposed 
levy,  as  in  that  case  and  this,  was  entered  in  the  incum- 
brance book.  J^irst  Nat.  Bank  v.  Jaspei'  Co.  BanTc^ 
71  Iowa,  486. 

IV.  The  defendant  proposed  to  prove  declarations 
and  statements  made  by  the  cashier  of  plaintiff  to  the 

effect  that  certain  lands  were  conveyed  to 
'  declarations:    plaintiff  by  the  principal  in  the  note  in 

agency.  ^  *.  *. 

payment  thereof.  These  declarations  and 
statements  were  offered  in  evidence  to  support  the 
defense  that  the  note  had  been  paid,  and  were  made  by 
the  cashier  while  renting  the  lands,  collecting  rents 
thereon,  or  negotiating  sales  thereof.  The  evidence, 
we  think,  was  rightly  excluded.  It  will  be  observed 
that  the  admission  -  and  statements  pertained  to  the 
issue  involving  the  existence  of  the  debt  on  the  note 
and  its  payment.  They  were  made  while  the  cashier 
was  transacting  business  concerning  the  lands,  not  busi- 
ness concerning  the  debt  on  the  note.  Now  the  state- 
ments of  an  agent  will  be  received  in  evidence  against 
his  principal  only  when  made  touching  matters  of  busi- 
ness which  he  is  transacting  when  they  are  made,  and 
which  are  in  the  scope  of  his  authority,     McPherrin  v. 


Oct.  1890J    Sioux  Val.  State  Bank  v.  Kellog.       127 

m 

Jennings,  66  Iowa,  622.  The  controversy  between  the 
parties  involves  the  question  of  fact  whether  the  land 
was  conveyed  to  the  bank  in  payment  or  security  of  the 
debt  for  which  defendant's  note  was  given.  There  is 
no  controversy  as  to  the  fact  that  the  lands  were  con- 
veyed to  the  bank.  It  will  be  readily  seen  that,  while 
holding  the  land  as  security,  the  bank  may  have  had 
the  authority  to  sell  and  rent  the  lands,  and  collect 
rents  therefor.  Business  connected  with  the  renting 
and  sale  of  the  land,  and  the  collection  of  rents,  had  no 
connection  with  the  question  involving  the  payment 
of  the  note.  We  conclude  the  evidence  was  rightly 
excluded. 

V.  The  defendant  alleged  in  his  answer  that  the 
cashier  of  plaintiff  informed  him  that  the  note  had  been 

paid,  and  that,  relying  and  acting  upon  this 
'  proof:  prac-  '  information,  he  had  omitted  to  secure  his 

lice. 

claim  on  his  cod^fendant  by  reason  of  the 
execution  of  the  note  as  surety.  Wherefore  defendant 
alleges  that  plaintiff  is  now  estopped  to  claim  that 
defendant  is  liable  on  the  note.  The  court  by  an 
instruction  withdrew  the  consideration  of  this  defense 
from  the  jury,  on  the  ground  that  it  is  not  supported 
by  proof.  The  ruling  of  the  court  is  correct.  The  evi- 
dence wholly  fails  to  show  that  defendant  could  have 
secured  one  cent  from  his  codefendant,  had  he  attempted 
to  do  so,  after  the  statements  as  to  the  payment  of  the 
note  alleged  to  have  been  made  by  plaintiff's  cashier. 
In  that  condition  of  the  proof,  no  verdict  ought  to  have 
been  found  for  defendant  upon  this  defense,  and,  if  the 
issue  thereon  had  been  submitted  to  the  jury,  and  a 
verdict  found  for  defendant  upon  that  issue,  it  would 
have  been  set  aside.  We  conclude,  upon  these  con- 
siderations, that  the  district  court  rightly  withdrew  the 
defense  from  the  jury. 

This  discussion  disposes  of  all  questions  in  the  case, 
and  leads  us  to  the  conclusion  that  the  judgment  of  the 
district  court  ought  to  be  affirmed. 


128  KuHLMAN  V.  Wood.  [81  Iowa 


Henry  Kuhlman,  Appellant,  v.  N.  E.  Wood,  Appellee. 

1.  Sale:  fraud:  rbsoission.  The  plaintiff  agreed  to  sell  to  defend- 
ant certain  specific  articles  of  household  furniture  situated  in  a 
hotel  for  a  sum  named,  but  before  delivery  he  removed  a  number 
of  articles  from  the  premises,  and  substituted  for  some  other 
articles  of  less  value.  Upon  discovery  of  these  facts  the  defend- 
ant refused  to  carry  out  the  agreement,  and  left  the  property  in 
the  possession  of  the  plaintiff.  Heldy  that  the  defendant  was 
entitled  to  rescind  the  sale,  and  recover  of  the  plaintiff  the  money 
paid  thereunder. 

2.  Chattel  Mortgage :  payment.  After  the  rescission  of  the  above 
sale  the  defendant  purchased  a  chattel  mortgage  against  the  same 
property,  which,  by  the  terms  of  the  sale,  he  was  to  assume  and 
pay.  Held,  that  the  contract  of  sale  having  been  rescinded  the 
purchase  of  the  mortgage  did  not  operate  as  a  payment  thereof, 
and  that  defendant  was  entitled  to  enforce  the  same  against  the 
property. 

Appeal  from  Woodbury  District  Court. — Hon.  George 

W.  Wakefield,  Judge. 

Wednesday,  October  16,  1890. 

This  is  an  action  in  equity,  wherein  the  plaintiff  seeks 
to  have  enjoined  the  foreclosure  of  a  chattel  mortgage  on 
certain  hQtel  property.  The  defendant  seeks  to  recover 
of  plaintiff  the  sum  of  one  hundred  and  fifty  dollars, 
on  account  of  money  paid  by  virtue  of  an  agreement 
which  was  rescinded,  as  he  alleges,  in  consequence  of 
the  fraudulent  conduct  of  plaintiff.  After  a  trial  upon 
the  merits,  the  district  court  dismissed  the  petition  of 
plaintiff,  and  rendered  judgment  in  favor  of  defendant 
for  one  hundred  and  fifty  dollars,  with  interest^  and 
costs.    The  plaintiff  appeals. 

Lutz  &  Sears,  for  appellant. 

John  IT.  Weaver  J  for  appellee. 
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Robinson,  J.— During  the  year  1888,  the  plaintiff 
was  engaged  in  the  business  of  keeping  the  hotel  known 

1.  Saw  fraud:  ^^  ^^®  "Madisou  House,"  in  Sioux  City. 
•  pesoisaiorf.  "  Qu  the  thirteenth  day  of  April  of  that  year 
he  executed  and  delivered  to  one  Rankin  a  chattel 
mortgage  on  the  stock  and  furniture  in  said  hotel,  to 
secure  the  payment  of  a  note  for  three  hundred  and 
fifty  dollars,  which  was  payable  six  months  after  that 
date.  On  the  twenty-third  day  of  August,  1888,  the 
parties  to  this  action  entered  into  a  verbal  agreement 
for  the  sale  by  plaintiff  to  defendant  of  all  the  house- 
hold goods  used  in  carrying  on  the  business  of  keeping 
said  hotel,  and  the  surrendering  to  the  latter  the  posses- 
sion of  the  hotel.  The  agreement  required  defendant 
to  pay  to  plaintiff  five  hundred  and  eighty-seven  dollars 
and  fifty  cents  in  cash  ;  to  give  his  note  for  three  hun- 
dred dollars  due  in  sixty  days  ;  and  to  assume  the  pay- 
ment of  the  Rankin  mortgage  debt,  on  which  there  was 
then  due  three  hundred  and  twelve  dollars  and  fifty 
cents.  The  negotiations  for  the  property  were  com- 
menced on  the  twenty- first  day  of  August,  and  substan- 
tially concluded  on  the  next  day.  The  hotel  was  visited 
by  defendant  on  the  first  day  named,  and  by  himself 
and  wife  on  the  next  day,  the  property  inspected,  and  a 
memorandum  of  a  part  thereof  taken.  On  the  twenty- 
third  day  of  August,  defendant  paid  to  the  persons 
entitled  thereto,  to  apply  on  the  payments  required  by 
his  agreement  the  sum  of  one  hundred  and  fifty  dollars, 
as  rent  for  the  hotel.  Late  in  the  afternoon  of  that 
day,  he  went  to  the  hotel  with  his  wife,  servants  and 
some  provisions,  for  the  purpose  of  taking  possession. 
At  that  time  he  claims  he  discovered  that  much  of  the 
table  furniture,  and  many  of  the  napkins,  towels, 
blankets,  quilts  and  other  articles,  which  he  had  pur- 
chased, were  missing,  and  that  in  some  cases  articles  of 
inferior  value  had  been  substituted  for  those  he  had 
purchased.  He  estimated  that  the  property  he  found  at 
tLat  time  was  worth  two  hundred  dollars  less  than  that 
he  had  purchased,  and  refused  to  accept  it  unless  the 
Vol.  81—9 
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plaintiff  would  deduct  that  amount  from  the  purchase 
price.  But  plaintiff  refused  to  make  the  deduction 
demanded,  and  defendant  refused  to  carry  out  the 
-agreement,  and  left  the  hotel  and  all  the  property 
therein  in  the  possession  of  plaintiff.  Defendant  after- 
^vards  purchased  the  Rankin  mortgage,  and  was  about  to 
foreclose  it  when  this  action  was  commenced  to  restrain 
him.  Plaintiff  contends  that  he  was  able  and  will- 
ing to  carry  out  on  his  part  the  agreement  of  sale  ;  that 
4ill  the  property  he  had  contracted  to  sell  was  in  the 
hotel,  and  tendered  to  defendant  when  he  went  to  it  to 
take  possession  ;  and  that,  as  it  was  a  part  of  the  agree- 
ment that  defendant  should  pay  the  mortgage  debt  to 
Eankin,  it  should  be  regarded  and  treated  as  canceled 
.by  his  purchase  of  it. 

The  real  question  which  we  are  required  to  deter- 
mine is  whether  there  was  such  a  difference  between  the 

property  contemplated  by   the  agreement 
mortipage:       and  that  tendered  in  fulfillment  of  it  as 

authorized  its  rescission  by  defendant.  The 
evidence  is  conflicting,  but  we  think  a  fair  preponderance 
-establishes  the  following  facts:  Before  the  twenty- 
4ihird  day  of  August,  the  beds  and  bedding  were 
inspected  as  they  were  found  in  the  various  rooms,  and 
fiome  of  the  towels,  napkins,  knives,  forks,  spoons  and 
other  table-ware  were  examined.  The  different  articles 
were  not  counted,  however,  but  the  statement  of  plain- 
tiff as  to  the  number  of  each  was  taken  and  noted  in  a 
memorandum  book  by  defendant.  On  the  evening  of 
August  23,  much  of  the  property  inventoried  by 
defendant  could  not  be  found.  Instead  of  twenty-one 
jpairs  of  blankets,  as  inventoried,  but  six  pairs  and, 
one  single  one  could  be  found.  Twenty  or  thirty  quilts 
were  missing,  and  those  found  were  of  poorer  quality 
^nd  less  value  than  those  inventoried.  Knives,  forks, 
epoons,  napkins,  towels  and  other  articles  were  missing, 
and  plaintiff  would  give  no  account  of  them.  The  evi- 
>dence  satisfies  us  that  the  property  tendered  to  defend- 
ant was  not  in  some  substantial  respects  that  which  he 
had  agreed  to  purchase,  and  that  the  variance  was  so 
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great  that  he  was  under  no  obligation  to  accept  any  of 
that  tendered,  but  was  authorized,  after  plaintiff's 
refusal  to  deliver  the  property  agreed  upon,  to  rescind 
the  agreement,  and  is  entitled  to  recover  the  money  he 
had  paid  by  virtue  of  it.  When  the  agreement  was 
rescinded  his  obligation  to  assume  and  pay  the  mortgage 
debt  was  at  an  end,  and  he  had  a  right  to  purchase  and 
enforce  it  against  plaintiff  in  the  same  manner  and  to 
the  same  extent  as  though  the  agreement  had  never 
been  made.  Our  conclusion  is  that  the  action  of  the  dis- 
trict  court  was  in  all  respects  correct.     It  is,  therefore, 

AFFIRMED. 


The   State    of   Iowa,   Appellee,  v.   M.  B.   Foster^ 

Appellant. 

Iiaroeny :  iq]BNTiTT  of  person  :  evidbncb.  The  defendant  was  brought 
from  the  state  of  Ohio  to  Appanoose  county,  Iowa,  to  answer  an; 
indictment  for  the  theft  of  two  horses,  found  against  one  Foster 
five  years  previous,  and  who  had  jumped  his  bail.  In  defense,  be 
claimed  that  his  name  was  Jared  Hickej,  and  that,  at  the  time  of 
the  commission  of  the  offense  aliened,  he  resided  near  Coldwater,, 
liichigan.  Twenty-two  out  of  twenty-three  witnesses,  called  by 
the  state,  testified  that  defendant  was  the  identical  man  who  had 
been  found  in  the  possession  of  the  horses,  and  was  arrested  and 
lodged  in  jail  five  years  before  for  the  offense  charged.  Seven 
persons,  among  whom  was  the  sheriff  who  made  the  former  arrest, 
and  the  jailer  then  in  charge  of  the  jaU,  testified  that  defendant 
was  not  the  man  formerly  arrested  for  the  same  offense.  Held, 
that  a  verdict  finding  defendant  guilty  was  sufficiently  supported 
by  the  evidence. 

Appeal /ram  Appanoose  Df  strict  Court. — Hon.  H.  C. 

Traverse,  Judge. 

Wednesday,  October  15,  1890. 

The  defendant  was  tried,  convicted,  and  sentenced 
to  imprisonment  in  the  penitentiary  for  two  years  and 
six  months,  upon  an  indictment  for  the  larceny  of  two 
horses,  and  he  appeals. 
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-L.  /.  McCoun  for  appellant. 

John  T.  Stone^  Attorney  General,  and  C.  F.  Howell^ 
^County  Attorney,  for  the  State. 

RoTHROOK,  C.  J. — I.  On  the  sixteenth  day  of 
June,  1883,  two  horses,  the  property  of  one  Silknitter, 
were  stolen  from  his  barn  on  his  farm  near  Centerville, 
in  Appanoose  county.  As  soon  as  the  theft  of  the 
horses  was  discovered,  pursuit  was  made ;  and,  in  a  day 
-or  two  after  the  crime  was  committed,  the  thief  was 
caught  in  Warren  county,  with  the  horses  in  his  pos-  . 
session.  He  gave  his  name  as  that  of  William  Foster. 
He  was  brought  back  to  Centerville,  by  way  of  Char- 
iton, and  lodged  in  jail,  to  await  the  action  of  the  grand 
jury.  His  bail  was  fixed  at  the  sum  of  five  hundred 
dollars.  On  the  first  day  of  September,  1883,  before 
the  indictment  was  found,  one  W.  S.  Scott  appeared  and 
deposited  five  hundred  dollars  in  lieu  of  bail,  and  Foster 
was  released  from  custody.  An  indictment  was  found 
sholrtly  afterwards;  and,  when  Foster  was  called  to 
answer  thereto,  he  failed  to  appear,  and  the  deposit  of 
five  hundred  dollars  was  forfeited.  The  status  of  the 
cause  remained  unchanged  for  about  five  years,  when  a 
man  was  arrested  at  Bowling  Green,  in  the  state  of 
Ohio,  upon  a  charge  of  horse-stealing.  The  sheriff  of 
Appanoose  county  suspected  that  the  man  arrested  in 
Ohio  was  the  same  person  who  stole  Silknitter 's  horses; 
and,  upon  request,  the  authorities  in  Ohio  sent  a  photo- 
graph of  their  prisoner  to  said  sheriff,  who  proceeded  to 
Ohio,  procured  a  requisition  from  the  governor  of  that 
state,  and  brought  the  defendant  to  Centerville  to 
answer  to  the  indictment.  A  plea  of  not  guilty  was 
interposed,  and  a  trial  was  had,  and  the  defendant  was 
found  guilty,  and  the  verdict  was  set  aside,  and  a  new 
trial  granted.  The  new  trial  resulted  in  a  verdict  of 
guilty,  and  from  a  judgment  of  conviction,  as  above 
stated,  this  appeal  was  taken. 

It  is  conceded  that  the  two  horses  were  stolen,  and 
that  the  man  in  whose  possession  they  were  found  was 
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the  person  who  committed  the  crime.  The  defendant 
claimed  that  he  was  not  the  person  who  was  found  in 
the  possession  of  the  stolen  property,  and  that,  at  the 
time  the  crime  was  committed,  and  for  all  the  time  the 
thief  was  in  jail,  he  ( the  defendant )  openly  and  pub- 
licly resided  near  Coldwater,  Michigan,  and  was  not  at 
any  time  during  such  imprisonment  in  this  state  ;  and 
that  he  is  not  William  Poster,  but  that  his  name  is  and 
was  Jared  Hickey.  It  will  thus  be  seen  that  the  only 
real  question  for  the  jury  to  determine  was  whether  the 
defendant  was  the  same  person  who  was  found  in  pos- 
session of  the  horses.  If  he  was  the  same  person,  the 
verdict  is  right ;  and,  if  he  was  not,  an  innocent  man 
has  been  convicted  of  the  crime. 

The  person  who  was  arrested  while  in  possession  of 
the  horses  and  brought  from  Warren  county,  by  way  of 
Chariton,  to  Centerville,  taken  before  a  justice  of  the 
peace,  and  committed  to  jail,  was  of  course  seen  by 
many  people.  The  state  called  and  examined  twenty- 
three  witnesses  upon  the  question  of  identity,  and 
twenty-two  of  them  testified  positively  that  the  defend- 
ant was  the  identical  man  who  was  arrested  and  brought 
to  Centerville  and  placed  in  jail.  Many  of  these  wit- 
nesses appear  to  have  been  in  possession  of  such  knowl- 
edge of  Foster  as  to  leave  little  doubt  that  the  defendant 
is  the  same  man.  One  of  them  was  the  man  at  whose 
house  Foster  was  stopping  with  the  horses  when 
the  arrest  was  made.  Another  rode  in  a  buggy  with 
Foster  from  Chariton  to  Centerville.  One  or  two  of  the 
witnesses  were  comrades  of  Foster  while  he  was  in  jail. 
Others  went  to  the  jail  while  he  was  confined  there  for 
the  purpose  of  seeing  him.  Now,  while  it  is  true  that 
about  five  years  elapsed  from  the  time  that  Foster  was 
released  from  jail  until  the  defendant  was  brought  from 
the  state  of  Ohio  to  this  state,  yet  the  evidence  of  the 
identity  of  the  person  of  the  defendant  when  the  state 
rested  its  case  was  more  than  sufficient  to  convict  the 
defendant.     It  was  absolutely  overwhelming. 

The  defendant  called  and  examined  seven  witnesses, 
three  of  whom  were  residents  of  Appanoose  county. 


134 


State  v.  Poster. 


[81  Iowa 


Three  were  residents  of  the  state  of  Michigan,  and  the 
defendant  was  also  examined  in  his  own  behalf.  Two 
of  the  witnesses  from  Michigan  claimed  to  be  the  mother 
and  sister  of  the  defendant.  The  resident  witnesses 
were  the  ex-sheriff  who  arrested  the  man  who  called 
himself  Foster,  and  the  jailer  who  was  in  charge  of  the 
jail  while  Poster  was  confined  therein.  They  both  tes- 
tified positively  that  the  defendant  was  not  Poster.  It 
appears  from  their  testimony  that,  after  the  defendant 
was  brought  from  Ohio,  a  man  came  to  Centerville  clan- 
destinely, and  was  also  at  Lineville,  Missouri,  and  that 
his  presence  was  made  known  to  them,  and  he  claimed 
that  he  was  the  man  who  committed  the  crime.  They 
gave  facts  and  circumstances  which  the  clandestine 
visitor  related  to  them  as  having  occurred  while  he  was 
in  jail,  which  convinced  them  that  he  was  the  man  who 
was  in  jail  as  the  thief.  Of  coarse,  the  women  claiming 
to  be  the  mother  and  sister  of  the  defendant  were 
equally  positive,  and  the  testimony  of  the  defendant 
was  to  the  same  effect. 

Notwithstanding  the  testimony  of  these  witnesses, 
the  jury  found  the  defendant  guilty.  In  our  opinion, 
they  were  fully  warranted  in  sp  finding.  We  cannot 
give  the  evidence  in  detail.  It  is  sufficient  to  say  that 
there  are  many  circumstances  which  lead  to  the  conclu- 
sion that  the  man  who  appeared  at  Centerville  and 
Lineville,  and  claimed  to  be  Foster,  was  not  the  man  he 
represented  himself  to  be.  The  state  in  some  way  pro- 
cured a  picture,  known  as  a  '*  tintype,"  of  this  person. 
It  is  true  it  is  not  admitted  by  the  defendant  that  the 
picture  is  that  of  the  man  who  claimed  to  be  Foster,  but 
the  evidence  shows  that  fact  without  much  question; 
and  it  appears,  without  any  real  question,  that  the  tin- 
type is  not  a  picture  of  the  Foster  who  stole  the  horses 
in  1883.  We  are  content  to  abide  by  the  verdict  of  the 
jury,  without  any  serious  question  in  our  minds  as  to 
its  correctness. 

II.  There  is  little  more  in  the  case  which  we  think 
demands  attention  at  our  hands.  The  instructions 
given  by  the  court  to  the  jury  are  fair  to  the  defendant. 
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There  is  no  just  ground  of  complaint  as  to  any  of  them  ; 
and  we  may  say  the  same  of  the  objections  to  the 
rulings  on  the  admission  and  exclusion  of  evidence,  and 
other  rulings  of  the  court.  To  state  them  would  be  suf- 
ficient to  show  that  they  were  correct,  and  we  must  be 
permitted  to  dispose  of  them  in  this  general  way.  The 
judgment  of  the  district  court  will  be  affirmed. 


Joseph    Matt,   Appellant,    v.    Iowa    Mutttal    Aid 
Association,  of  Ottumwa,  Iowa,  Appellee.    ' 

1.  Insurance  :  BENiCFrr  certificate  :  limitation  of  action.  Under 
a  clause  in  a  certificate  of  insurance  in  a  mutual  benefit  association 
limiting  the  time  for  action  thereon  to  six  months,  after  the  death 
of  the  assured,  the  limitation  will  not  commence  to  run  until  the 
cause  of  action  on  such  certificate  matures. 

2.  —  : :  VENUE.    A  condition  in  a  contract  limiting  the 

venue  or  place  where  action  may  be  brought  thereon  is  invalid. 

Appeal  from  Clayton  District  Court, — Hon.  L.   E. 

Fellows,  Judge. 

Wednesday,  October  16,  1890. 

This  is  an  action  in  equity  upon  a  certificate  of  life 
insurance  issued  to  Andreas  Matt,  payable  upon  his 
death  to  plaintiff,  asking  a  decree  that  defendant  be 
required  to  make  an  assessment  based  on  the  death  of 
said  Andreas  Matt,  and  pay  the  proceeds  to  plaintiff. 
The  defendant  demurred  to  the  petition  upon  the  fol- 
lowing grounds :  That  the  petition  shows  that  plaintiff 's 
right  to  sue  was  barred  or  cut  off  by  the  limitation 
clause  of  the  policy  ;  and  that  under  the  terms  of  the 
policy  suit  can  only  be  brought  in  Wapello  county. 
The  demurrer  being  sustained,  and  plaintiff  electing  to 
stand  upon  the  petition,  judgment  was  entered  dismiss- 
ing the  same,  from  which  plaintiff  appeals. 
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Murdoch  &  Murphy  and  John  LarJcin^  for  appel- 
lant. 

R.  E.  Price  and  McNett  &  Tisdale,  for  appellee. 

Given,  J. — I.     The  clause  in   the  policy  out  of 
which  these  questions  arise   is  as  fo.Uows:     ^^  Second. 
1.  iksurahob:     No  actiou  of  any  kind  shall  be  maintained 
iSS^Su!'  upon  this  certificate,  or  against  the  associa- 
tion of  action,  ^j^jj^   j^j,  ^jjy  ^^^^  connected   therewith, 

except  in  the  county  of  Wapello,  where  its  principal 
office  is  situated  ;  nor  unless  satisfactory  proofs  are  fur- 
nished the  association  within  sixty  days ;  nor  unless 
such  action  is  commenced  within  six  months  after  the 
happening  of  the  death  on  account  of  which  the  action 
Is  brought, — any  statute  of  limitation  or  law  to  the  con- 
trary notwithstanding."  The  appellee  contends  that 
under  this  clause  plaintiff's  right  to  sue  was  barred 
after  six  months  from  the  happening  of  the  death.  The 
appellant  contends  that  her  right  to  sue  was  not  barred 
until  six  months  after  the  time  at  which  suit  could  be 
brought.  If  appelle€}'s  position  is  correct,  then  this 
action  was  barred,  and  the  demurrer  was  properly 
sustained;  otherwise  not.  This  precise  question  was 
before  this  court  in  McConnell  v.  Iowa  Mut,  Aid  Ass*n^ 
79  Iowa,  757,  upon  a  certificate  of  insurance  similar,  if 
not  identical,  with  this,  wherein  it  was  held  that  the 
limitation  did  not  commence  to  run  until  the  cause  of 
action  matured.  This  opinion  was  carefully  reconsid- 
ered on  a  petition  for  rehearing,  and  adhered  to. 

II.     The  other  question  discussed  is  fully,  and,  to 
our  mind,  well  answered  in  May  on  Insurance,  section 

o  . 490,  and  authorities  there  cited.  The  author 

venne.  there  says:     '*A  provision  in  the  charter 

defining  the  court  in  which  suit  may  be  brought  on  cer- 
tain conditions  is  valid,  if  the  conditions  are  strictly 
complied  with.  If  not,  suit  may  be  brought  in  any 
court  having  jurisdiction.  A  condition  in  the  contract 
limiting  the  venue  or  place  where  the  action  shall  be 
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brought  is  invalid.  There  is  an  obvious  distinction 
between  a  stipulation  by  contract,  as  to  the  time  when 
a  right  of  action  shall  accrue  or  be  lost,  on  the  one  hand, 
and  a  stipulation  as  to  the  forum  before  which,  and  the 
proceedings  by  which,  an  action  shall  be  commenced 
and  prosecuted  on  the  other.  The  one  is  a  condition 
annexed  to  the  acquisition  and  continuance  of  a  legal 
right,  and  depends  on  contract,  and  the  acts  of  the  par- 
ties ;  the  other  is  a  stipulation  concerning  the  remedy,, 
which  is  created  and  regulated  by  law.  The  time  within 
which  money  shall  be  paid  is  matter  of  contract,  depend- 
ing on  the  will  and  acts  of  the  parties  ;  but,  in  case  of 
breach,  the  tribunal  before  which  a  remedy  is  to  be 
sought,  the  means  and  processes  by  which  it  is  to  be 
conducted,  affect  the  remedy,  and  are  created  and  reg- 
ulated by  law.  The  remedy  does  not  depend  on  contract, 
but  upon  law,  generally  the  lex  for%  regardless  of  the 
lex  loci  contractits^  which  regulates  the  construction 
and  legal  effect  of  the  contract.  It  is,  moreover,  a  well- 
settled  maxim  that  parties  cannot,  by  their  consent,  give 
jurisdiction  to  courts,  and  it  would  seem  to  follow  that 
parties  cannot  take  away  jurisdiction  where  the  law 
has  given  it;  and  mutual  and  stock  companies  are 
equally  under  the  disability."  In  Insurance  Co,  v. 
Stukey^  18  Ohio,  456,  referred  to  by  appellee,  the  com- 
pany was  chartered  by  a  special  act  that  fixed  the  place 
at  which  suits  must  be  brought.  That  decision  is  based 
^upon  the  charter,  and  not  upon  contract.  Button  v. 
Yermont  Mut.  Fire  Ins.  Co.,  17  Vt.  369,  is  not  in  point. 
The  question  in  that  case  was  as  to  limitation  of  time 
and  not  of  place.  The  provisions  of  our  Code  are  clearly 
decisive  of  this  question.  The  petition  shows  that  the 
defendant  is  an  insurance  company  ;  that  this  contract 
of  insurance  was  made  in  Clayton  county  ;  and  that  the 
assured  died  in  that  county.  Section  2584  of  the  Code 
provides  that  insurance  companies  may  be  sued  in  any 
county  in  which  the  contract  is  made,  or  in  which  the 
loss  occurs,  thereby  making  the  county  where  such  con- 
tracts are  made,  or  where  such  losses  occur,  the  place 
where  the  contract  is  to  be  performed.     The  clause  of 
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this  certificate  limiting  the  place  of  bringing  actions  to 
Wapello  county  is  contrary  to  the  spirit,  if  not  the  let- 
ter, of  our  statutes,  and  not  sanctioned  by  the  law. 

Other  points  stated  in  the  demurrer  were  not  argued, 
and,  therefore,  not  noticed.  Our  conclusion  is  that  the 
demurrer  should  be  overruled.  The  judgment  of  the 
district  court  is,  tlierefore,  reversed. 
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The    State   of    Iowa,   Appellee,   v. 

Appellant. 


Joseph    Row, 


1. 


2. 


8. 


5. 


Indictment  for  Murder:   conviction  fob  HANSLAuaHTEB : 

CONSPIBACT :    EVIDENCE  :    ERROR    WITHOUT    PREJUDICE.      Where    a 

trial  upon  an  indictment  for  murder  results  in  a  verdict  ag:ain8t 
defendant  for  manslaughter  only,  evidence  introduced  by  the 
state  in  proof  of  a  conspiracy  to  commit  murder,  and  of  declara- 
tions and  admissions  made  by  the  co-conspirators,  and  the  instruc- 
tions of  the  court  to  the  jury  in  relation  thereto,  if  erroneous  at 
all,  will  be  deemed  error  without  prejudice,  as,  in  acquitting  the 
defendant  of  the  charge  of  murder,  the  jury  must  have  found  in 
his  favor  on  the  question  of  the  alleged  conspiracy. 

:    PUBUG  officer  :  proof  of  CAPACITY.    Testimony  that 


one  has  acted  in  the  capacity  of  a  stated  public  official  is  oom- 
petent  evidence  that  he  occupies  such  official  position. 

:     witness  :   impeachhent.    A   party,  against    whom  a 


witness  is  used,  is  entitled  to  question  him  on  cross-examination 
as  to  his  past  and  present  associations,  business  and  residence,  even 
though  the  examination  elicit  the  fact  that  he  has  T>een  an  inmate 
'of  the  county  jail. 

:  evidence  :  rbcobd.     An  assignment  of  error  based  upon 


the  refusal  of  the  trial  court  to  receive  the  testimony  of  a  witness 
in  answer  to  a  particular  question  will  not  be  considered  by  the 
supreme  court  where  the  subject-matter  of  such  testimony  is  not 
indicated  in  the  question  asked,  nor  by  any  statement  in  the 
record,  and  the  answer  might  have  been  incompetent,  irrelevant 
and  immaterial. 


:  :  froceedinqs  of  coboner^s  jury.    Minutes  of 

the  proceedings  and  verdict  of  a  coroner's  jury  upon  an  inquest 
over  the  body  of  one  murdered  are  not  admissible  in  evidence  upon 
the  trial  of  one  under  indictment  for  such  murder. 
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6.     :  .    The  exclusion  of  the  testimony  of  a  witness, 

upon  a  trial  for  a  criminal  offense,  that  he  was  subpoenaed  by  the 
state  and  had  been  discharged  by  its  counsel  without  being  called 
to  testify,  is  not  erroneous . 

7. :   .    A  witness  for  the  defendant,  having  testified  to 

having  sold  two  revolvers  to  the  accused,  was  asked  various  ques- 
tions on  cross-examination,  as  to  whom  the  same  were  charged  on 
his  books,  and  whether  they  were  not  charged  to  defendant's 
employers.    Held,  that  the  inquiry  was  material 

8.     : :   MINUTES  op  grand  jury.    Two  members  of  the 

grand  jury,  which  had  found  the  indictment  under  which  defend- 
ant was  on  trial,  were  called  by  the  state,  on  rebuttal,  for  the  pur- 
pose of  proving  what  was  the  testimony  of  one  of  defendant's 
witnesses  before  such  jury,  and  of  thereby  contradicting  his  testi- 
mony given  upon  the  trial.  In  framing  his  questions  to  such 
witnesses  counsel  for  the  state  used  the  minutes  of  the  testimony 
taken  before  the  grand  jury.  Held,  without  determining  whether 
such  use  of  said  minutes  might  not  be  in  a  manner  to  make 
it  prejudicial,  that  the  record  in  this  case  showed  no  just  ground 
for  complaint  on  that  account. 

9, :  INSTRUCTIONS  :  LESSER  OFFENSE.    An  instruction  to  a  jury 

that  under  an  indictment  for  the  crime  of  murder,  if  the  evideuce 
was  sufficient,  the  defendant  could  be  convicted  of  murder  of  the 
first  or  second  degree,  or  of  manslaughter,  without  an  instruction 
that  there  might  be  a  conviction  for  an  assault  with  intent  to 
commit  a  crime,  or  for  a  simple  assault,  is  not  erroneous  in  a  case 
where  the  fact  of  homicide  is  undisputed,  and  the  defendant,  if 
guilty  of  any  crime  under  the  evidence,  is  guilty  of  murder  or 
manslaughter. 

10.    : :  JUSTIFIABLE  SELF-DEFENSE.    An  instruction  to  a 

jury  that,  if  they  found  the  defendant  shot  and  killed  the  deceased 
in  justifiable  self-defensei  they  should  acquit  him,  coupled  with 
an  instruction  as  to  what  would  justify  or  excuse  the  taking  of 
human  life/  is  not  objectionable  because  of  the  use  of  the  qualify- 
ing word  '*  justifiable  "  in  connection  with  the  term  self-defense. 

11.     : :  RESISTINQ  OFFICER  :  FORCE  USED  IN  SELF-DEFENSB. 

An  instruction  that  one  **  may  rightfully  resist,  by  reasonable  and 
moderate  force,  an  unlawful  and  unauthorized  attempt  to  arrest 
him,  *  *  *  bu  t  is  not  justified  in  carrying  such  resistance  to 
an  immoderate  extent  or  in  using  such  extreme  force  or  violence 
as  to  imperil  life,  unless  *  *  *  he  fairly  and  honestly  believes 
that  he  is  in  imminent  peril  of  death  or  of  great  bodily  harm, 
and  there  is  no  other  reasonable  way  of  escaping  the  danger 
except  by  killing  his  assailant,"  is  not  subject  to  the  objec- 
tion, that  it  justifies  in  self-defense,  under  such  circumstances, 
the  use  only  of  ''reasonable  and  moderate  force." 
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12. :  TRIAL :  PRESENCE  OP  JURY.  Upon  a  trial  under  an  indict- 
ment for  the  commission  of  a  felony,  the  court  may,  after  the  evi- 
dence is  closed,  direct  the  jury  to  retire  to  another  room  while  it 
hears  arguments  from  counsel  upon  the  legal  propositions  involved 
in  the  case,  and  to  be  presented  in  the  court's  charge  to  the  jury./ 

18.    :  LIMITATION  OP  ARGUMENTS  TO  JURY.      At   the  close   of  the 

opening  argument  of  one  of  the  attorneys  for  the  state,  defend- 
ant's counsel  asked  to  have  the  cause  submitted  to  the  jury  with- 
out further  argument.  The  state,  thereupon,  obtained  permission 
to  further  address  the  jury,  and  afterwards  arguments  were  made 
by  defendant's  counsel.  Held,  that  the  matter  was  one  resting 
in  the  discretion  of  the  court,  and  it  was  no  abuse  of  such  discre- 
tion, under  the  circumstances,  to  refuse  to  submit  the  case  with- 
out affording  the  state  an  opportunity  for  further  argument. 

Appeal  from   Boone    District    Court. — Hon.    S.    M. 

Weavek,  Judge. 

Wednesday,  October  16,  1890. 

Indictment  for  murder  in  the  first  degree.  On  the 
seventh  day  of  March,  1887,  the  defendant  was  in  the 
employ  of  Hurlbut,  Hess  &  Co.  and  C.  H.  Ward.  C.  H. 
Ward  owned  two  transfer  teams,  and  defendant  and  one 
Campbell,  employed  by  defendant,  drove  the  teams  for 
the  delivery  and  transfer  of  goods  of  Hurlbut,  Hess  & 
Co.  and  C.  H.  Ward,  in  Des  Moines,  and  on  the  evening 
of  March  7,  1887,  both  defendant  and  Campbell  were 
engaged  with  the  teams  in  the  delivery  of  goods,  and 
on  the  wagon  driven  by  Campbell  were  intoxicating 
liquors.  S  C.  Logan  was  at  that  time  a  constable,  resid- 
ing in  Valley  township,  in  Polk  county,  and  was  active 
in  the  enforcement  of  the  law  against  the  sale  of  intoxi- 
cating liquors  in  the  city  of  Des  Moines,  and  had  in  his 
employ  and  with  him  on  the  seventh  of  March,  1887, 
one  E.  Gt.  Hancher.  Logan,  Hancher,  and  others  thus 
engaged,  were  by  some  designated  as  "searchers," 
because  searching  after  liquors  unlawfully  kept  for 
sale.  About  six  o'clock  on  the  evening  of  March 
7,  they  found  Campbell  on  the  street  in  Des  Moines 
delivering  goods,  including  intoxicating  liquors,  and 
Logan,  without  a  warrant,   arrested  him.     The  team 
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was  left  with  Hancher,  and  Logan  and  Campbell  went 
together  to  the  place  of  business  of  Hurlbut,  Hess  & 
Co.  to  inquire  if  a  permit  was  held  for  Campbell  to 
make  such  deliveries.  While  they  were  in  the  building, 
the  defendant  came  in,  and,  after  inquiring  if  Logan 
had  a  warrant  for  the  arrest  of  Campbell,  and  being 
told  that  he  had  none,  he  said,  in  substance,  that  Logan 
had  no  right  to  make  the  arrest  without  a  warrant,  and 
told  Campbell  to  "go  and  deliver  the  goods,"  and  gave- 
Campbell  a  slight  push.  Some  words  passed  between 
Logan  and  defendant  with  reference  to  defendant' & 
interference,  and  Logan  drew  his  revolver.  The  defend- 
ant also  drew  his  revolver,  and  shot  Logan  twice,  the 
first  wound  being  mortal,  and  the  second  probably  so. 
The^  cause  was  transferred  to  the  district  court  of  Boone^ 
county,  and  the  trial  resulted  in  a  verdict  of  man- 
slaughter, and  a  judgment  of  five  years'  imprisonment 
in  the  penitentiary,  from  which  the  defendant  appeals. 

CoU^  Mc  Vey  &  ClarTc^  for  appellant. 

John  F.  Slone^   Attorney  General,   and  Thos,  A. 
Cheshire^  iot  the  State. 

Granger,   J. — L     A  theory  of   the  state  on  the- 

trial  in  the  district  court  was  that  there  was  a  conspiracy 

,  ,  among  certain  members  of  the  corporation 

formorder:     of  Hurlbut,  Hcss  &  Co.  and  its  employes  to 

2aii"hter       ^^sist   the    efforts    of    oflacers    or    persons 

evidence^^*     engaged    in   the    enforcement  of   the  law 

prSndSe!***"^  agaiust  the  sale  of  liquor,  in  so  far  as  such 

efforts  led  to  the  seizure  of  liquors  in  the- 

building,  or  its  delivery  therefrom  to  patrons,  and  that 

the  shooting  of  Logan  by  the  defendant  was  a  result  of 

such  conspiracy.    The  theory  of  the   prosecution  has 

led    to  the  assignment   and    argument  of  very  many 

errors  resulting  from  the  introduction  of  evidence  and 

the  instructions  of  the  court.     If  such  a  conspiracy  was 

formed,  and  the  killing  was  the  result,  it  cannot  be 

questioned  that  the  acts  and  declarations  of  the  members 
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of  the  conspiracy  in  furtherance  of  their  designs, 
although  made  in  the  absence  of  the  defendant,  would 
be  admissible  in  evidence.  1  Greenl.  Ev.,  sec.  Ill; 
Mate  «.  Nash^  7  Iowa,  347.  See,  also.  Stale  v. 
McOee^  ante^  p.  17,  and  cases  there  cited.  The  rule 
admitting  such  testimony  invests  the  trial  court  with  a 
large  discretion.  It  should  be  satisfied  prima  fa^ie  of 
the  existence  of  the  conspiracy,  and  because  of  the 
particular  stage  of  the  inquiry  when  the  rulings  are  to 
be  made;  or,  the pr ima  facie  showing  determined,  the 
question  is  particularly  one  for  that  court.  Card  v. 
Mate,  9  N.  E.  Rep.  (lud.)  591 ;  State  v.  McOee,  supra. 
Guided  by  the  rule  stated,  we  have  no  hesitancy  in 
«aying  that  the  district  court,  in  admitting  the  evidence, 
on  the  basis  of  the  existence  of  a  conspiracy,  did  not 
abuse  its  discretion.  The  record  is  a  justification  of  the 
-court's  action  in  that  respect.  Besides  the  particular 
<jomplaints  as  to  questions  and  answers,  there  is  in 
argument  a  general  complaint  that,  because  of  the  course 
pursued  by  the  court  in  admitting  so  much  of  evidence 
without  any  foundation  or  right,  the  minds  of  the  jury 
wereaffected  to  the  prejudice  of  the  defendant  generally ; 
and  it  is  only  because  of  this  complaint  that  we  notice  the 
•question  of  a  conspiracy  to  the  extent  of  determining 
that  there  was  such  a,  prima  facie  showing  as  to  justify 
proofs  of  the  acts  and  admissions  of  co-conspirators. 
The  indictment  was  for  murder  of  the  first  degree,  and 
on  the  trial  it  was  competent  to  a^mit  evidence  tending 
to  establish  murder  of  either  degree,  or  of  manslaughter. 
The  question  of  a  conspiracy  had  reference  only  to  the 
<5rime  of  murder.  Its  bearings  were  alone  with  refer- 
•ence  to  the  essentials  of  that  crime, — premeditation  and 
malice.  To  justify  a  verdict  of  manslaughter,  the  jury 
•was  told  that  the  killing  must  have  been  *'done  as  the 
result  of  some  sudden,  violent  impulse  of  passion  or 
-excitement,  or  in  the  heat  of  a  sudden  quarrel,  and 
upon  reasonable  provocation,  without  time  between  the 
provocation  given  and  the  killing  for  the  blood  to  cool, 
or  the  voice  of  reason  and  judgment  to  be  heard,  and 
without  opportunity  to  premeditate  or  reflect  upon  the 
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crime  and  its  consequences."  The  verdict  of  the  jury 
was  for  manslaughter,  and  hence  its  findings  must  have 
been  that  the  killing  was  not  the  result  of  a  conspiracy. 
If  so,  errors  in  respect  to  evidence  on  that  question  are 
without  prejudice.  This  holding  divests  the  record  of 
many  of  its  complaints,  numbering  one  hundred  and 
seventy-five  assignments,  supported  by  an  argument  of 
forty-seven  distinct  divisions,  in  which  every  assign- 
ment is  urged  for  our  consideration. 

II.  One  Bruce  E.  Jones  was  a  witness  for  the  state^ ' 
and  was  asked  what  oflSicial  position  Logan  held  in 

Polk  county^  and,  against   objections,  was 
'  officer:  proof  allowed  to  auswer  that  he  acted  as  coi^table 

in   Valley  township,   Polk  county.     It  is- 
urged  that  the  record  is  the  best  evidence  of  the  fact^ 
and  for  that  reason  the  testimony  was  incompetent. 
Mr.  Greenleaf  says,  that  all  who  are  proved  to  have 
acted  as  public  officers  are  presumed  to  have  been  duly 
appointed  to  the  office  until  the  contrary  appears  ;  and 
it  is  not  material  how  the  question  arises,  whether  in  a^ 
civil  or  a  criminal  case,  or  whether  the  officer  is  or  is- 
not  a  party  to  the  record.     1  Greenl.  Ev.,  sec.  92.     See, 
also,  Londegan  v.  Hammer^,  30  Iowa,  508 ;  1  Phil.  Ev. 
642;  Starkie,  Ev.,  sec.  646.     There  was  no  error  in  the^ 
ruling  of  the  court. 

III.  Jerry  Grider  was  a  witness  for  the  state,  and 
the  defendant  used  one  Henry  Clay  to  impeach  him  by 
g  .  ^nn^^  proving  his  general  reputation    for'  truth. 

impeftohment.  ^nd  veracity,  and  his  general  moral  char- 
acter. On  cross-examination,  the  witness  was  asked 
what  his  business  was,  and  where  he  resided.  He  said 
his  business  was  whitewashing,  kalsomining  and  fresco- 
ing, and  that  he  resided  on  Third  street  in  Des  Moines, 
and  was  boarding.  To  the  question,  ''  Whereabouts? " 
he  answered  :  "  Two  weeks  ago  I  was  boarding  on  Third 
street.  The  week  before  I  was  up  with  Mr.  Wise.'* 
"Whereabouts  did  Mr.  Wise  live?"  A.  ''Well,  in 
Polk  county.  Well,  you  want  to  know  it ;  I  was  in  the^ 
Polk  county  jail  at  that  time."  These  answers  were- 
given  under  objections  to  the  questions,  and  the  point 
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urged  in  support  of  the  objections  is  that  it  was  an 
effort  to  impeach  a  witness  "by  showing  special  facts 
in  his  history,"  when  only  his  general  character  could 
be  assailed,  and  we  are  referred  to  State  v.  OordoUy  3 
Iowa,  410.  In  that  case  the  defendant  us^d  a  witness 
to  prove  his  good  character,  and  on  cross-examination 
the  state  inquired  into  particular  acts  of  the  defendant, 
against  objections,  which  this  court  held  to  be  error. 
The  question  in  this  case  is  very  different.  It  is  the 
right  of  a  party  against  whom  a  witness  is  used  to 
know  certain  facts  as  to  his  history  that  will  aid  the 
jury  to  properly  estimate  the  value  of  his  statements ; 
and,  guided  by  the  discretion  of  the  trial  court,  inqui- 
ries may  be  made  into  such  matters  as  will  show  a  dis- 
position or  likelihood  to  favor  the  party  for  whom  he 
is  called,  and  to  disclose  his  opportunities  for  knowing 
the  facts  as  to  which  he  has  given  evidence.  Such 
inquiries  may  involve  the  associations,  business  and 
residence  of  the  witness,  and  the  right  of  such  inquiries 
is  seldom,  if  ever,  denied. 

IV.     William  Hall  was  a  witness  for  the  defendant, 
and  testified  that  for  nine  years  he  had  been  engaged 

4  .  ^^,.        with  the  police  force  of  the  city.     He  was 

•  dence: record,  ^j^en  asked  as  f ollows :  ''State  what  you 
heard,  if  anything,  S.  C.  Logan  say  in  respect  to  what 
he  would  do  at  the  house  of  Hurlbut,  Hess  &  Co.,  if  he 
had  occasion  to  go  there.*'  An  objection  that  it  was 
incompetent,  irrelevant  and  immaterial  was  sustained, 
and  complaint  is  made  of  the  ruling.  It  is  true  there 
might  have  been  an  answer  not  open  to  the  objections, 
and  it  is  equally  true  that  there  might  not.  The  ques- 
tion does  not  call  the  attention  of  the  witness  to  the 
subject-matter  of  the  statements  by  Logan,  so  as  to 
enable  us  to  know  whether  or  not  it  was  material.  It 
is  said  in  argument  that  the  court  would  not  allow  such 
a  statement,  but  the  record  does  not  show  it,  and  it  is 
the  record  that  must  guide  us.  An  unobjectionable 
question  or  two  would  have  so  shaped  the  record  as  to 
hiave  been  a  guide  to  us  to  know  the  relevancy  of  the 
testimony  desired.    Error  does  not  aflBrmatively  appear. 
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V.     The  defendant  offered  in  evidence  the  proceed- 
ings before  the  coroner,  including  the  verdict  of  the 

5 . :       jury,   which,   on  objection,  was  excluded. 

oFooTOner?    '^^^^  action  of  the  court  is  unquestionably 
Jury.  right.    The  reference  to  1  Greenleaf  on  Evi- 

dence, section  566,  does  not  support  appellant's  claim. 
The  '* inquisitions"  spoken  of  in  the  section  are  not  of 
such  a  character.  The  only  possible  object  of  the 
record  would  be  to  show  that  the  jury  at  that  investiga- 
tion found  that  the  defendant  in  shooting  Logan  acted 
in  self-defense.  The  section  would  make  the  record 
equally  applicable  on  the  part  of  the  state  if  the  jury 
had  found  that  defendant  unlawfully  took  the  life  of 
Logan.  We  think  there  is  no  precedent  for  appellant's 
claim  in  judicial  trials. 

VL     C.  L.  Smith  was  called  as  a  witness  by  the 
defendant,,  and  testified  that  he  was  subpoenaed  by  the 

state,  and  had  been  discharged  by  its  coun- 
'      '  sel.     On  motion  by  counsel  for  the  state 

this  testimony  was  stricken  out.  We  are  unable  to  see 
how  there  could  have  been  prejudice  because  of  this 
action.  If  for  any  reason,  after  the  witness  arrived,  the 
state  concluded  that  it  would  not  use  him,  why  should 
that  fact  be  made  known  on  the  ,trial  ?  It  is  said  in 
argument  that  it  ''was  error  beyond  question,"  but  we 
are  not  told  what  bearing  the  evidence  could  have  on 
the  merits  of  the  case,  or  how  the  exclusion  could  affect 
the  defendant  prejudicially. 

VII.     The  same  witness  for  the  defendant  testified 
that  defendant,  about  February  18,  1887,  bought  of  him 

two  revolvers ;    that  he    wanted   them  on 

*       '  credit,  and  said  he  would  get  '*  Hurlbut  and 

Hess"  to  vouch  for  him;  and  that  one  of  them  did 
appear,  and  said  it  would  be  all  right,  if  defendant 
wanted  anything,  to  let  him  have  it,  and  he  let  him 
have  the  revolvers.  On  cross-examination  the  witness 
testified  that  the  price  charged  on  the  books  was  the 
retail  price,  two  dollars  and  twenty-five  cents.  He  was 
then  asked  to  whom  the  charge  was  made,  and  he  said, 

Vol.  81—10 
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to  "H.  Haas  &  Co.,  or  to  H.  Haas."  The  objection  to 
the  question  was  that  it  was  immaterial.  The  inquiry 
was  as  to  the  same  transaction  detailed  on  direct 
examination,  and  bore  directly  on  the  question  of  the 
sale,  and  we  think  it  was  material.  Several  other 
questions  were  asked  on  cross-examination  as  to  the 
charges  on  the  books  for  the  revolvers,  designed  to  show 
whether  the  charge  was  intended  for  H.  Haas  &  Co.,  or 
Hurlbut,  Hess  &  Co.,  and  objections  were  made  on 
several  grounds,  and,  among  them,  that  the  books  were 
the  best  evidence  of  their  contents.  No  such  objection 
was  made  to  the  question  calling  for  what  the  charge  in 
the  books  was,  and  the  fact  as  to  that  was  stated  with- 
out objection  as  to  its  competency.  The  remaining 
questions  as  to  which  incompetency  is  urged  are  as  to 
the  knowledge  of  ihe  witness  of  the  parties,  and  his 
purposes  in  making  the  charge,  and  the  objection  in 
that  respect  is  without  force ;  and,  under  the  issues 
involving  a  claimed  conspiracy  with  Hurlbut,  Hess  & 
Co.  or  the  members  of  the  corporation,  the  inquiry  was 
material. 

VIII.     Nye  and  Crabtree  were  both  members  of  the 
grand  jury    that   returned    the    indictment,    and,    on 

rebuttal,  were  called  by  the  state  to  prove 

minutes  of      what  the  testimony  of  J.  R.  Hurlbut  was 

grand  jury. 

before  the  grand  jury,  with  a  view  to  con- 
tradict his  statements  on  the  trial ;  and  it  is  urged  that» 
in  the  examination  of  these  witnesses,  the  counsel  for 
the  state  held  in  his  hands  the  minutes  of  the  testi- 
mony taken  before  the  grand  jury,  and  read  therefrom, 
and  stated  in  the  presence  of  the  jury  what  the  paper 
was.  The  record  does  not  sustain  the  claim.  It  is  true 
that  counsel  read  to  the  witness,  but  it  does  not  appear 
what  he  read  from,  or  that  the  jury  knew  what  the 
paper  was;  nor  do  we  find  that  objection  was  made  to 
the  reading  from  the  paper  at  the  time.  There  are 
objections  to  the  questions,  but  not  to  the  manner  of 
presenting  them.  If  we  assume  that  the  questioner,  in 
framing  questions,  said  to  the  witness,  "Did  you  not 
before  the  grand  jury  testify  as  follows?"  and  then  read 


Oct.  1890]  State  v.  Row.  147 

from  the  minutes  the  remainder  of  the  question,  the 
point  would  not  be  controlled  by  the  case  of  State  v. 
Hayden^  45  Iowa,  11 ;  for  in  that  case  the  holding  is 
that  the  minutes  taken  before  the  grand  jury  are  not 
admissible  in  evidence  to  contradict  a  witness  who 
testified  before  the  grand  jury,  and  also  on  the  trial  of 
the  indictment.  In  this  case,  at  most,  the  minutes  were 
only  used  to  aid  counsel  to  form  the  questions;  and, 
without  saying  that  such  use  might  or  might  not  be  in 
a  manner  to  make  it  prejudicial,  it  isj  quite  clear  that 
the  record  affords  no  just  grounds  of  complaint.  Similar 
complaint  is  made  of  a  like  use  of  the  minutes  on  a 
cross-examination  df  certain  witnesses,  who  were  also 
witnesses  before  the  grand  jury,  but  the  point  does  not 
require  further  consideration. 

IX.  The  district  court  instructed  the  jury  that 
under  the  indictment,  if  the  evidence  was  sufficient,  the 
.  ,  defendant  could  be  convicted  of  murder  of 
«onsjJ®8ser  the  first  or  second  degree,  or  of  manslaugh- 
ter ;  and  complaint  is  made  of  a  neglect  to 
instruct  that,  under  the  indictment,  there  might  be  a 
conviction  of  an  assault  with  intent  to  co;nmit  a  crime, 
or  of  an  assault.  The  facts  of  the  case  would  not  justify 
such  an  instruction.  Under  the  evidence,  the  defend- 
ant, if  guilty  of  any  crime,  was  guilty  of  murder  or 
manslaughter.  It  does  not  follow  that  because  an 
assault  is  included  in  the  crime  of  murder,  as  held  in 
Staie  V.  Parker,  66  Iowa,  586,  that  on  the  trial  of  every 
indictment  for  murder,  if  the  defendant  is  guilty,  the 
jury  may  properly  return  a  verdict  for  an  offense  less 
than  those  resulting  from  criminal  homicide.  In  this 
case  the  homicide  is  undisputed.  The  defendant  shot 
and  killed  Logan.  The  homicide  is  either  excusable  or 
criminal.  If  excusable,  the  act  is  untainted  with  crime 
of  any  character ;  if  criminal,  the  crime  is  either  mur- 
der or  manslaughter.  Where  an  assault  results  in  the 
taking  of  life,  the  offense,  if  any,  must  of  necessity  be 
greater  than  that  of  an  intent  to  take  life.  In  the  case 
of  State  V.  Parker  J  supra,  the  evidence  was  such  that 
the  jury  could  have  found  that  there  was  an  assault 
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with  intent  to  take  life,  but  that  death  resulted  from 
other  causes.  This  point  is  expressly  ruled  in  Slate  v. 
Froelick,  70  Iowa,  213 ;  Slate  v.  Mahan,  68  Iowa,  304. 

X.  The  court  gave  the  following  instruction : 
"18.  Defendant,  on  the  trial,  admits  that  he  shot  and 
j^ . .     killed  the  said  S.  C.  Logan,  but  insists  that 

Mi^d^fense  ^®  ®^  ^^^^  ^^^  killed  him  in  justifiable  self- 
defense  ;  and  if  from  all  the  evidence  you 
find  that  he  did  so  act,  or  if  from  all  the  evidence  you 
have  reasonable  doubt  whether  he  acted  wilfully,  and 
without  such  excuse  or  justification,  then  you  should 
acquit.  If,  however,  on  a  fair  and  full  consideration  of 
the  entire  case,  you  do  not  so  find,  and  do  not  entertain 
any  such  reasonable  doubt,  then'  defendant  is  guilty  of 
murder  in  the  first  degree,  murder  in  the  second  degree, 
or  manslaughter,  as  you  shall  find  the  facts  warrant, 
and  such  should  be  your  verdict.  What  will  constitute 
justifiable  killing  in  self-defense  will  be  explained  to 
you  in  a  subsequent  paragraph  of  this  charge." 

Appellant  says:  "The  error  is  in  qualifying  or 
intensifying  the  idea  or  phrase  'self-defense'  by  the 
word  'justifiable.'"  And  it  is  said  in  argument  that 
the  word  "justifiable"  implies  a  higher  degree  of  right 
conduct  than  the  word  "excusable,"  and  the  instruc- 
tion is  criticised  because  of  the  use  of  the  word  "justi- 
fiable," to  the  exclusion  of  such  expressions  as 
"excusable  self-defense,"  or  "excusable  killing  in  self- 
defense,"  if  either  modifier  is  to  be  used  ;  but  it  is  urged 
that  the  term  "self-defense"  is  well  defined  in  the  law. 
and  that  such  terras  as  "justifiable  self-defense"  or 
"  excusable  self -defense  "  are  not  used  by  law-writers, 
and  that,  by  the  use  of  the  former,  the  jury  must  have 
presumed  that  "justifiable"  self-defense  was  some- 
thing more  and  higher  and  better  and  purer  than  "self- 
defense."  The  thought,  to  us,  is  rather  of  hypercritical 
than  of  practical  significance.  Conceding  that,  in  the 
eye  of  the  law,  an  act  in  self-defense  is  one  that  the  law 
will  justify  or  excuse,  and  that  such  justification  or 
excuse  is  an  attribute  of  self-defense,  and  understood 
when  not  expressed,  still  we  must  keep  clearly  in  view 
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the  work  in  hand,  and  repress  any  disposition  to  tech- 
nical construction  that  might  defeat  the  object  of  the 
inquiry.  Self-defense,  in  its  ordinary,  is  quite  different 
from  its  legal,  acceptation ;  as,  if  a  person  should  slay 
his  assailant  because  assailed  by  him,  and,  to  avoid  the 
assault,  he  would,  in  the  ordinary  acceptation  of  the 
term,  act  in  self-defense,  although  he  might  not  have 
observed  the  requirements,  which,  under  the  law,  would 
justify  or  excuse  his  conduct.  Self-defense  in  such  a 
case  would  not  be  excusable  or  justifiable,  while  with 
the  law  observed  it  would  be.  Hence,  stripped  of  legal 
refinements,  there  is  a  propriety  in  the  use  of  such 
terms.  The  charge  of  the  court  was  to  aid  the  jury  to 
understand  the  legal  questions  involved,  and  that  of 
self-defense  was  a  prominent  one  in  the  case.  It  was 
certainly  proper  that  the  jury  should  not  be  left  to  its 
own  idea  of  jself-defense ;  and  the  court,  in  another 
division  of  its  charge,  told  the  jury  what  conditions 
would  justify  or  excuse  the  taking  of  human  life,  and 
speaks  of  such  an  act  as  ''done  in  justifiable  self- 
defense."  Omit  the  word  "justifiable,"  and  the  criti- 
cism would  be  avoided.  Its  use  in  the  light  of  the 
explanation  by  the  court  gives  to  the  term  ''self- 
defense"  no  added  importance,  and  the  design  evidently 
was  to  keep  alive  in  the  ndinds  of  the  jury  the  distinct- 
ive character  of  the  defense  to  be  considered.  There  is 
no  force  in  the  claim  of  prejudice  from  the  use  of  the 
word  "justifiable"  instead  of  "excusable."  The  words 
are  synonyms,  but,  perhaps,  not  always  of  like  meaning. 
There  is,  however,  no  practical  distinction  in  the  use  of 
the  words  in  this  connection.  What  would  excuse  the 
killing  would  amount  to  a  justification,  and  the  reverse 
would  be  equally  true. 

XI.  The  court  also  gave  the  following  instruction  : 
"28.  If  a  man  knowingly  resists  an  officer  in  the  dis- 
11. — : — :  charge  of  his  duty,  and,  in  making  such 
cer:  force  resistauco,  kills  him,  malice  will  be  implied 
defense. "  f rom  such  killing,  and  he  will  be  held  guilty 
of  murder  in  the  first  degree  or  second  degree,  accord- 
ing as  it  ishall  be  shown  that  the  act  was  done  with  or 
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without  deliberation  and  premeditation.  One  may, 
however,  rightfully  resist,  by  reasonable  and  moderate 
force,  an  unlawful  and  unauthorized  attempt  to  arrest 
•him,  or  restrain  him  of  his  liberty ;  but  is  not  justified 
or  excused  in  carrying  such  resistance  to  an  immoderate 
extent,  or  in  using  such  extreme  force  or  violence  as  to 
imperil  life,  unless  the  circumstance  and  manner  of  the 
attempted  arrest  be  suet  that,  as  an  ordinarily  reason- 
able and  prudent  man,  he  fairly  and  honestly  believes 
that  he  was  in  imminent  peril  of  death  or  of  great 
bodily  harm,  and  there  was  no  other  reasonable  way  of 
escaping  the  danger  except  by  killing  his  assailant." 

It  is  said  the  instruction  only  justifies  in  self-defense 
the  use  of  *' reasonable  and  moderate  force,"  and  it  is 
urged  that  the  only  limit  which  the  law  places  upon  a 
man  thus  wrongfully  sought  to  be  deprived  of  his  lib- 
erty is  just  that  force  which  will  prevent  the  doing  of 
the  unlawful  purpose.  That  is  the  clear  import  of  the 
instruction  given.  It  enjoins  moderate  force  only  where 
moderate  force  will  be  effective,  and  it  justifies  sufficient 
force,  even  to  the  extent  of  taking  life.  The  difficulty 
lies  in  giving  effect  to  only  a  part  of  the  language  used. 

XII.  After  the  testimony  closed,  the  court  desired 
that  counsel  should  first  argue  the  legal  propositions 

involved  ;  and  at  the  instance  of  the  counsel 

j2  •  trial: 

*  nres'ence  of  for  the  State,  and  against  the  objections  of 
the  defendant,  the  court  directed  the  jury 
to  retire  to  another  room  during  such  argument,  which 
it  did.  This  action  of  the  court  is  said  to  be  error. 
The  argument  in  support  of  the  assignment  is,  in 
brief,  that  the  jury  is  an  important  element  of  the 
courts,  and  that  no  steps  in  the  progress  of  the  trial 
can  properly  take  place  ''without  the  presence  of  all 
tlie  elements  necessary  to  constitute  a  complete  court." 
In  support  of  the  rule  we  are  referred  to  State  v. 
Carman^  68  Iowa,  130,  and  State  v.  Larrigan^  66  Iowa, 
426.  In  each  of  those  cases  it  is  held  that,  on  the  trial 
of  an  indictment  for  a  felony,  the  defendant  cannot 
waive  the  presence  of  a  jury,  and  that,  without  the 
aid  of  a  jury,  a  judgment  of  conviction  is  void.     The 
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effect  of  such  a  ruling  upon  the  question  before  us  is 
not  intimated  in  the  argument,  and  we  are  unable  to 
discern  it.  After  the  taking  of  testimony  in  a  cas)B  is 
closed,  and  the  court  desires  to  reach  a  conclusion  in 
its  mind  as  to  the  rules  of  law  to  be  announced  in  its 
instructions,  if  the  jury  has  any  part  or  concern  in  its 
means  or  methods  of  obtaining  the  information,  or 
reaching  its  conclusions,  we  are  not  advised  what  it  is. 
If  the  court  should  announce  a  recess,  and  the  judge 
should  repair  to  a  library  to  consult  authorities,  or  tc 
counsel  with  disinterested  persons  to  inform  himself,  it 
would  hardly  be  urged  that  the  proceeding  was  erro- 
neous. It  is  certainly  then  not  the  law  that  the  defend- 
ant has  a  right  to  the  jury's  presence  when  the  court 
obtains  information  as  to  the  law  of  the  case,  and  the 
essence  of  appellant's  claim  is  brought  to  this:  If  the 
court  obtains  such  information  at  a  particular  time  and 
place,  he  has  that  right ;  otherwise  not.  It  is  not  con- 
tended that  the  presence  of  the  jury  could  properly 
have  changed  the  result,  nor  could  such  a  contention  in 
reason  be.  The  presence  of  the  jury  during  such  argu- 
ment, then,  is  for  no  purpose,  and  the  right,  if  it  exists 
( which  we  do  not  decide),  is  purely  a  technical  one,  and 
under  Code,  section  4538,  we  are  to  disregard  ''techni- 
cal errors  or  defects  which  do  not  affect  the  substantial 
rights  of  the  parties."  This  point  did  not  receive 
attention  in  the  argument  by  appellee,  and  we  think  it 
inadvisable  to  consider  it  upon  other  grounds. 

XIII.  Three  different  attorneys  for  each  side  argued 
the  cause  to  the  jury.    The  opening  argument  for  the 

18 :  iimi.     state  was  by  Mr.  W  hi  taker,  county  attorney 

aJyamentsto  for  Booue  couuty,  followed  by  Judge  Cole, 
^"'^*  for  the  defense,  and  he  by  Col.  Hepburn^ 

for  the  state,  and  he  by  Gov.  Stone  and  John  A.  Hull, 
for  the  defense,  and  closed  for  the  state  by  W.  W. 
Phillips,  county  attorney  for  Polk  county.  At  the 
close  of  the  opening  argument  by  Mr.  Whitaker,  coun- 
sel for  the  defendant  asked  to  have  the  cause  submitted 
without  further  argument,  waiving  argument  for  the 
defense.      Mr.  Phillips  then  asked  that  Col.  Hepburn 
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be  allowed  to  further  address  the  jury  on  behalf  of  the 
state,  which  was  granted  against  objection,  and  the 
argument  then  proceeded  in  the  order  above  indicated. 
We  are  justified  in  assuming  that  the  district  court 
believed  that  the  opening  argument  was  not  such  as  the 
state  was  entitled  to,  if  the  cause  was  to  be  submitted 
thereon.  With  the  number  of  arguments  to  be  made, 
and  the  order  in  which  they  were  to  be  made,  it  is  easy 
to  see  that  the  state  might  have  been  placed  at  a  great 
disadvantage  by  a  partial  presentation  of  the  case, 
relying  on  the  next  counsel  for  the  state  to  present 
other  points,  and  he  to  be  followed  by  other  counsel  for 
the  defense  ;  and  we  may  assume  that  some  such  con- 
siderations controlled  the  action  of  the  court.  There  is 
nothing  to  indicate  an  abuse  of  the  discretion  with 
which  the  district  court  is  invested  in  such  matters. 

XIV.  Complaint  is  made  that  Mr.  Phillips,  in  the 
closing  argument  to  the  jury,  abused  his  privilege  by  a 
statement  of  facts  foreign  to  the  case,  and  prejudicial 
to  the  defendant.  The  abstract  contains  several  pages 
of  the  argument,  which  cannot  be  set  out,  and  an 
extended  discussion  of  the  point  would  be  of  no  avail. 
The  argument  did  not  introduce  into  the  case  facts  as 
to  which  there  was  no  evidence,  as  was  the  case  in  Hall 
V,  Wolffs  61  Iowa,  669,  nor  do  we  discover  anything 
in  the  argument  unusual,  or  that  could  prejudice  the 
defendant. 

XV.  As  we  have  said,  the  verdict  is  for  man- 
slaughter, which  operates  to  acquit  the  defendant  of 
the  crime  of  murder.  We  could  not,  with  propriety, 
attempt,  in  an  opinion,  a  discussion  of  the  multitude  of 
questions  presented  by  the  assignments  and  arguments. 
We  have,  therefore,  confined  ourselves  mainly  to  such 
questions  as  bear  most  directly  on  the  validity  of  the 
verdict  returned ;  but,  in  so  doing,  we  have  not  over- 
looked other  questions  which  might  have  been  to  the 
prejudice  of  the  defendant,  to  avoid  which  the  entire 
record  has  been  carefully  considered.  The  instructions 
are  voluminous,  covering  every  phase  of  the  case,  and, 
we  think,  fair  to  the  defendant.    Those  asked,  in  so 
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far  as  they  correctly  express  the  law,  are  not  more  so. 
The  careful  and  unprejudiced  reader  of  the  record  can- 
not well  avoid  the  conviction  that  the  defendant  was 
something  of  a  champion  of  a  purpose  to  resist  the 
enforcement  of  the  law ;  and,  with  weapons  procured 
and  to  be  used  for  that  purpose,  if  necessary,  he  placed 
himself  where  duty  did  not  call,  and  interfered  where 
interference  was  forbidden  by  the  law.  The  verdict  of 
the  jury  frees  him  from  the  odium  of  having  taken  a 
human  life  as  the  result  of  premeditation  or  malice, 
and  convicts  him  of  having  taken  life  under  such  pro* 
vocation  that  the  degree  of  his  offense  is  manslaughter, 
and  not  murder.  The  verdict  has  abundant  support  in 
the  evidence,  and  we  think  the  judgment  of  the  district 
court  should  be,  and  it  is,  affirmed. 


Warder-Bushnell  &  Glessner  Company,  Appellant, 
V.  J.  D.  Harris  et  al.y  Appellees. 

Conversion  :  AasNcr.  One  charged  with  the  unlawful  seizure  and 
conversion  of  personal  property  cannot  escape  liability  therefor 
upon  the  ground  that  the  seizure  and  conversion  were  made  by 
him  Bimply  as  the  agent  of  another. 

Appeal  from   Osceola  District    Court.— Eon.   C.   H. 

Lewis,  Judge. 

Thursday,  October  16,  1890. 

Action  at  law  for  certain  wheat,  other  grain  and 
flax,  owned  by  plaintiff,  which  was  taken  by  defendants, 
and  converted  to  their  use.  The  cause,  as  to  defendant 
Harris,  was  tried  to  the  court  without  a  jury,  and  judg- 
ment was  rendered  for  defendant.    The  plaintiff  appeals. 

D.  D.  McCallum,  for  appellant. 

0.  /.  Olarkej  for  appellee. 
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Beck,  J. — I.  The  abstract  shows  that  defendant 
Harris  answered  the  petition,  and  the  trial  was  as  to  him 
alone.  His  answer  admits  the  taking  of  the  property, 
and  alleges  that  he  was  acting  in  the  matter  as  the  agent, 
and  under  the  direction  of  his  codefendant  Close,  who 
was  the  owner  thereof  under  a  mortgage.  All  other 
allegations  of  the  petition  are  denied.  It  is  admitted 
by  the  parties  that  plaintiff  held  the  property  under  a 
mortgage  which  was  prior  and  paramount  to  the  mort- 
gage under  which  the  defendants  claim  it.  It  is  admitted 
that  Harris  had  constructive,  though  not  actual,  notice 
of  plaintiflE's  mortgage. 

II.  We  are  authorized  to  conclude  that  the  district 
•court  found  for  defendant  on  the  ground  that  he  took 
the  property  while  acting  as  agent  of  Close.  The  admit- 
ted facts  are  that  defendant  took  the  property  ;  and  the 
conclusion  of  law  is  that,  as  between  plaintiff  and  defend- 
ant, the  plaintiff  had  the  right  to  the  possession  of  the 
property  under  the  mortgage,  the  ownership  thereof 
being  vested  in  plaintiff,  the  mortgagee.  Code,  sec. 
1927 ;  Gordon  v.  Hardin^  83  Iowa,  550 ;  Doane  v.  Oar- 
retsoUy  24  Iowa,  351.  The  defendant  Harris  took  and 
.converted  this  property.  He  is  liable  for  damages.  The 
fact  that  he  was  agent  of  his  codefendant  does  not  dis- 
charge him  from  this  liability.  The  act  was  not  done 
under  a  contract.  It  was  done  in  violation  of  plaintiff's 
rights,  and  without  the  sanction  of  law.  It  was,  there- 
fore, a  tort,  for  which  he  is  presumably  liable.  Story 
on  Agency,  sec.  308.  The  capacity  in  which  a  tort- 
feasor acts,  whether  as  agent,  trustee,  servant  or  public 
officer,  does  not  protect  him  from  liability  for  his  torts. 
The  court  below  erred  in  rendering  Judgment  for 
defendant.     Reversed. 
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MAasAOHUSETTS  LoAN  &  Trust  Co.,  Appellee,  v.  H.  C- 

MouLTON  et  al.y  Appellants. 

Chattel  Mortgage :  notes  :  priority  of  lien.  A  chattel  mortgage 
was  given  to  secure  the  payment  of  three  promissory  notes  falling 
due  at  different  times.  After  the  payment  of  the  note  first  matur- 
ing, the  note  last  maturing  was  transferred,  before  maturity,  to  the 
defendants.  Thereafter  there  was  an  exchange  of  part  of  the 
mortgaged  property  between  the  mortgagor  and  mortgagee, 
whereby  the  second  note  was  in  part,  if  not  wholly,  paid.  Subse- 
quently, this  second  note  was  transferred,  after  maturity,  to  the 
plaintiJS.  Held,  that  the  note  last  maturing  should  be  first  satisfied 
out  of  the  property  remaining  subject  to  the  mortgage. 

Appeal  from    Osceola  District    Court. — Hon.   C.  H. 

Lewis,  Judge. 

Thursday,  October  16,  1890. 

This  is  an  action  of  replevin  for  the  possession  of  a 
threshing  machine,  known  as  a  Minnesota  chief  sep- 
arator. A  jury  was  waived,  and  the  cause  was  tried  to 
the  court.  There  was  a  judgment  entered  for  the  plain- 
tiff.    The  defendants  appeal. 

D.  D.  McCallum  and  01  M,  Brooks^  for  appellants. 

0.  /.  C  larkCy  for  appellee. 

RoTiiKOOK,  C.  J. — It  appears  from  the  record  and 
the  evidence  in  the  case  that  on  the  thirtieth  day  of 
August,  1886,  J.  E.  Miller  and  J.  C.  Lynn  executed  a 
chattel  mortgage  to  E.  D.  Brown  as  receiver  of  the 
Northwestern  Manufacturing  &  Car  Company  upon  one 
Minnesota  chief  separator,  and  one  Pitts  horsepower, 
to  secure  the  payment  of  three  promissory  notes  of  even 
date  with  the  mortgage,  and  payable  as  follows  :  One 
note  for  one  hundred  and  fifty  dollars  payable  Novem- 
ber 1,  1886 ;  one  note  for  one  hundred  and  forty  dollars 
payable  November  1, 1887,  and  one  for  one  hundred  and 
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forty  dollars  payable  November  1,  1888.  The  first  note 
has  been  paid,  and  the  second  note,  which  became 
due  November  1,  1887,  was,  at  the  commencement  of 
this  suit,  owned  by  the  plaintiff.  The  third  and  last 
note  was  owned  by  the  defendants,  it  having  been 
assigned  and  transferred  to  them  about  October  30, 1886. 

After  the  mortgage  was  executed  and  delivered, 
another  transaction  took  place  between  the  .mortgagors 
and  the  mortgagee,  by  which  the  horsepower  included 
in  the  mortgage  was  taken  in  exchange,  and  as  part 
payment,  for  a  steam-engine  purchased  by  the  mort- 
gagors from  the  mortgagee.  The  horsepower  was  taken 
in  part  payment  of  the  sum  of  two  hundred  dollars.  In 
that  part  of  the  mortgage  providing  for  a  foreclosure 
and  application  of  the  proceeds  of  a  foreclosure  sale, 
there  is  this  provision:  *^ Out  of  the  proceeds  of  said 
sale  to  pay  as  far  as  possible,  flrsty  the  expenses  of  tak- 
ing, keeping,  advertising  and  selling  said  property, 
and  the  statutory  attorney's  fees  in  such  case  made 
^and  provided;  second^  to  apply  the  balance  toward 
paying  that  part  of  said  debt  evidenced  by  the  notes 
then  owned  by  second  party;  thirds  to  apply  the 
balance  towards  the  payment  of  that  part  of  said 
debt,  evidenced  by  the  notes  not  then  owned  by  said 
second  party,  and  then  rendering  the  overplus,  if  any, 
to  said  first  party  or  *  *  *  heirs  or  assigns." 
The  exchange  of  the  horsepower  as  j^art  payment  for 
the  steam-engine  was  made  in  June,  1887.  The  plain- 
tiff acquired  its  right  to  the  mortgage  and  the  second 
note  on  the  second  day  of  February,  1888. 

It  will  be  observed  that  the  proceeds  of  the  sale  of  the 
property  after  paying  costs  is  to  be  applied  to  the  pay- 
ment of  any  note  owned  by  the  car  company.  It  is  con- 
ceded that  the  car  company  does  not  now  own  any  of  the 
notes.  The  plaintiff  owns  one,  and  the  defendants  own 
the  other.  The  plaintiff  insists  that  it  should  have  the 
first  lien  upon  the  property,  because  its  note  became  due 
before  the  note  owned  by  defendant,  upon  the  familiar 
principle  that  the  proceeds  of  the  sale  of  mortgaged 
property  should  be  first  applied  to  the  payment  of  the 
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debt  which  first  becomes  due.  We  do  not  understand 
that  defendants'  counsel  dispute  this  rule.  But  it  is 
<5laimed  that  the  transaction  by  which  the  horsepower 
was  taken  in  part  payment  for  the  steam-engine  oper- 
ated as  a  payment,  or  rather  an  extinguishment,  of  the 
note  now  held  by  the  plaintiff,  as  between  the  defendant 
and  the  plaintiff.  It  is  to  be  observed  that  the  defend- 
ants became  the  owners  of  the  last  note  long  before  the 
same  became  due,  and  before  the  horsepower  was 
exchanged  for  the  steam-engine.  They  then  had  a  lien 
upon  all  of  the  property.  The  plaintiff  took  an  assign- 
ment of  the  second  note  and  mortgage  long  after  the 
note  became  due,  and  after  the  horsepower  had  been 
disposed  of.  The  plaintiff  will  be  presumed  to  have 
known  that  the  lien  they  took  was  not  a  lien  upon  the 
horsepower.  The  mortgagee  had  no  power  to  impair 
the  security  of  the  defendants  by  depriving  them  of 
their  lien  on  the  horsepower.  If  the  mortgagee  had 
held  the  second  note,  and  was  now  seeking  a  foreclosure 
and  the  application  of  the  proceeds  of  sale  first  to  that 
note,  the  defendants  could  well  insist  that  they  should 
first  account  for  the  value  of  the  horsepower.  And  we 
-are  unable  to  discover  that  the  plaintiff,  their  assignee, 
is  in  any  better  position  than  the  mortgagee  would  be 
if  party  plaintiff.  There  is  no  question  of  an  innocent 
good-faith  purchaser  for  value  in  the  case.  And  the 
evidence  shows  that  the  horsepower  was  worth  more 
than  the  amount  of  the  second  note. 

We  have  determined  this  case  without  the  aid  of 
authority.  It  appears  to  us  that  common  honesty  and 
fair  dealing  demands  that  we  should  hold  that  the 
defendants  are  entitled  to  their  security  unimpaired,  or 
that  the  value  of  that  part  wrongfully  appropriated  by 
the  mortgagor  should  be  regarded  as  an  extinguishment 
•of  the  second  note. 

The    judgment    of    the    district    court     will    be 

REVERSED 
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MONTPELTEK     SAVINGS     BaNK    AND     TeUST    COMPANY, 

Appellee,  v.  Louisa  M.  Arnold  etal.^  Appellees, 
AND  M.  H.  Parks,  Appellant. 

1.  Mortgage:  foreclosure:  aoreembnt:  etidbncb.  The  evi- 
dence in  this  case  considered,  and  held  to  show  an  agreement 
between  the  (copartners,  Parks  &  Olney,  at  the  time  of  receiving 
a  conveyance  of  the  property  in  controversy,  that  Parks  should 
assume  and  pay,  as  his  share  of  the  purchase  money  for  said  prop- 
erty, a  mortgage  thereon  of  fifteen  hundred  dollars. 

8.    — : :  PARTIES :   relief.    In  an  action  to  foreclose  a 

mortgage  on  real  estate  the  defendant  O.,  being  the  holder  of  a 
junior  mortgage  upon  a  part  of  the  same  premises,  filed  a  cross- 
petition  against  his  codefendant  P.  to  enforce  an  agreement  made 
with  him  by  P.,  whereby  he  assumed  and  agreed  to  pay  the  mort 
gage  sought  to  be  foreclosed.  Heldt  that  the  cross-petitioner,  O., 
had  such  an  interest  in  the  subject-matter  of  the  action^  and  said 
agreement  with  P.  had  such  relation  thereto,  as  to  entitle  him  to 
seek  relief  thereunder  in  the  same  action. 

8.  :  : : .  The  above  mortgage  and  agree- 
ment being  established,  held^  that  the  cross-petitioner,  O.,  was 
entitled  to  a  decree  awarding  him  any  surplus  remaining  from  the 
foreclosure  sale,  after  satisfaction  of  the  prior  mortgage,  and  to  a 
judgment  against  his  codefendant,  P.,  for  such  amount  as  he 
should  be  compelled  to  pay  to  protect  his  lien  against  plaintiff 's 
mortgage.                                   x 

4.     : :  REDEMPTION :  CREDIT  ON  JUDGMENT.    The  portion 

of  the  mortgaged  premises  covered  by  O.'s  mortgage  was  sold 
separately,  and  purchased  by  plaintiff.  Withm  the  required 
period  O.  redeemed  from  the  sale,  but  did  not  enter  upon  the 
record  the  amount  he  was  willing  to  credit  upon  his  judgment 
against  P.  Held,  that  the  omission  to  make  such  entry  did  not 
operate  as  a  satisfaction  of  O.'s  judgment  against  P. 

Appeal  from    Pottawattamie   District  Court. — Hon. 

A.  B.  Thornell,  Judge. 

Thursday,  October  16,  1890. 

This  is  an  action  in  equity,  wherein  the  plaintiff 
obtained  personal  judgment  against  defendants,  L.  M. 
and  J.  H.  Arnold,  upon  their  promissory  note  for  fifteen 
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hundred  dollars,  and  a  decree  as  to  all  the  defendants, 
foreclosing  a  mortgage  executed  by  L.  M..  and  J.  H. 
Arnold  to  J.  W.  Squire,  trustee,  on  the  northeast 
<juarter  of  section  twenty-three,  township  seventy-five, 
range  forty,  to  secure  said  note. 

Appellee  Olney  filed  his  cross-petition  against 
appellants,  M.  H.  Parks  and  Jacob  H.  Coffelt,  alleging 
that  Parks  and  Olney,  as  partners,  received  a  convey- 
ance from  said  Arnolds  of  said  northeast  quarter  of  sec- 
tion twenty-three,  together  with  other  real  estate,  they 
assuming  the  payment  of  the  fifteen-hundred-dollar 
mortgage  to  Squire,  trustee ;  that  afterwards  Parks  and 
Olney  conveyed  to  Coflfelt  said  northeast  quarter  of  sec- 
tion twenty-three,  in  which  conveyance  Parks  assumed 
the  payment  of  said  fifteen-hundred-dollar  mortgage; 
that  on  the  same  day  Coflfelt  executed  to  appellee  his 
two  promissory  notes  for  five  hundred  and  fifty  dollars 
each,  and  a  mortgage  on  the  north  half  of  said  north- 
east quarter,  to  secure  the  same,  said  mortgage  reciting 
that  it  was  second  to  the  mortgage  to  Squire,  trustee, 
"conveying  the  northeast  quarter  of  section  twenty- 
three,  township  seventy-five,  range  forty,  which  is 
assumed  to  be  paid  by  M.  H.  Parks;"  that  on  the  same 
day  Coflfelt  executed  to  Parks  his  mortgage  on  said 
northeast  quarter,  in  which  Parks  assumed  the  pay- 
ment of  plaintiflf's  notes  and  mortgage;  that  about 
July  18,  1885,  the  firm  of  Parks  &  Olney  dissolved, 
each  conveying  to  the  other  certain  real  estate  belong- 
ing to  the  firm.  Appellee  Olney  asks  judgment  against 
Coflfelt  on  the  two  notes  set  out  in  his  cross-petition, 
and  that  the  mortgage  given  to  secure  the  same  be  fore- 
closed ;  that  it  be  decreed  that  any  sum  of  money  which 
he  may  be  compelled  to  pay  to  protect  his  title  as 
against  plaintiflf's  mortgage  shall  be  and  constitute  a 
judgment  against  Parks,  when  such  amount  is  ascer- 
tained. 

Appellant  Parks  answered  admitting  the  execution 
of  the  notes  and  mortgages  set  out  in  the  petition  and 
cross-petition ;  and,  answering  the  cross-petition,  insists 
that  Olney  had  no  cause  of  action  against  him  aflfecting. 
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the  subject-matter  of  the  action  brought  by  plaintiff, 
and,  therefore,  no  right  to  maintain  his  cross-action; 
that  if  he  has  any  cause  of  action  it  is  at  law ;  that  he, 
Parks,  never  assumed  the  payment  of  plaintiJBf 's  mort- 
gage with  Olney,  but  only  assumed  the  payment 
thereof  for  the  benefit  of  Coffelt,  and  that  there  was  no 
consideration  for  such  promise  to  Olney ;  that,  in  the 
conveyance  of  Parks  &  Olney  to  Coffelt,  the  premises 
were  conveyed  as  to  Olney,  subject  to  plaintiff's  mort- 
gage, and  that  the  mortgage  from  Coffelt  to  Olney  was 
accepted  and  received  by  Olney  as  second  to  plaintiff's 
mortgage;  that  the  agreement  of  Parks  to  assume 
plaintiff's  mortgage  was  solely  between  him  and  Coffelt, 
and  to  which  Olney  was  not  a  party;  and  that  Olney 
was  not  entitled  to  recover  as  prayed  for  in  his  cross- 
petition. 

On  February  24,  1888,  the  case  came  on  to  be  heard 
upon  the  cross-petition  and  answer  of  Parks,  Coffelt  hav- 
ing made  default,  and  no  one  appearing  for  Parks ;  and, 
after  hearing  the  testimony  upon  the  issues  joined 
between  Parks  &  Olney,  a  decree  was  entered  finding 
that  Parks,  for  a  valuable  consideration,  agreed  to  pay 
the  fifteen-hundred-dollar  note  executed  to  Squire, 
trustee,  "and  now  gone  to  judgment  in  this  action  ;" 
that,  after  said  agreement,  Olney  accepted  a  junior 
mortgage  on  the  north  half  of  the  northeast  quarter, 
section  twenty-three,  covered  by  plaintiff's  mortgage,  to 
secure  said  notes  executed  by  Coffelt;  and  that  ''judg- 
ment and  decree  of  foreclosure  of  said  note  and  mortgage 
has  this  day  been  entered. ' '  It  was  decreed  and  adjudged, 
''That  any  sum  of  money  which  the  said  J.  J.  Olney 
may  have  to  pay  in  redeeming  from  the  fifteen-hun- 
dred-dollar mortgage  of  plaintiff,  foreclosed  herein,  to 
protect  his  title  to  the  north  half  of  the  northeast 
quarter,  section  twenty-three,  township  seventy-five, 
range  forty,  he  shall  recover  from  the  defendant,  M.  H. 
Parks,  with  interest  and  costs  of  proceedings  on  the 
cross-bill  herein,  and  that  this  cause  shall  be  continued 
until  said  amount  be  ascertained." 
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Parks  filed  Mis  motion  to  set  aside  the  default  and 
decree,  which  was. sustained,  and  the  cause  again  sub- 
mitted on  the  issues  joined  upon  cross-petition.  By  the 
answer  of  Parks,  December  7, 1888,  a  decree  was  entered 
aflSrming  the  decree  of  foreclosure  of  the  mortgage 
from  Coflfelt,  on  the  north  half  of  said  northeast  quar- 
ter, as  entered  February  24,  1888,  and  decreeing  that 
said  north  half  be  sold,  and  the  proceeds,  or  so  much 
as  shall  be  necessary,  be  applied  in  payment  of  plain- 
tiff's  lien,  as  decreed  February,  1888,  and  that  the 
remaining  portion  of  the  proceeds,  if  any,  be  applied  in 
payment  of  said  judgment  in  favor  of  Olney  against 
Coffelt,  entered  February  24,  1888;  and  if  said  north 
half  shall  not  sell  for  sufficient  to  extinguish  both 
judgments,  but  shall  sell  for  an  amount  equal  to  the 
judgment  in  favor  of  Olney  against  Coflfelt,  together 
with  costs  accrued  and  accruing,  then  Parks  to  pay 
Olney  such  portion  of  his  judgment  as  may  remain 
against  Coflfelt,  together  with  the  costs,  after  applying 
the  proceeds  as  before  directed.  But  if  the  lands  sell 
for  less  than  the  judgment  held  by  Olney  against 
Coflfelt,  together  with  costs,  then  Parks  to  pay  Olney 
the  amount  of  such  sale,  less  any  amount  thereof  that 
may  remain  to  be  applied  on  said  judgment  held  by 
Olney  against  Coflfelt,  for  removing  the  lien  on  said 
land  of  the  judgment  held  by  plaintiflf.  It  was  ordered 
that  special  execution  issue  for  the  sale  of  said  north 
half  of  said  northeast  quarter. 

On  Plebruary  12,  1889,  defendant  Coflfelt  filed  his 
motion  supported  by  affidavit  to  require  satisfaction  of 
the  judgment  rendered  against  him,  and  in  favor  of 
Olney,  but  as  he  has  dismissed  his  appeal,  the  motion 
does  not  demand  further  notice.  On  the  same  day 
appellant  Parks  filed  his  motion  to  vacate  and  set 
aside  certain  parts  of  said  decree,  and  for  satisfaction 
thereof,  which  motion  was  overruled.  The  case  is  now 
before  us  on  the  appeal  taken  by  M.  H.  Parks,  upon 
the  issues  joined  to  the  cross-petition  of  Olney,  and 
upon  the  motion  of  Parks  to  vacate  and  satisfy  the 
decree. 
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Fremont    Benjamin    and    Walter    L   Smithy   for 
appellant! 

Frank  Shinn  and  L.  W.  Hoss,  for  appellee. 

Given,  J. — I.  It  is  not  questioned  but  that,  in 
receiving  title  from  Arnolds  and  in  conveying  to  Coflfelt, 
1.  mortoaok:  ^^^  *^^'™  ^^  Parks  &  Olney  assumed  and 
i^reemen?:'  agreed  to  pay  the  mortgage  debt  to  Squire, 
evidence.  trustee.  The  contention  is,  whether  Parks 
agreed  with  Olney,  for  a  consideration,  that  he  would 
pay  that  debt.  The  testimony  shows  that  they  were  equal 
partners  ;  that  Parks'  means  were  limited  compared 
to  those  of  Olney,  and  that,  in  the  exchange  of  prop- 
erties with  Arnolds,  Olney  put  in  about  two  hundred 
acres  of  his  own  land,  valued  at  seven  thousand  dollars, 
and  afterwards  paid  to  Arnolds  five  hundred  dollars,  as 
against  thirteen  hundred  dollars,  and  two  years'  inter- 
est on  the  fifteen  hundred  dollars,  paid  by  Parks. 
These  facts  are  strongly  corroborative  of  Olney' s  claim 
that  Parks  agreed  to  pay  the  Squire  mortgage  on 
account  of  his  share  of  the  purchase  price  of  the  lands 
received  from  Arnolds.  He  is  further  corroborated  by 
the  fact  that  in  their  deed  to  Coflfelt,  and  in  the  mort- 
gage from  Coflfelt  to  Olney  and  Parks,  it  is  recited  that 
Parks  assumed  to  pay  the  mortgage  to  Squire,  trustee. 
The  subsequent  agreement  between  Parks  and  Coflfelt 
that,  upon  Coflfelt' s  paying  the  Squire  mortgage,  Parks 
w^ould  release  his  mortgage  from  Coflfelt,  is  also  corrob- 
orative of  what  Olney  claims.  Parks  contends  that  the 
recitals  in  the  Coflfelt  deed  and  mortgages  were  because 
of  the  agreement  between  him  and  Coflfelt ;  that  Olney 
was  not  a  party  to  that  agreement ;  that  it  was  for  the 
benefit  of  Coflfelt,  and  that  Olney  is  not  entitled  to  any 
rights  under  it.  The  facts  do  not  sustain  this  claim. 
The  agreement  with  Coflfelt  was  not  made  until  Janu- 
ary, 1887,  while  the  deed  and  mortgage  were  made  in 
1885. 

Olney  oflfered  in  evidence  certified  copies  of  the 
deed  to  Coflfelt,  and  of  the  mortgage  from  Coflfelt  to 
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Parks,  to  which  Parks  objected  as  incompetent,  and 
not  the  best  evidence.  We  are  entirely  satisfied  from 
the  other  evidence  that  Parks  agreed  with  Olney  to  pay 
the  Squire  mortgage,  and,  therefore,  without  determin- 
ing whether  these  copies  were  admissible,  we  do  not  con- 
sider them  in  passing  upon  the  question  now  under 
notice.  The  testimony  as  to  the  settlement  of  the  part- 
nership is  indefinite,  and  not  such  as,  taken  alone, 
would  show  that  Parks  assumed  to  pay  the  Squire 
mortgage,  but,  taken  In  connection  with  the  other  facts 
to  which  we  have  referred,  we  think  it  is  established  by 
decided  preponderance  of  the  evidence,  that  Parks  did 
so  agree,  on  account  of  his  liability  to  pay  half  the  pur- 
chase price  to  Arnold. 

II.  Olney ' 8  right  to  judgment  and  foreclosure  on 
the  notes  and  mortgage  executed  to  him  by  Coflfelt  is 
2. — : — :      fully    established.      The    mortgage    being 

relief^  '  upou  part  of  the  same  land  as  plaintiff's, 
though  second  thereto,  gave  him  an  interest  in  the 
subject-matter  of  the  plaintiff's  action,  and,  having 
Parks'  agreement  to  pay  the  debt  due  the  plaintiff,  he 
has  a  cause  of  action  against  Parks  relating  to  the  same 
subject-matter,  and  which  he  may  maintain  in  this 
action. 

III.  When  Olney  took  the  mortgage  from  Coflelt 
as  second  to  plaintiff's  he  had  the  agreement  of  Parks 

to  pay  the  prior  mortgage.  Without  that 
agreement  he  would  only  be  entitled  to  the 
rights  of  a  junior  mortgagee,  but  with  it  he  is  entitled, 
as  between  him  and  Parks,  to  have  Parks  pay  the  prior 
mortgage.  ,  Parks  failed  to  pay  it ;  hence,  the  plaintiff 
was  entitled  to  foreclosure  and  sale,  and  Olney,  as  a 
junior  lienholder;  to  any  surplus  that  might  arise  from 
the  sale,  and,  as  against  Parks,  to  judgment  for  whatever 
amount  he  had  to  pay  to  protect  his  lien  against  plain- 
tiff's mortgage.  It  is  contended  that  the  decree  of  the 
district  court  grants  relief  not  asked.  We  think  the 
decree  is  in  exact  accord  with  the  rights  of  the  parties 
and  with  the  prayer  of  the  cross-petition. 


164  Frank  v.  Hollands.  [81  Iowa 

IV^.     Upon  the  hearing  of  Parks'  motion  to  vacate 
and  satisfy  the  judgment  and  decree,  it  was  shown  that 

4. : :  re-    the  land  covered  by  the  plaintiff's  mortgage 

cr^?t*on  *  was  sold  upon  special  execution  in  favor  of 
judKment.  plaintiff ;  that  the  part  covered  by  Coffee's 
mortgage  to  Olney  was  sold  separately,  and  purchased  by 
plaintiff ;  that  within  the  period  for  redemption  Olney 
paid  to  the  clerk  the  amount  necessary  to  redeem  the 
land  covered  by  his  mortgage  and  decree  from  said  sale, 
but  did  not  enter  upon  the  record  any  statement  of  the 
utmcFst  amount  that  he  was  willing  to  credit  upon  his 
judgment.  Parks  contends  that,  under  the  provisions 
of  the  statute,  this  operates  as  a  satisfaction  of  the 
judgment  in  favor  of  Olney,  and  that  the  same  should 
be  canceled.  While  Coffelt  or  his  creditors  might  be 
heard  to  urge  such  a  demand,  surely  Parks  had  no  right 
to  a  satisfaction  of  that  judgment.  Olney 's  redemp- 
tion was  not  a  waiver  or  abandonment  of  his  rights 
under  the  agreement  with  Parks.  He  was  compelled  to 
pay  the  amount  that  he  did  because  of  Parks'  failure 
to  perform  his  agreement.  So  much  of  the  motion  as 
asks  that  certain  parts  of  the  decree  be  vacated  is  suf- 
ficiently answered  in  what  we  have  said  as  to  the  decree 
conforming  to  the  rights  of  the  parties. 

We  think  the  motion  was  properly  overruled,  and 
that  the  decree  of  the  district  court  should  be  afpirmed. 


C.  R.  Fkank,  Appellee,   v.  James  Hollands  et  al.y 
1 8,  ,«i  Appellants. 

■  87    478 

'lOft  '^1        ^'    ^''^^tice  in  Chancery :   submission  of  questions  to  juby  : 
- '  APPEAL.    The  submission  of  questions  of  fact  in  an  equity  cause 

to  a  jury  for  determination,  though  contrary  to  the  rules  of  prac- 
tice prescribed  by  the  Code  for  the  court  of  chancery,  wiU  not  have 
the  effect  to  transfer  the  case  to  the  law  side  of  the  court,  nor  to 
deprive  the  parties,  upon  appeal,  to  a  trial  de  novo  in  the  supreme 
court. 
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2.    :  bscord:  bill  of  exceptions.    In  actions  triable  de  novo 

in  the  supreme  court  it  is  sufficient,  under  Code,  section  2742,  as 
amended,  if  the  evidence  is  made  a  part  of  the  record  within  the 
six  montlis  allowed  for  appeal,  and  this  rule  cannot  be  changed  by 
an  order  of  the  trial  court  prescribing  a  shorter  period  in  which  a 
bill  of  exceptions  may  be  filed. 

8.  Promissory  Note :  signature  in  blank  :  alteration  :  innocent 
PURCHASER.  One  who  signs  a  promissory  note  in  blank  cannot  be 
heard  to  complain,  as  against  a  bona  fide  purchaser  thereof  before 
maturity,  that  the  amount  afterwards  inserted  therein  was  not 
according  to  the  agreement  between  himself  and  the  payee. 

4.  Mechanic's  Lien :  improvements  by  husband  on  wife's  prop- 
BRTT.  Where  improvements  upon  the  property  of  a  married 
woman  are  contracted  for  by  her  husband,  with  the  knowledge  and 
consent  of  the  wife,  and  the  latter  permits  the  erection  of  such 
improvements  without  objection  on  her  part,  the  premises  will  be 
subject  to  a  mechanic's  lien  therefor  as  provided  by  law. 

Appeal  from    Osceola  District    Court. — Hon.   C.   H. 

Lewis,  Judge. 

Thursday,  October  16,  1890. 

Action  to  recover  the  amount  of  a  promissory  note, 
and  to  foreclose  a  mechanic's  lien.  A  decree  was  ren- 
dered in  favor  of  the  plaintiff.    The  defendants  appeal. 

D.  B.  McCallum^  for  appellants. 

(7.  M,  Brooks^  for  appellee. 

Robinson,  J. — The  note  in  suit  purports  to  have 
been  given  for  ninety-three  dollars  and  thirteen  cents  by 
the  defendant,  James  Hollands.  It  was  given  for  light- 
ning rods  erected  upon  a  dwelling-house  owned  by  his 
wife  and  codefendant,  Hulda  Hollands.  Plaintiff  asks 
judgment  for  the  amount  of  the  note  against  both  of 
said  defendants,  and  the  foreclosure  of  a  mechanic's 
lien  on  the  building  and  land  upon  which  it  is  located. 
The  answer  of  Hulda  Hollands  is  a  general  denial. 
James  Hollands  alleges  in  his  answer  that  the  note  as 
originally  drawn  and  signed  was  for  thirteen  dollars, 
and  that  since  it  was  made  it  has  been  changed  without 
his  knowledge  or  consent,  so  as  to  appear  to  have  been 
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given  for  ninety-three  dollars  and  thirteen  cents ;  that 

plaintiff  is  not  an  innocent  purchaser  for  value,  and  that 

the  note  is  the  property  of  the  original  payees,  Cole 

Bros. 

On  a  motion  of  James  Hollands  to  transfer  this 

cause  so  far  as  it  related  to  him  to  the  law  side  of  the 
docket,  it  was  "  ordered  that  the  question  of  fact  could 
be  submitted  to  the  jury  "  at  his  request.  A  jury  was 
impaneled,  and,  after  the  evidence  was  introduced,  they 
were  requested  to  answer  three  interrogatories.  They 
answered  in  substance  that  the  words  '' ninety- three '^ 
which  appear  in  the  body  of  the  note  were  not  written 
therein  when  it  was  signed  by  Hollands ;  that  they  have 
not  been  changed  since  they  were  written  ;  and  that  the 
figures  in  the  upper  left-hand  corner  of  the  note  when 
first  written  therein  were  *'  13.13."  The  plaintiff  there- 
upon filed  a  motion  for  judgment  on  the  special  findings, 
and  the  motion  was  sustained.  Additional  evidence 
was  offered  on  the  issues  presented  by  the  answer  of 
HuWa  Hollands,  and  on  the  twenty-third  day  of  March, 
1889,  judgment  was  rendered  in  favor  of  plaintiff  and 
against  defendant,  James  Hollands,  on  the  note  in  suit, 
for  one  hundred  and  one  dollars  and  sixty-five  cents  and 
costs,  and  in  favor  of  plaintiff  and  against  defendant, 
Hulda  Hollands,  for  ninety-three  dollars  and  thirteen 
cents,  and  interest,  and  a  mechanic's  lien  for  the  amount 
of  the  judgment  against  James  Hollands  established, 
and  a  sale  of  the  premises  ordered. 

I.     Appellee  contends  that  the  evidence  introduced 

on  the  trial  in  the  district  court  was  not  so  preserved, 

1.  pbactiob  In    ^^^  made  a  part  of  the  record,  as  to  author- 

MbSiKn  of  ^^®  ^  ^^^^^  ^^  ^^^^  ^^  t^is  court  of  any  part 

?u^^/appeai.  ^*  ^^^  cause,  and  that  as  to  appellant,  James 

Hollands,  the  cause  was  tried  in  the  court 

below  as  at  law,   and  cannot  be  reviewed  on  errors 

assigned  as  far  as  they  are  based  upon  the  evidence. 

We  do  not  understand  from  the  record  that  the 
case  as  to  James  Hollands  was  treated  and  tried  as  an 
action  at  law,  but  rather  that  certain  questions  of  fact 
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were  submitted  to  a  jury  for  determination.  That  prac- 
tice was  authorized  by  the  revision  of  1860,  and  is  in 
harmony  with  the  earlier  chancery  practice.  The  ver- 
dict of  the  jury  was  designed  to  inform  the  conscience 
of  the  chancellor,  and  might  be  followed  or  disregarded 
as  he  deemed  proper.  Mc  Daniel  v.  Marygold^  2  Iowa, 
602 ;  Revision  of  1860,  sec.  2999.  In  such  cases  this 
court  was  not  deprived  of  jurisdiction  to  try  the  case 
de  novo  on  appeal.  Cliambers  v.  Ingham^  25  Iowa,  225. 
But  it  was  held  in  Hobart  v.  Hohart^  51  Iowa,  512,  that 
the  Code  of  1873  so  changed  this  practice  as  to  require 
issues  of  fact  in  equitable  actions  to  be  tried  by  the 
court.  The  court  below,  therefore,  erred  in  submitting 
any  of  the  issues  to  a  jury,  but  appellants  do  not  com- 
plain of  that  action,  nor  do  they  complain  that  the 
cause  as  to  James  Hollands  was  not  fully  transferred  to 
the  law  docket,  and  tried  as  an  action  at  law. 

Although  the  court  sustained  the  motion  for  judg- 
ment in  favor  of  plaintiff  and  against  James  Hollands 
on  the  special  findings,  yet  it  is  evident  that  the  special 
findings  alone  did  not  warrant  such  judgment,  but  that 
the  special  findings  were  considered  in  connection  with 
the  evidence  submitted,  and  that  the  judgment  rendered 
against  the  husband  was  in  fact  based  upon  the  evi- 
dence and  perhaps  the  second  special  finding.  But 
whatever  the  facts  may  be,  wa  are  of  the  opinion  that 
the  entire  case  is  here  for  trial  de  novo^  if  the  evidence 
has  been  properly  preserved,  and  that  no  part  of  it  is 
triable  on  errors  assigned. 

II.  It  appears  that  when  judgment  was  rendered 
the  court  ordered  that  defendants  have  sixty  days  in 

which  to  file  a  bill  of  exceptions.     The  bill 

2   — ^"  *    record* 

■  bill  of  excep-  of  exceptions  was  not  filed  until  the  nine- 
teenth day  of  June,  1889,  or  more  than  sixty 
days  after  the  order  was  made.  It  was  what  is  known 
as  a  skeleton  bill.  On  the  third  day  of  August,  1889, 
the  defendants  filed  the  short-hand  reporter's  translation 
of  the  evidence.  The  abstract  purports  to  contain  all 
the  evidence  offered  and  introduced,  with  the  objections 
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thereto,  and  the  appellee  does  not  claim  that  all  the 
evidence  introduced  and  all  the  evidence  offered  is  not 
before  us,  although  he  has  filed  an  additional  abstract. 
We,  therefore,  conclude  that  all  the  evidence  offered  on 
the  two  trials  in  the  court  below  is  set  out  in  the  record 
in  this  court. 

It  is  manifest  that  if  the  case  were  not  triable  here 
de  novOj  under  numerous  decisions  of  this  court  the 
evidence  could  not  be  considered,  because  not  made  a 
part  of  the  record  within  the  time  fixed  by  the  order  of 
court.  But  in  equitable  actions,  triable  de  novo  in  this 
court  on  issues  of  fact,  it  is  sufficient  if  the  evidence  is 
made  a  part  of  the  record  within  the  six  months  allowed 
for  an  appeal.  Code,  sec.  2742,  as  amended.  Since 
that  statute  fixes  that  time  within  which  the  evidence 
must  be  made  of  record,  it  is  not  competent  for  the 
court  to  make  it  less,  and  the  order  of  the  court  in  this 
case  limiting  the  time  to  sixty  days  was,  therefore,  of  no 
effect. 

III.     There  is  an  irreconcilable  conflict  in  the  evi- 
dence as  to  the  contents  of  the  note  in  suit  when  it  was 
8.  prommbobt    signed.     Two  witnesses    testify    positively 
tureintek:  ^'^^^t  the  uoto  was  then  drawn  as  it  now 
inno?eit*^'      appears,  while  James  Hollands  swears  that 
purchaser.      jj  ^g^  j^^^^  ^j^^  ^^^^  ^j^^  words   **ninety- 

three"  which  make  the  note  read:  "I  promise  to  pay 
to  Cole  Bros.,  or  bearer,  ninety -three  dollars  and  thirteen 
cents,"  etc.,  were  not  then  inserted.  Before  the  rods 
were  erected,  and  •  the  note  was  given,  James  Hollands 
signed  an  order  by  which  he  agreed  to  pay  sixty-seven 
cents  per  foot  for  the  rods  which  should  be  erected.  It 
is  not  disputed  that  one  hundred  and  forty-seven  feet 
of  rods  were  erected  under  the  order,  and  that  the  price 
thereof  would  aggregate  more  than  the  amount  of  the 
note.  The  note  was  given  after  the  rods  were  erected. 
After  it  was  signed  by  the  husband,  the  wife  was  asked 
to  sign  it,  and  was  about  to  do  so,  when  she  was  dissuaded 
by  her  husband.  He  gives  as  a  reason  for  wishing  his 
wife  not  to  sign  that  he  **knew  he  was  bit,  and  didn't 
want  to  get  bit  any  more,"  although  he  claims  that  he 
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was  to  pay  but  thirteen  dollars  for  the  rods,  and  had 
signed  a  note  bat  for  that  amount.  About  the  time  the 
note  became  due  it  was  presented  to  him  for  payment. 
He  then  examined  the  note  but  made  no  objection  to  it, 
and  said  he  would  pay  it  if  he  had  the  money.  At  that 
time  the  note  was  in  its  present  condition.  We  con- 
clude that  a  preponderance  of  the  evidence  shows  that 
there  has  been  no  alteration  of  the  note.  But  if  it  had 
in  fact  been  altered,  as  claimed  by  appellants,  it  would 
appear  in  that  case  that  it  was  but  little  more  than  a 
blank  when  signed.  It  is  shown  that  the  plaintiff  pur- 
chased it  before  maturity  for  value  without  knowledge 
of  the  alleged  alteration.  Under  these  circumstances 
James  Hollands  could  not  be  heard  to  deny  the  making 
of  the  note. 

IV.     The  pleadings  show  the  filing  of  a  statement 

for  a  mechanic's  lien  for  the  amount  in  controversy. 

4.  Mechanic's     Hulda  HoUauds  dcuies  that  she  authorized 

menuby'^huB^  her  husbaud  to  contract  for  the  rods  in 

^¥e'8**prop-    question,  but  there  is  evidence  which  tends 

^^^'  to  show  that  she  was  consulted  about  the 

rodding  before  it  was  done,  and  agreed  to  it ;  and  she 

admits  that  she  was  present  when  the  rods  were  put  up, 

and  made  no  objection  to  what  was  being  done. 

Our  conclusion  upon  the  entire  record  is  that  the 
judgment  of  the  district  court  is  correct.  It  is,  there- 
fore, AFFIRMED. 


Ellen  S.  Wiktermute,  Appellant,  v.  B.  F.  Heinly, 

Executor,  Appellee. 

Will :  ooNSTBUcnoN  :  bqufty.  One  claiming  to  be  an  heir  of  a  testa, 
tor,  and  also  a  devisee  and  legatee  under  his  will,  is  entitled  to 
maintain  a  suit  in  equity  to  obtain  a  construction  of  such  wiU, 
and  have  his  interest  as  devisee  and  legatee,  if  the  will  be  valid,  or 
as  heir,  if  it  be  invalid,  determined,  and  have  an  accounting  with 
the  executor  for  his  share  in  the  estate,  and  an  order  for  the  pay- 
ment of  the  same. 
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Appeal    from   Muscatine   District   Court. — Hon.   A. 

HowAT,  Judge. 

Friday,  October  17,  1890. 

Action  in  chancery  for  the  construction  of  a  will. 
A  demurrer  to  the  petition  was  sustained.  Plaintiff 
appeals. 

Richman  &  Burk  and  E.  F.  Richman^  for  appellant. 

J.  H.  Monroe  and  Jayne  &  Hoffman^  for  appellee* 

Beck,  J. — I.  The  petition  alleges  that  plaintiff  is  an 
heir,  devisee  and  legatee  of  Joseph  Heinly,  her  deceased 
father.  She  sets  out  a  copy  of  the  will,  which,  she 
alleges,  is  uncertain  and  ambiguous  in  its  provisions, 
and  doubtful  as  to  its  interpretation.  The  will  is 
shown  to  contain  divers  devises  and  bequests  to  the 
testator's  heirs,  but  provides  that  the  executor,  who  is 
made  a  defendant,  shall  hold  the  share  of  one  of  the 
heirs  in  trust,  and  that  the  entire  income  of  the  estate 
be  paid  to  testator's  wife;  and  that  the  devises  and 
bequests  take  effect  at  the  expiration  of  ten  years  after 
the  testator's  death.  The  provisions  of  the  will  need 
not  be  further  recited.  It  is  alleged  in  the  petition  that 
the  executor  has  advanced  divers  sums  of  money  to  cer- 
tain heirs  and  devisees.  The  relief  prayed  for  is  that 
the  will  be  construed,  if  it  be  found  valid  as  to  plain- 
tiff's interest,  and,  if  found  so  uncertain  and  ambiguous 
that  the  testator's  intentions  cannot  be  discovered,  it  be 
set  aside;  and,  if  the  will  be  supported,  it  is  prayed 
that  the  executor  be  required  to  account  for  moneys 
paid  by  him,  and  that  he  be  required  to  show  what 
sums  are  due  to  plaintiff,  and  be  required  to  pay  the 
same.  General  equitable  relief  is  also  prayed  for  in  the 
petition. 

11.  In  a  case  quite  like  in  its  facts  to  the  one  before 
us  this  court  has  construed  a  will  in  an  action  brought 
by  heirs,  legatees  and  devisees.    Howard  v.  Smithy  78 
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Iowa,  74.  That  parties  so  interested  in  an  estate  may 
maintain  snch  an  action  is  recognized  by  other  authori- 
ties. Wager  v.  Wager,  89  N.  Y.  161 ;  1  Williams, 
Ex'rs,  294;  6  Wait,'  Act.  &  Def.  381;  3  Wait,  Act.  & 
Def.  146.  "Two  New  York  and  two  Ohio  decisions  are 
cited  to  support  a  different  rul^.  We  think  they  are 
not  in  conflict  with  the  rule  recognized  by  this  court. 
Bailey  v,  Briggs,  66  N.  Y.  407;  Chipman  v.  Mont- 
gomery^ 63  N.  Y.  221 ;  CoiTy  v.  Fleming,  29  Ohio  St. 
147 ;  Bowen  t.  Bowen,  38  Ohio  St.  426. 

III.  It  will  be  observed  that  plaintiff  is  interested 
in  the  property  of  the  estate  as  a  devisee,  legatee  or  heir ; 
that  the  executor  has  paid  money  of  the  estate  to  heirs 
and  devisees.  It  is  shown  by  the  petition  that  plaintiff 
has  an  interest  in  the  property  of  the  estate,  which  is 
held  by  the  executor.  Plaintiff  prays  that  her  interest 
therein  may  be  determined,  and  that  the  executor  may 
be  required  to  show  what  sums  are  due  to  her,  and  that 
he  be  required  to  pay  the  same.  She  prays  also  for 
general  relief.  It  cannot  be  doubted  that  the  petition 
shows  a  cause  of  action  under  which  the  plaintiff  is 
entitled  to  the  relief  prayed  for  in  the  petition.  She  is 
entitled  to  call  upon  the  executor  who  holds  funds  and 
property  in  which  she  has  an  interest  to  disclose  that 
interest,  and  account  therefor,  and  to  pay  any  sum  that 
may  be  found  due  her.  It  is  plain  that  the  relief  to 
which  plaintiff  may  be  entitled  cannot  be  determined 
without  an  interpretation  of  the  will.  If  it  be  so 
ambiguous  and  uncertain  as  to  be  void,  her  interest  is 
that  of  an  heir;  and,  if  the  will  be  sustained,  her 
interest,  and  the  time  when  distribution  under  it  shall 
be  made,  will  be  determined  by  the  interpretation  put 
upon  its  provisions.  These  considerations  lead  us  to 
the  conclusion  that  the  court  below  erred  in  sustaining 
defendant' s  demurrer  to  plaintiff '  s  petition.   Reversed. 
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W.  G.  Feet,  Appellee,  v.  Matilda  Feet,  Appellant. 


1. 


2. 


8. 


Antenuptial  Agreement:  validity.  An  antenuptial  agree- 
ment provided,  that  the  parties  thereto  should  not  in  any  manner 
be  restricted  in  the  control  or  disposition  of  their  respective  prop- 
erties; that  the  woman  thereby  released  all  right  of  dower  or 
homestead  in  the  property  of  her  prospective  husband,  and  in 
lieu  thereof  should  receive,  in  case  she  survived  her  husband, 
the  interest  on  the  sum  of  three  thousand  dollars  from  the  date  of 
the  latter*s  death,  to  be  paid  annually  so  long  as  she  remained  his 
widow.  Held,  that  in  view  of  the  circumstances,  that  at  the  time 
of  the  agreement  both  parties  were  over  fifty  years  of  age,  the 
man,  a  widower  with  three  children,  and  worth  about  fifty  thou- 
sand dollars,  the  woman  without  property,  and  dependent  upon 
her  brother  and  her  personal  earnings  for  support;  that  the  parties 
having  been  acquaintances  and  neighbors  for  a  number  of  years, 
the  woman  might  be  presumed  to  know  the  amount  of  the  other 's 
property;  and  that  the  woman  had  a  general  knowledge  of  the 
rights  she  would  have,  as  wife,  in  such  property;  the  agreement 
was  not  so  illiberal  as  to  raise  a  presumption  of  the  use  of  undue 
influence  over  the  woman,  nor  was  it  so  unreasonable  and  uncon- 
scionable that  it  ought  not  to  be  enforced,  and  the  evidence  fails 
to  show  any  undue  influence  in  fact. 


:  ABANDONBCSNT.    The  joinder  of  the  wife  with  her  husband 

in  executing  conveyances  of  real  estate,  which  might  under  said 
agreement  have  been  executed  without  her,  will  not  operate  as  an 
abandonment  of  said  contract. 


:  HUSBAND 's  DESERTION  OF  THE  WIFE.  The  removal  of  the  hus- 
band during  his  last  illness,  with  his  consent,  to  the  home  of  his  son, 
to  the  end  that  he  might  be  better  cared  for,  his  wife  being  unable  to 
care  for  him  without  the  assistance  of  neighbors,  and  her  nervous 
condition  being  such  as  to  render  her  presence  irritating  to  her 
sick  husband,  was  not  such  a  desertion  of  the  wife  by  the  husband 
as  to  prevent  the  enforcement  of  the  above  agreement. 


:  RIGHTS  OF  DEVISES  TO  ENFORCE.    A  devisee  Under  a  will  is 

entitled  to  have  his  title  to  real  estate  so  received  quieted  as 
against  any  claims  of  the  wife  of  the  testator,  who  has  released  by 
an  antenuptial  agrement  the  interest  which  the  law  secures  to  tha 
wife  in  the  estate  of  her  husband. 


Appeal  from  Jones  District  Court. — Hon.  J.  D.  Giffen, 

Judge 

Frid A  r,  October  17,  1890. 
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The  plaintiff  claims  title  to  certain  real  estate,  as 
legatee  under  the  will  of  James  M.  Peet,  deceased,  and 
asks  to  have  his  title  quieted  as  against  appellant,  the 
widow  of  said  deceased.  The  plaintiflf 's  claim  for  this 
relief  is  based  upon  an  antenuptial  agreement  entered 
into  between  the  deceased  and  appellant  before  their 
marriage.  The  appellant  admits,  upon  production  of 
the  instrument,  that  she  signed  the  same,  but  alleges, 
as  defense  thereto,  that  it  was  obtained  by  James  M. 
Peet  taking  advantage  of  the  confidential  relation  exist- 
ing between  them,  by  undue  influence,  and  that  the 
contract  is  unfair,  unconscionable  and  void  ;  that  the 
deceased  repudiated  and  abandoned  said  contract,  and 
that  he  deserted  her  prior  to  his  death;  and  that  the 
plaintiff  is  not  entitled  to  enforce  said  contract.  A 
decree  was  entered  in  favor  of  the  plaintiff  granting  the 
relief  demanded,  from  which  the  defendant  appeals. 

Remley  &  Ercanhrack  and  F.  L.  Weaver^  for 
appellant:  When  an  antenuptial  contract  is  set  up 
against  the  woman's  claim  for  dower,  the  burden  is 
upon  those  who  allege  it  to  aflirmatively  prove  that  the 
husband  acted  in  perfect  good  faith,  and  took  no  advan- 
tage of  his  influence  or  knowledge,  and  that  the  con- 
tract was  fair,  adequate  and  equitable.  Appeal  of 
Patrick  8hea^  121  Pa.  St.  302.  The  presumption  is 
against  the  validity  of  such  a  contract.  Pierce  v. 
Pierce,  71  N.  Y.  154;  2  Pom.  Eq.  Jur.,  pars.  956,  957. 
There  can  be  no  such  contract  between  the  two  except 
after  the  fullest  and  fairest  explanation  of  every  partic- 
ular, resting  in  the  breast  of  the  one  who  seeks  to  estab- 
lish the  contract  with  the  person  so  trusting  him. 
Bishop's  Equity,  sec.  323.  A  contract  entered  into 
before,  and  in  consideration  of,  marriage,  which  is  fair 
and  reasonable  in  itself,  and  free  from  fraud  and  impo- 
sition, will  be  enforced.  Jacobs  v,  JacohSy  42  Iowa,  600. 
A  court  of  equity  will  interpose  its  jurisdiction  to  set 
aside  instruments  between  persons  occupying  relations 
in  which  one  party  may  naturally  exercise  an  influence 
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over  the  conduct  of  another.  A  husband  occupies  such 
a  relation  to  the  wife.  Boyd  n.  De  La  Montague^  73 
N.  Y.  498;  Darlington's  Appeal,  86  Pa.  St.  512  ;  Kline 
V.  Kline,  67  Pa.  St.  120.  There  was  a  deliberate  pre- 
meditated abandonment  of  the  appellant  by  her  hus- 
band, and,  under  the  law  announced  by  this  court,  when 
he  died,  neither  he  nor  his  representatives  were  in  a 
position  to  enforce  the  antenuptial  contract.  York  v. 
Ferner,  69  Iowa,  487.  The  appellee  stands  in  the  same 
position  as  any  stranger  would,  who  had  been  made  a 
legatee  in  the  will  of  deceased,  and  is  not  in  a  position 
to  demand  that  equity  shall  enforce  this  contract. 
Merrilt  v.  Scott,  6  Georgia,  663 ;  Ooodwin  v.  Ooodwin, 
1  Ves.  Sen.  228 ;  Byas  v.  Eyas,  Ves.  Sen.  164 ;  Price  v. 
Jenkins,  L.  R.  4  Ch.  D.  483. 

Ezra  Keeler  and  J".  W.  Jamison,  for  appellee:  All 
agreements  and  negotiations  preliminary  or  contempo- 
raneous to  the  written  contract  are  merged  therein,  and 
the  party  signing  a  contract  without  having  read  it  or 
taken  precautions  to  ascertain  its  contents  is  bound 
thereby.  McCormick  v.  Moiling,  43  Iowa,  661 ; 
McKianey  v.  Herrick,  66  Iowa,  414 ;  Minneapolis  &  St. 
Louis  By.  Co,  v.  Cox,  76  Iowa,  306 ;  Barnes  v.  Insur- 
ance Co.,  76  Iowa,  11.  An  antenuptial  contract,  fully 
understood  and  fairly  entered  into  without  fraud,  is 
valid,  and  it  will  be  enforced.  MaJiaffy  ^?.  Mahaffy, 
63  Iowa,  66 ;  Jacobs  v.  Jacobs,  42  Iowa,  600 ;  Barth 
V.  Lines,  118  111.  374 ;  69  Am.  Rep.  374.  .  The  words, 
**so  long  as  she  remains  a  widow,"  are  not  in 
restraint  of  marriage.  Hibbitts  v.  Jack,  97  Ind.  670;  49 
Am.  Rep.  478.  It  could  make  no  difference  that  the 
word  ''dower"  was  used  in  the  contract.  Daugherty 
V,  Daugherty,  69  Iowa,  677  ;  Mock  v.  Watson,  41  Iowa, 
241.  The  fact  that  it  was  a  marriage  of  convenience  is 
a  controlling  circumstance  upon  the  good  faith  and  fair- 
ness of  the  antenuptial  contract.  Mahaffy  v.  Mahaffy, 
63  Iowa,  66.  The  denial  in  defendant's  answer  is  not 
sufficient  to  put  in  issue  the  genuineness  of  the  signa- 
ture.    Code,  sec.  2730 ;  Douglass  v.  Matheny^  36  Iowa, 
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112  ;  Hall  v.  Mtna  Manuf^  Co.^  30  Iowa,  215 ;  Loomis 
V.  Metcalfe  30  Iowa,  382.  The  authorities  are  uniform 
that  the  promise  of  marriage  is  a  sufficient  considera- 
tion to  support  the  contract  YotTc  v.  Turner^  59  Iowa, 
487. 

Given,  J. — I.  The  agreement  in  question  provides, 
"that,  in  consideration  of  the  promise  of  marriage  by 

and  between  said  parties,  it  is  hereby  mutu- 

1.  Antenuptial      -,  ,,  •%    t.    j.  -t^- 

agreement:  ally  agreed  by  and  between  said  parties, 
that  during  their  marriage  neither  party 
shall,  in  any  manner,  be  restricted  in  the  control  or 
disposition  of  their  property,  both  real  and  personal, 
which  they  now  have  or  may  hereafter  acquire ;  and 
either  may  execute  deeds  of  conveyance  without  the 
consent  or  signature  of  the  other,  the  same  as  If 
unmarried.  And  said  second  party,  in  consideration 
of  the  aforesaid,  hereby  agrees  to  claim  no  right  of 
dower  or  homestead  in  or  to  any  property  which  shall 
belong  to  the  estate  of  said  party  of  the  first  part  at  the 
time  of  his  decease,  provided  she  shall  survive  him. 
And  said  first  party,  in  consideration  of  the  promises 
aforesaid,  hereby  agrees  that,  in  case  that  said  second 
party  shall  survive  first  party,  said  second  party  shall 
be  allowed  and  paid,  out  of  the  estate  of  said  first 
party,  by  his  executor  or  heirs,  the  interest  on  the  sum 
of  three  thousand  dollars  (  $3,000),  which  interest  shall 
be  paid  annually  from  and  after  my  decease,  during  the 
widowhood  of  said  second  party." 

This  agreement  was  executed  and  acknowledged 
July  3,  1877.  The  parties  had  resided  in  the  same 
vicinity,  and  had  been  acquainted  for  about  twenty-five 
years,  a  part  of  the  time  being  near  neighbors.  At  the 
time  the  agreement  was  signed,  Mr.  Peet  was  a  widower, 
fifty-six  years  old,  with  a  family  of  three  children.  The 
eldest,  the  plaintiff,  was  married  and  living  in  his  own 
home ;  the  second,  a  son,  then  about  of  age,  and  the 
youngest,  a  daughter,  aged  thirteen,  residing  with  their 
father.  Mr.  Peet  then,  and  at  his  death,  owned  prop- 
erty worth  fifty  thousand  dollars  or  more.  The  appel- 
lant was  fifty-two  years  old.     She  had  been  divorced 
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from  a  former  husband  some  thirty  years  previous ;  had 
resided  for  twenty-five  years  in  the  family  of  her 
brother,  receiving  her  support  from  him  and  her  earn- 
ings, and  was  without  property  or  money.  A  few 
weeks  before  their  marriage,  Mr.  Peet  took  appellant  to 
his  home,  as  company  for  his  daughter,  and  soon  there- 
after they  agreed  to  get  married,  and  were  married  J  uly 
6,  1877.  On  July  '<,  Mr,  Peet  and  his  attorney,  who 
had  prepared  the  agreement,  and  who  was  a  notary, 
called  on  appellant  at  her  brother's  home,  and  after 
the  agreement  was  read  in  the  hearing  of  both  parties 
it  was  signed  and  acknowledged.  Nothing  was  said  at 
that  time  about  Mr.  Peet's  property,  appellant's  interest 
therein,  nor  the  effect  of  the  agreement.  Mrs.  Peet  tes- 
tified that  she  did  not  understand  that  she  was  only  to 
be  provided  for  while  she  remained  unmarried,  nor 
about  having  the  interest  on  three  thousand  dollars; 
that  she  signed  the  paper  because  of  her  confidence  in 
Mr.  Peet.  It  is  contended  on  her  behalf  that  she  was 
inexperienced  in  business  aflFairs ;  that  Mr.  Peet  was  an 
experienced  business  man,  and  that  he  procured  appel- 
lant to  sign  the  agreement  without  informing  her  as  to 
the  extent  of  his  property,  what  her  rights  in  it  would 
be,  or  the  effect  of  the  agreement,  and  that  she  signed 
it  without  inquiry,  because  of  their  relation  and  the 
confidence  she  had  in  him  that  he  would  not  ask  any- 
thing of  her  but  what  was  fair  and  just ;  that,  in  view 
of  all  the  circumstances,  the  agreement  is  unfair  and 
unconscionable,  and  should  not  be  enforced. 

Though  both  were  advanced  in  years,  yet  their 
relation  was  one  of  confidence,  and  called  for  the 
utmost  frankness  and  good  faith  on  the  part  of  James 
M.  Peet.  Appellant's  long  acquaintance  with  deceased 
and  his  family  warrants  the  conclusion  that  she  had  a 
general  knowledge  as  to  the  extent  of  his  property. 
Her  testimony  discloses  a  degree  of  intelligence  and 
knowledge  of  facts  that  satisfy  us  that  she  had  a  gen- 
eral knowledge  of  the  rights  that  she,  as  his  wife,  would 
have  in  his  property.     Though  the  agreement  was  not 
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discussed  at  the  time  it  was  executed,  it  was  evidently 
the  subject  of  a  previous  understanding.  It  is  not 
likely  that  Mr.  Peet  would  have  presented  it  for  her 
signature  with  nothing  more  said  than  was  said  at  that 
time,  without  a  previous  understanding  that  an  agree- 
ment was  to  be  made  Mr.  Myrick  testifies  that,  a  week 
or  two  before  the  marriage,  Mr.  Peet  told  him  about 
the  contract  that  was  made,  and  that  thereafter,  on 
the  same  day,  appellant  told  him  she  was  to  have  the 

!  interest  on  fifteen  hundred  dollars.     Myrick  says  the 

amount  was  increased  after  that,  and  that  Mrs.  Peet 
seemed  satisfied  with  the  amount.  That  Mrs.  Peet 
understood  the  agreement,  is  not  only  shown  by  these 
previous  conversations,  and  the  fact  that  it  was  read  in 
her  hearing,  but  by  her  statement,  on  the  day  of  her 

►  marriage,  as  a  reason  why  her  mother  was  not  present, 

"that  she  did  not  like  it  because  she  had  signed  away 
her  rights  there  with  Mr.  Peet."     That  she  made  this 

Mi  statement  is  satisfactorily  established  by  two  witnesses, 

\  notwithstanding  Mrs.  Higby,  who  is  said  to  have  been 

I  present  says  she  did  not  hear  it,  and  Mrs.  Peet  denies 

having  made  it. 
;  It  is  argued  that  the  agreement  is  so  illiberal  in  its 

♦  provisions  for  the  support  of  appellant  as  to  evidence 

that  she  acted  under  undue  influence  in  executing  it, 
and  that  it  is  so  unreasonable  and  unconscionable  that 
it  should  not  be  enforced.  It  cannot  be  said  that  the 
provision  for  Mrs.  Peet's  support  is  liberal,  and  yet  it 
was  such  an  agreement  as  the  parties  were  at  liberty  to 
make,  and  as  the  law  will  sustain  ^hen  fairly  made. 
Appellee  urges  that  it  was  not  illiberal,  because  it  does 
not  bar  appellant  of  her  rights  in  the  personal  assets  of 
the  estate.  As  this  question  only  arises  incidentally, 
and  all  the  legatees  are  not  parties  to  this  action,  we 
do  not  pass  upon  it. 

In  view  of  all  the  circumstances,  we  do  not  think 
the  agreement  is  so  unreasonable  as  to  show  undue 
influence.     Mrs.  Peet  had  not  contributed  to  the  accu- 
mulation of  the  estate,  and  was  not  likely  to  aid  in  its 
Vol,  81—12 
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enhancement.  She  was  without  a  home,  or  means  of 
support  of  her  own,  except  her  earnings.  Her  ability 
to  earn  a  living  would  decrease  with  increasing  years. 
By  this  agreement,  and  marriage,  she  was  assured  of  a 
home,  support  and  companionship  with  the  man  of  her 
choice>  and  the  interest  on  three  thousand  dollars  after 
his  death,  so  long  as  she  remained  his  widow.  Meager 
as  this  provision  is,  yet  it  was  reasonable  that  in 
her  circumstances  she  should  be  willing  to  accept  it. 
The  circumstances  did  not  call  for  special  liberality  on 
the  part  of  Mr.  Peet.  It  was  reasonable  that  he  should 
desire  that  no  part  of  his  estate  should  pass  to  stran- 
gers, through  his  wife,  to  the  prejudice  of  his  children. 
While  a  more  liberal  provision  for  appellant's  support 
would  meet  with  ready  approval,  we  cannot  say,  upon 
the  record,  that  Mrs.  Peet  was  induced  to  execute  the 
agreement  by  undue  influence,  or  in  ignorance  of  its 
general  effect,  nor  that  it  is  so  unconscionable  that  it 
should  not  be  enforced. 

II.  It  appears  that  during  their  married  life  the 
appellant  joined  the  deceased  in  executing  conveyances 
g  .  ^jj^jj.     of    real  estate,  and  it  is  argued  that  he 

donment.  thereby  repudiated  and  abandoned  the  con- 
tract. While,  under  the  agreement,  he  might  have 
executed  conveyances  without  her  joining,  yet  the  mere 
fact  that  she  did  join  in  such  conveyances  was  not  an 
abandonment  of  the  agreement. 

III.  It  appears  that  the  deceased  was  ill  at  his  own 
home  for  a  number  of  weeks  prior  to  his  death,  and  that 
3 .  jjjij,.      about  ten  days  prior  thereto  he  was,  with 

tion^ofiT'^  his  consent,  removed  to  the  home  of  his 
^^^®-  son,   the  appellee,   against  the  wishes  of 

Mrs.  Peet.  The  reasons  given  for  this  removal  are  that 
there  was  no  one  to  care  for  him  at  his  own  home 
except  Mrs.  Peet,  with  such  assistance  as  might  be 
given  by  members  of  the  family,  and  neighbors  coming 
in  from  their  homes.  It  is  also  argued  that  Mrs.  Peet's 
nervous  condition  was  such  as  to  render  her  actions  and 
presence  irritating  and  prejudicial  to  the  sick  man.  It 
is  argued  that  by  this  removal  the  deceased  deserted 
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his  wife  prior  to  his  death,  and,  therefore,  the  contract 
should  not  be  enforced  against  her.  It  is  very  clear 
that  there  was  no  such  desertion  as  would  aflfect  the 
force  of  this  agreement. 

IV.     It  is  contended  that  the  plaintiff  is  not  within 
the  scope  of  this  contract,  and  cannot  enforce  the  same. 

The  plaintiff  is  asking  to  quiet  his  title  as 

'  deTisee  lo      agaiust  the  rights  of  appellant  in  the  estate 

of  her  husband.  The  extent  of  those  rights 
is  dependent  upon  the  validity  of  this  agreement. 
Appellee  is  not  a  mere  stranger  to  the  contract.  We 
have  no  doubt  of  the  right  of  appellee  to  be  quieted  in 
his  title  a^  against  the  claims  of  the  appellant,  pro- 
vided the  antenuptial  agreement  is  binding  upon  her, 
and,  deeming  it  binding,  our  conclusion  is  that  the 
decree  of  the  district  court  should  be  affirmed. 


F.  A.  Comfort,  Appellee,  v.  L.  D.  Kittle,  Appellant. 

1.  Criminal  Frooedure:  witnesses:  RECoaNizANCE :  statxttk. 
Section  4385  of  the  Code  beings  an  exact  transcript  of  section  4744 
of  the  Revision  of  i860,  except  in  the  substitution  of  the  word  '*  cog- 
nuance  "in  the  later  statute  for  "  recognizance,"  and  from  the 
inapplicability  of  a  cognizance  to  the  evident  purposes  of  the  stat- 
ute, the  above  change  of  words  must  be  deemed  to  have  been 
made  by  mistake  in  transcribing  the  section  of  the  revision,  and 
the  section  as  it  now  stands  in  the  Code  is  to  be  construed  as 
authorizing  courts  and  judges  to  require  a  '^recognizance"  for 
the  appearance  of  witnesses  in  criminal  proceedings. 

2.     : : :  ordeb  at  chambers.    An  order  requiring 

a  witness  to  enter  into  a  recognizance  for  his  appearance  may  be 
made  by  a  judge  at  chambers,  in  a  distant  county,  without  notice 
to  the  witness,  and  without  his  being  heard. 

8.     : :  BOND  WITH  sureties.    Section  4885  of  the  Code 

does  not  authorize  district  courts  or  judges  to  require  of  wit- 
nesses written  undertakings,  with  sureties,  conditioned  upon 
their  attendance  at  criminal  proceedings,  nor  to  order  their  arrest 
and  imprisonment  as  security  for  such  attendance.  The  provis- 
ions of  sections  4248  to  4251  of  the  Code,  giving  such  authority  to 
magistrates  on  preliminary  examination,  are  not  applicable  to 
judges  of  the  district  court. 
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Appeal  from  the  Superior  Court  of  Council   Bluffs. 
Hon.  E.  E.  Aylesworth,  Judge. 

Friday,  October  17,  1890. 

Proceedings  in  luibeas  corpus.  The  case  is  sub- 
mitted on  an  agreed  abstract  which  shows  that  plaintiff 
presented  his  petition,  alleging  that  he  was  illegally 
restrained  of  his  liberty  by  the  defendant  by  virtue  of 
the  order  hereinafter  referred  to.  Defendant  answered, 
denying  the  illegality  of  the  restraint,  and  alleging  that 
he  detained  the  defendant  for  refusing  to  comply  with 
said  order.  On  the  hearing  the  plaintiff  testified  that 
he  had  no  knowledge  of  an  application  for  said  order 
until  the  defendant  had  him  arrested,  and  that  on  the 
nineteenth  or  twehtieth  of  May,  1889, .  he  was  served 
with  a  subpoena  in  the  case  of  State  of  Iowa  «.  P.  Cad- 
well  and  W.  C.  Cad  well,  for  the  September  term,  1889, 
of  the  Monona  county  district  court.  Defendant  intro- 
duced the  order  under  which  he  held  the  plaintiff,  and 
his  return  thereon,  which  is  as  follows : 

"Application  having  been  made  this  day  to  me 
requesting  that  witnesses,  P.  A.  Comfort  and  John  X. 
Aleck,  be  required  to  enter  into  recognizance  for  their 
appearance  as  witnesses  in  the  case  of  the  state  of  Iowa 
against  P.  Cadwell  and  W.  C.  Cadwell,  now  pending 
in  the  district  court  of  Monona  county,  state  of  Iowa, 
where  the  same  has  been  transferred  by  change  of  venue 
from  the  Harrison  county  district  court,  the  under- 
signed, having  found  the  application  sufficient,  makes 
the  following  order :  First.  That  John  X.  Aleck  and 
F.  A.  Comfort  each  execute  a  bond  in  the  sum  of  three 
hundred  and  fifty  dollars  to  the  state  of  Iowa,  with 
sureties,  to  be  approved  by  the  clerk  of  the  district 
court  of  the  state  of  Iowa  for  Monona  county,  condi- 
tioned that  they  will  appear  as  witnesses  in  the  said 
cause  of  the  State  of  Iowa  v.  P.  Cadwell  and  W.  C. 
Cadwell,  at  the  first  day  of  the  September  term  of  the 
district  court  of  said  Monona  county.  Iowa,  in  and  for 
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the  year  1889,  and  not  depart  therefrom  until  further 
ordered  by  the  court.  Second.  That  the  sheriff  of 
Monona  county,  Iowa,  is  hereby  authorized  and  ordered 
to  serve  this  order  on  the  said  F.  A.  Comfort  and  John 
X.  Aleck,  and  personally  require  them  to  execute  their 
said  bonds  in  accordance  with  this  order,  and,  upon  their 
failure  so  to  do,  to  arrest  the  said  F.  A.  Comfort  and 
John  X.  Aleck,  and  keep  them  in  his  custody  until 
they  comply  with  this  order  or  be  otherwise  legally 
discharged. 

"Done  at  Sheldon,  Iowa,  this  twenty-third  day  of 
May,  A.  D.  1889. 

*'[  Signed.]  Scott  M.  Ladd, 

"Judge  Fourth  Judicial  District  of  Iowa." 

Exhibit  "  B." 
*•  State  of  Iowa,    ) 
"Monona  County,   ) 

"I,  L.  D.  Kittle,  sheriff  of  Monona  county,  Iowa, 
hereby  certify  and  return,  that  the  annexed  order  came 
into  my  hands  for  service  on  the  twenty-fourth  day  of 
May,  A.  D.  1889,  and  in  compliance  with  said  writ  he 
(F.  A.  Comfort)  refused  to  give  bond,  and  I  arrested 
him,  the  said  F.  A.  Comfort,  on  the  twenty-ninth  day 
of  May,  A.  D.  1889,  in  the  town  of  Logan,  Harrison 
county,  Iowa,  and  I  now  hold  him  for  the  further  order 
of  this  court.  L.  D.  Kittle, 

"Sheriff." 

There  being  no  further  testimony  Judge  Ayles- 
wobth  ordered  that  the  plaintiff  be  released  and  dis- 
charged, from  which  defendant  appeals. 

C,  E.  Underhilly  County  Attorney,  for  Monona 
County. 

S.  H.  Cochran  and  Joe  H.  Smithy  for  appellant. 

/.  W.  Barnhart  and  L.  M.  Bolter  &  SonSy  for 
appellee. 

Given,  J. — I.  The  power  to  require  persons,  with- 
out accusation  of  wrong  and  without  a  hearing,  to  give 
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1.  Criminal  eveii  their  own  pledge  for  their  appearance 
witnlsiesT  as  witnesses,  is  surely  an  extraordinary 
BtaSS?^"^*'  power,  and  still  more  extraordinary  when 
security  may  be  required  and  imprisonment  imposed 
for  a  failure  to  give  it.  The  power  to  bind  witnesses  by 
recognizance  to  appear  and  give  evidence  has  long  since 
been  conferred  upon  courts  and  judges  by  the  statutes 
of  many,  if  not  all,  of  the  states.  We  are  not  aware 
that  it  has  ever  been  exercised  in  the  absence  of  statu- 
tory authority.  It  is  a  familiar  rule  that  when  the 
statute  confers  authority  upon  any  given  subject  it  is  to 
the  exclusion  of  all  other  authority  than  that  expressed 
in  the  statute.  The  question  before  us  is  whether, 
under  the  law  and  facts.  Judge  Ladd  had  authority  to 
make  the  order  under  which  the  petitioner  is  detained. 
In  the  chapter  of  the  Code  authorizing  changes  of 
venue  in  criminal  cases  from  one  county  to  another,  it 
is  provided  in  section  4385,  that  when  any  prosecution 
has  been  transferred,  the  accused  shall  give  bond  for 
his  appearance.  "And  the  court  or  judge  may  require 
all  material  witnesses,  in  behalf  of  the  prosecution,  to 
enter  into  cognizance  for  their  appearance  at  the  dis- 
trict court  of  the  county  to  which  the  prosecution  is 
transferred."  This  section  is  an  exact  transcript  of 
section  4744  of  the  revision,  except  that  the  word 
*' recognizance"  is  used  in  the  revision,  instead  of 
"cognizance,"  as  in  the  Code.  Lexicographers  define 
cognizance  to  mean,  in  law,  knowledge  or  notice ;  judi- 
cial knowledge  or  jurisdiction ;  an  acknowledgment  or 
confession,  as  an  acknowledgment  of  a  fine.  Recogni- 
zance is  defined  to  be,  an  obligation  of  record  entered 
into  before  some  court  of  record  or  magistrate  duly 
authorized,  with  condition  to  do  some  particular  act,  as 
to  appear  at  the  same  or  some  other  court,  to  keep  the 
peace  or  pay  a  debt.  In  view  of  these  definitions,  and 
the  inapplicability  of  a  cognizance  to  the  evident  pur- 
poses of  the  statute,  we  are  satisfied  that  this  change  of 
words  occurred  by  mistake  in  transcribing  the  section 
of  the  revision,  and  that  section  4385  of  the  Code  should 
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be  construed  as  authorizing  courts  and  judges  to  require 
recognizance. 

II.  Some  question  is  made  as  to  whether  the  case 
against  Cad  wells  was  a  criminal  prosecution.     While  it 

is  not  so  stated  in  terms,  we  think  it  fairly 

-—:  o'dor  at  appears    from    the    record   that  it    Was  a 
criminal  prosecution,   and  that   petitioner 
was  deemed  a  material  witness  for  the  prosecution. 

The  petitioner  claims  that  the  order  is  illegal 
because  made  at  chambers,  distant  from  Monona 
county,  without  notice  to  him,  and  without  his  being 
heard.  The  proceeding  is  summary;  no  provision  is 
made  for  notice  or  hearing.  Judge  Ladd  might  make 
whatever  order  he  had  power  to  make  when,  where  and 
as  this  one  was  made. 

III.  The  material  question  is  whether  Judge  L4DI> 
had  authority  to  require  the  petitioner  to  execute  a 

bond  with  sureties,   conditioned    that    he 
bond  with       would  appear  as  a  witness,  and  to  order 

that,    upon    failure,    he    be    arrested    and 
kept  in  custody. 

From  what  we  have  said,  it  will  be  seen  that  we 
regard  the  judge  as  having  authority  to  require  the 
petitioner  to  enter  into  recognizance.  There  is  a  differ- 
ence between  a  recognizance  and  a  bond.  Webster 
says,  * '  A  recognizance  differs  from  a  bond,  being  wit- 
nessed by  the  record  only,  and  not  by  the  parties'  seal." 
He  defines  a  bond  to  be,  in  law,  *'  A  writing  under  seal 
by  which  a  person  binds  himself,  his  heirs,  exec- 
utors and  administrators."  It  is  certainly  questionable 
whether  authority  to  require  a  recognizance  confers 
power  to  require  a  bond,  and  yet,  as  it  cannot  be  very 
material  to  the  witness  in  which  form  he  gives  his 
obligation,  we  might  not  hold  the  order  unauthorized 
merely  because  a  bond  instead  of  a  recognizance  is 
required.  It  is  of  grave  importance  to'  a  witness  whether 
he  may  be  required  to  give  other  security  than  his  own 
promise,  and  graver  still  whether  for  failure,  through 
inability  or  otherwise,  he  may  be  arrested  and  impris- 
oned.    To  require  sureties,  and  to  order  imprisonment 
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in  such  cases,  is  the  exercise  of  ap  annsaal  and  extraor- 
dinary power,  and  should  not  be  exercised  where  the 
authority  is  doubtful.  The  authority  being  conferred 
by  statute,  and  the  statute  excluding  all  authority  not 
conferred  by  it,  we  are  to  look  to  it  alone. 

The  statute  quoted  is  the  only  one  conferring  power 
upon  district  courts  and  judges  in  such  cases.  There  is 
not  the  remotest  reference  therein  to  either  sureties, 
arrest  or  imprisonment.  Sections  4248  to  4251  of  the 
Code  do  authorize  magistrates,  on  holding  the  defend- 
ants to  answer  in  the  district  court  on  preliminary 
examination,  to  take  from  each  material  witness  exam- 
ined by  him,  on  the  part  of  the  state,  a  written  under- 
taking for  his  appearance  in  the  district  court,  and,  if 
satisfied  that  the  witness  will  not  fulfill  his  undertaking, 
to  require  him  to  enter  into  it  with  sureties,  and,  in  case 
of  refusal,  to  commit  him  until  he  comply  or  be  legally 
discharged.  These  provisions  are  expressly  limited  to 
preliminary  examination  before  magistrates.  If  it  was 
intended  thereby  to  confer  the  same  authority  upon 
district  judges,  in  cases  of  change  of  venue,  there  would 
be  no  necessity  for  the  provision  contained  in  section 
4385  as  to  witnesses.  These  provisions  being  expressly 
limited  to  preliminary  examinations  before  magistrates, 
we  are  not  at  liberty  to  engraft  them  upon  the  other 
statute,  even  though  there  are  good  reasons  why  district 
courts  and  judges  should  possess  the  same  authority. 
The  powers  being  statutory,  it  is  for  the  legislature 
alone  to  say  who  shall  possess  them,  and  to  what  extent. 
Much  is  said  as  to  the  necessity  of  the  district  courts  and 
judges  having  power  to  require  witnesses  to  give  surety 
for  their  attendance,  and  the  failure  to  detain  them  in 
custody  to  prevent  failure  of  justice.  Such  arguments 
are  rather  for  the  lawmaking  power  than  for  the  courts. 
Statutes  conferring  such  powers  as  we  are  considering 
are  justified  by  necessity,  for  without  them  the  enforce- 
ment of  criminal  statutes  would  frequently  fail,  but 
while  the  necessity  justifies  the  law  it  does  not  justify 
the  exercise  of  these  powers  in  the  absence  of  authority 
in  the  law. 
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It  is  very  clear  that,  taken  alone,  section  4385  of  the 
Code  does  not  authorize  district  courts  or  judges  to 
require  sureties  from  witnesses,  nor  to  order  their  arrest 
and  imprisonment.  In  the  opinion  of  a  majority  of  the 
court  such  authority  in  the  district  courts  and  judges 
may  not  be  inferred  from  the  statutes  in  respect  to  pre- 
liminary examinations,  nor  from  the  necessities  of  the 
case,  and  hence  that  the  learned  district  judge  acted 
without  authority  in  requiring  the  petitioner  to  furnish 
sureties,  and  in  ordering  his  arrest  and  detention  upon 
failure  so  to  do. 

For  these  reasons  the  detention  of  the  plaintiflE  is 
illegal,  and  the  judgment  of  the  superior  court  in  order- 
ing his  release  should  be  affirmed. 

Beck,  J.  ( dissenting).— I.  I  cannot  concur  in  the 
decision  announced  in  the  foregoing  opinion  of  a  major- 
ity of  the  court.  That  opinion  rightly  holds  that  the 
section  of  the  Code  before  us  for  interpretation  author- 
izes the  district  court  in  a  criminal  case,  wherein  a  change 
of  venue  has  been  taken,  to  require  material  witnesses 
for  the  state  to  enter  into  recognizances  for  their  appear- 
ance at  the  court  to  which  the  cause  is  sent.  *  The  point 
for  determination  in  this  case  is  this :  Does  the  district 
court,  upon  granting  the  change,  have  authority  under 
the  section  to  require  the  witness,  who  is  the  plaintiflE 
in  this  case,  to  give  security,  by  entering  into  an  under- 
taking with  sureties,  for  his  appearance  at  the  court  to 
which  the  cause  was  transferred  ? 

The  general  definition  of  the  word  ** recognizance" 
is  correctly  given  in  the  foregoing  opinion,  as  an  obliga- 
tion of  record  entered  into  before  a  court  competent  to 
take  it  But  we  must  inquire  what  kind  of  an  obliga- 
tion, and  for  what  purposes  it  is  given,  which  is 
contemplated  by  the  section  of  the  Code  under  contem- 
plation. It  is  evident  that  obligations  of  record,  of  all 
forms  and  for  all  purposes,  are  not  within  the  meaning 
of  the  statute,  and  it  is  equally  plain  that  it  contem- 
plates an  obligation  which  is  intended  by  the  law  to 
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secure  the  attendance  of  the  person,  giving  it  as  princi- 
pal, at  the  court  to  which  the  venue  of  the  cause  is 
changed.  It  cannot  be  doubted  that  the  recognizance 
contemplated  by  the  section  of  the  statute  under  consid- 
eration is  the  kind  of  a  contract,  both  as  to  the  condi- 
tion and  parties,  which  the  law,  either  by  the  express 
statute,  or  by  the  unitorm  practice  of  the  courts,  requires 
to  be  given  in  cases  where  the  appearance  of  a  party  or 
the  attendance  of  a  witness,  or  other  person,  is  required 
before  a  court  in  connection  with  a  case  pending  therein. 
Such  recognizances  are  always  obligations,  the  perform- 
ance of  which  is  secured  by  bail,  who  enter  into  the 
contract  alone  or  with  the  principal  whose  appearance 
or-  attendance  is  required,  unless,  when,  by  special 
statute  or  practice,  the  bail  may  be  dispensed  with. 
Hence  a  recognizance  is  always  spoken  of  as  an  obliga- 
tion or  instrument  of  record  wherein  bail  is  given  by  the 
party  whose  appearance  is  intended  to  be  secured. 
When  the  books  speak  of  a  recognizance,  without  more, 
it  is  understood  that  bail  is  to  be  given.  It  is  sometimes 
the  practice,  when  one  is  indicted  for  a  crime,  and  the 
prosecutor  and  court  are  satisfied  of  his  innocence,  or  of 
the  impossibility  to  convict  him,  that  he  is  discharged 
from  custody  without  bail  upon  his  own  undertaking  to 
appear  at  another  time.  It  is  presumed  that  courts  have 
authority  to  do  this.  See  Abbott's  Law  Die,  title, 
Recognizance,  p.  387.  But  surely  they  have  authority 
when  a  recognizance  is  required  by  the  law  in  a  proper 
case  to  require  bail.  The  district  court  in  the  case 
before  us  required  plaintiff  to  give  bail. 

In  support  of  my  position  that  where  a  recognizance 
to  secure  the  attendance  of  one  at  court  is  spoken  of  in 
the  law  it  is  implied  that  bail  is  to  be  given,  unless  the 
contrary  is  expressed,  see  1  Bouvier's  Dictionary,  title, 
•Bail,  p.  153;  2  Abbott's  Law  Dictionary,  Title,  Recog- 
nizance; 1  Burrell's  Law  Dictionary,  Title,  Bail,  p. 
174  ;  1  Rapalje  &  Lawrence,  Law  Dictionary,  title,  Bail, 
106 ;  State  v.  Gorley^  2  Iowa,  62  ;  PetersdorfiE  on  Bail, 
609,  ch.  6.  In  my  opinion,  under  the  provision  of  the 
statute  in  question  ( Code,  sec.  4385 ),  the  district  court 
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was  authorized  to  require  bail.  That  section  authorizes 
the  court  to  require  plaintiff  to  enter  into  a  recogniz- 
ance ;  the  law  contemplates  that  bail  shall  be  given  to 
secure  the  performance  of  the  obligation  to  appear 
unless  the  court  otherwise  order.  To  my  mind  it  is 
plain  that  the  order  of  thedistrict  court  requiring  the 
plaintiflE  to  -enter  into  a  recognizance  with  bail  was 
made  under  full  authority  conferred  by  section  4385  of 
the  Code.  [ 

II.  In  my  opinion,  considerations  based  upon  the 
reason  and  spirit  of  this  section  of  the  Code,  its  subject- 
matter  and  context,  and  the  remedy  provided  therein, 
support  the  conclusion  I  reach  in  this  case.  It  was 
enacted  to  confer  authority  upon  the  district  court  to 
require  witnesses  for  the  state  in  criminal  cases  to 
appear  at  the  place  of  trial  when  the  venue  is  changed. 
The  purpose  and  intent  of  the  law,  its  subject-matter, 
is  the  prevention  of  the  defeat  of  Justice  by  the  failure 
or  refusal  of  the  state  witnesses  to  appear  at  the  trial. 
The  impediment  in  the  enforcement  of  the  law  arising 
from  this  cause  has  resulted  often  in  the  defeat  of  jus- 
tice for  time  out  of  mind.  The  reason  and  spirit  of  the 
law  demand  such  interpretation  of  the  section  as  will 
prevent  the  failure  of  justice^in  such  a  way.  This  court 
is  required  to  interpret  the  statute  in  accord  with  its 
reason  and  spirit,  thus  securing  a  remedy  which  will 
effectuate  its  purpose  and  intent. 

III.  Other  statutes  in  pari  materia^  intended  to 
compel  the  attendance  of  witnesses,  may  be  considered 
in  the  support  of  my  conclusions.  We  must  presume 
that  the  legislature  in  the  enactment  of  the  section 
intended  that  the  provision  should  accord  with  other 
like  provisions,  applicable  in  the  same  class  of  persons, 
and  conform  to  the  practice  of  the  courts,  and  should 
be  effective  in  accomplishing  the  object  of  the  enact- 
ment, namely,  to  compel  the  attendance  of  witnesses 
for  the  state  in  cases  taken  on  change  of  venue  to  other 
counties.  We  will  not  put  a  construction  upon  the 
statute  which  will  deprive  it  of  all  eflSciency.  The  bond 
or  other  obligation  of  a  witness,  without  security,  would 
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not  secure  the  attendance  of  witnesses  who  are  without 
pecuniary  responsibility,  and  for  any  reason  would 
desire  the  acquittal  of  the  accused.  Surely,  the  legis- 
lature did  not  intend  that  the  statute  should  be  without 
effect  upon  this  class  of  witnesses. 

IV.  In  proceedings  by  preliminary  examinations 
before  a  magistrate  upon  committing,  or  admitting,  to 
bail  the  accused,  the  magistrate  may  require  the  witness 
for  the  state  to  enter  into  a  written  undertaking  with 
security  in  an  amount  to  be  fixed  by  him,  conditioned 
that  they  appear  at  the  court  to  which  the  accused  is 
committed  and  give  evidence  in  the  case.  Code,  sees. 
4248,  4249.  If  the  witness  fail  or  refuse  to  enter  into 
the  undertaking,  as  required  by  the  magistrate,  he  may 
be  committed  to  jail.  Code,  sec.  4251.  Under  this  legis- 
lation a  witness  prior  to  indictment  of  the  accused  may 
be  committed  to  jail  upon  failure  to  give  security  for 
his  appearance  to  testify  in  the  case  upon  further  pro- 
ceedings had  therein.  But  under  the  law,  as  announced  in 
this  case  by  the  majority  opinion,  a  witness,  after  indict- 
ment of  the  accused,  cannot  be  required  to  give  security 
for  his  appearance  at  the  trial  upon  change  of  venue. 
A  witness,  upon  whose  testimony  the  state  rests  for  the 
conviction  of  an  accused,  is  by  the  magistrate  com- 
mitted to  jail  upon  refusal  or  failure  to  give  bail  as 
ordered.  He  is  held  in  custody  until  the  court  meets, 
when  the  accused  is  indicted  and  is  awarded  a  change 
of  venue.  The  witness  is  then  discharged  upon  his  own 
undertaking  without  security.  The  legislature  never 
intended  such  want  of  uniformity  and  wisdom  in  the 
statutes.  We  should  so  construe  them  that  uniformity 
and  harmony  may  be  attained  as  far  as  possible. 

V.  But  it  is  said  that  the  section  of  the  Code  under 
construction  does  not  by  its  language  require  security. 
That  is  true,  and  it  is  also  true  that  its  language  does  not 
require  any  obligation  or  undertaking  to  be  entered  into 
t)y  witnesses.  It  is  only  by  interpretation  of  a  word, 
whereby  a  meaning  is  placed  upon  it  which,  in  fact,  it 
does  not  have,  that  the  majority  opinion  reaches  the 
conclusion  that  the  witness  may  be  required  to  enter 
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alone  into  an  obligation  to  appear.  I  have  no  difficulty 
in  going  a  step  farther  in  the  interpretation  of  the 
word,  which  may  be  done  under  the  very  same  rules 
which  sustain  the  interpretation  of  the  majority,  and 
holding  that  the  legislature  intended  that  the  witnesses 
should  enter  into  such  an  obligation  with  security,  if 
required,  which,  under  the  practice  of  the  courts  and  in 
harmony  with  other  provisions  of  the  law,  is  in  other 
like  cases  required  to  secure  their  attendance  at  the  trial 
after  a  change  of  venue  has  been  taken.  My  conclu- 
sions reach  a  result  conducive  to  the  effective  enforce- 
ment of  the  laws  introduced  to  punish  and  suppress 
•crime,  and  which  is  in  exact  harmony  with  other  stat- 
utes of  like  purpose. 

In  my  opinion  the  judgment  of  the  supreme  court 
ought  to  be  reversed. 


J.  B.  Eyerly,  Appellee,  v.  The  Board  of  Supervisors 
OF  Jasper  County  et  al.^  Appellants. 

Mandamus  Against  Ex-Offloials:  illegal  taxbs:  recovery. 
Where  taxes  in  aid  of  a  railroad  were  levied  contrary  to  law,  and 
collected  by  the  county  treasurer,  and  by  him  paid  to  the  assignee 
of  such  railroad  company  after  the  tax  had  been  declared  invalid 
by  the  decisions  of  the  supreme  court,  but  the  taxes  so  collected 
were  never  mingled  with  the  county  funds,  and  no  part  thereof 
were  in  the  treasury  at  the  time  of  the  trial  herein,  the  writ  of 
mandamus  wiU  not  He  against  such  treasurer  after  the  expiration 
of  his  term,  to  compel  him  to  refund  the  taxes  so  paid,  nor  against 
the  present  treasurer,  who  never  received  any  of  the  moneys  thus 
paid,  nor  against  the  board  of  supervisors,  to  require  them  to  issue 
a  warrant  ordering  said  ex-treasurer  to  refund  said  taxes. 

Appeal  from   Jasper    District    Court. — Hon.    J.   K. 

Johnson,  Judge. 

Friday,  October  17,  1890. 

Action  of  mandamus  to  compel  the  refunding  of 
certain  taxes  paid  by  plaintiff  and  by  his  assignors  to 
aid  in  the  construction  of  a  railway.     There  was  a  trial 
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by  the  court,  and  a  judgment  in  favor  of  plaintiflf.     The 
defendants  appeal. 

Harrah  <fi  Myers^  for  appellants. 

Winslow  &  Varnum^  for  appellee. 

Robinson,*  J. — This  cause  has  been  considered 
heretofore  by  this  court.  72  Iowa,  149.  It  was  tried 
by  the  district  court  on  an  agreed  statement  of  facts, 
from/ which  the  following  appears : 

On  the  nineteenth  day  of  May,  1881,  there  was 
Voted  a  tax  of  three  per  cent,  on  the  assessed  valuation 
of  the  property  in  Newton  township,  in  Jasper  county, 
to  aid  in  the  construction  of  the  New  Sharon,  Coal 
Valley  &  Eastern  railroad,  the  name  of  which  was  after- 
wards changed  to  the  Chicago,  Burlington  &  Pacific. 
The  tax  so  voted  was  duly  levied,  and  extended  upon 
the  tax  books  of  the  county,  and  placed  in  the  hands  of 
the  treasurer  for  collection.  The  plaintiflE  and  three 
others,  whose  claims  are  now  assigned  to  him,  as  he 
alleges,  were  property -holders  and  taxpayers  of  said 
township,  and  i)aid  to  the  treasurer  the  taxes  in  contro- 
versy amounting  to  two  hundred  and  fourteen  dollars 
and  seventy-eight  cents.  In  an  action  to  which  the 
assignors  of  plaintiff  were  parties  plaintiff,  it  was  held 
that  the  tax  levied  as  aforesaid  was  rendered  invalid, 
and  non-collectible  by  a  sale  and  conveyance  of  the 
road.  Manning  v.  Toionship  Trustees^  66  Iowa,  675. 
The  treasurer  of  Jasper  county  was  also  enjoined  from 
collecting  the  taxes  of  any  of  the  parties  plaintiff  in 
that  action,  but  under  the  injunction  the  treasurer  was 
permitted  to  receive  all  taxes  offered  to  be  paid  by  any 
taxpayer.  The  treasurer  at  the  time  the  decree  in  that 
case  was  rendered  was  one  Winchell.  He  collected 
from  voluntary  taxpayers  eighty-one  hundred  and 
twenty-nine  dollars  and  forty-live  cents,  most  of  which 
he  paid  to  the  railroad  company,  but  when  he  went  out 
of  office  on  the  first  day  of  January,  1884,  he  had  in  his 
hands  a  balance,  belonging  to  the  tax  fund  so  collected 
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^of  four  hundred  and  sixty-four  dollars  and  two  cents, 
-which  he  paid  to  his  successor  in  oflSce,  S.  H.  Galusha. 
In  addition  to  the  sum  he  received  from  Winch  ell, 
Gal  usha  collected  from  voluntary  taxpayers  one  thousand 
dollars  and  eighty-four  cents,  and  paid  out  of  the  two 
sums  thus  received  all  but  four  hundred  and  sixty-five 
dollars  and  three  cents  to  the  railroad  company.  After 
the  Manning  case  was  decided  by  this  court,  to-wit,  on 
the  iifteenth  day  of  April,  1886,  he  paid  out  the  sum 
last  mentioned  to  S.  C.  Cook,  and  took  from  him  an 
indemnifying  bond.  The  payment  thus  made  was  with- 
out any  order  therefor,  excepting  that  the  county 
auditor,  the  members  of  the  board  of  supervisors,  and 
the  present  defendants  verbally  advised  it.  After  the 
decision  of  this  court  in  the  Manning  case,  demand  was 
made  of  the  board  of  supervisors  for  an  order  to  refund 
the  taxes  in  suit,  but  it  was  refused.  A  demand  for 
the  taxes  was  also  made  on  Galusha  and  refused.  Cook 
claimed  the  taxes  paid  by  virtue  of  an  alleged  assign- 
ment thereof.  This  action  seems  to  have  been  com- 
menced in  July,  1887.  The  board  of  supervisors  of 
Jasper  county,  the  members  of  that  board,  and  S.  H. 
Galusha,  treasurer,  were  made  parties  defendant.  Since 
this  action  was  commenced  Galusha  has  retired  from 
oflSce.  The  district  court  adjudged  and  ordered  that  a 
peremptory  writ  of  mandamus  issue  as  prayed,  com- 
manding the  board  of  supervisors  to  issue  a  warrant 
^'directing  S.  H.  Galusha,  treasurer  of  Jasper  county, 
Iowa,  to  refund  the  amount  of  taxes  paid  by  plaintiff 
and  his  assignors,  and  commanding  the  defendant,  S.  H. 
Galusha,  treasurer  of  Jasper  county,  Iowa,  to  pay  said 
warrant,  and  to  refund  to  the  plaintiff  the  aforesaid 
sum." 

It.  will  be  noticed  from  the  foregoing  statement  that 
the  money  in  question  never  became  a  part  of  the  county 
fund.  So  long  as  it  was  retained  by  the  county  treas- 
urer he  seems  to  have  kept  it  apart,  as  distinct  from 
other  funds.  It  will  also  be  noticed  that  the  balance  of 
-the  tax  funds  in  the  hands  of  the  treasurer  Galusha 
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was  paid  out  by  him  to  Cook  before  this  action  was  com- 
menced. He  did  not,  therefore,  pay  it  to  his  successor  in 
office.  That  successor  is  not  a  party  defendant,  but  the 
proceedings  seem  to  have  been  continued  against  Galu- 
sha  notwithstanding  the  fact  that  his  official  term  is  at 
an  end,  and  judgment  was  rendered  against  him, 
although  he  was  described  therein  as  treasurer.  It  was 
said  in  Eyerlyv.  Jaspet^  Co.^  72  Iowa,  150,  that  the 
money  in  the  hands  of  the  treasurer  did  not  belong  to 
the  county,  nor  to  the  railroad  company,  but  to  the  tax- 
payer, and  that  the  action  of  mandamus  against  the 
treasurer  or  supervisor,  or  both,  was  the  proper  remedy 
for  its  recovery.  That  theory  was  adhered  to  in  the 
opinion  reported  in  77  Iowa,  470,  but  in  neither 
opinion  was  it  said  that  such  an  action  could  be  main- 
tained unless  the  money  was  in  the  hands  of  the  treas- 
urer. What  was  said  in  the  last  opinion,  as  to  the 
liability  not  depending  on  whether  the  money  collected 
had  been  paid  out,  referred  to  cases  in  which  the  taxes 
collected  were  for  governmental  purposes.  The  county  is 
not  liable  for  taxes  like  these  in  question,  which  have 
never  been  paid  into  the  county  fund,  nor  used  by  the 
county.  Barnes  v.  County  of  Marshall^  66  Iowa,  22  ; 
Butler  V,  Board  of  Stcpervisors,  46  Iowa,  326 ;  Merrill 
V.  Marshall  Co,^  74  Iowa,  28.  A  treasurer  who  has 
never  received  money  belonging  to  a  railway  aid  fund 
cannot  be  made  liable  therefor  by  mandamus.  Cedar 
Rapids,  L  F.  &  N.  W.  Ry.  Co.  v.  Cowan^  77  Iowa,  535 ; 
Minneapolis  &  St.  L.  Ry,  Co.  v.  Beckett  75  Iowa,  183. 

Under  the  rule  of  the  two  cases  last  cited  the  present 
treasurer  of  Jasper  county  could  not  have  been  made 
liable  in  this  action,  for  the  reason  that  he  had  never 
received  the  money  in  controversy.  The  question  to 
determine  then  is,  whether  it  is  the  duty  of  the  board  of 
supervisors  to  order  him,  who,  though  formerly  treas- 
urer, is  now  a  private  citizen,  to  pay  to  plaintiff  money 
which  he  once  held,  but  which  he  had  paid  out  before 
this  action  was  commenced,  and  whether  such  person 
will  be  compelled,  by  order  of  this  court,  to  make  such 
payment.     We  are  of  the  opinion  that  both  branches  of 
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the  question  must  be  answered  in  the  negative.  The 
board  has  no  power  to  order  a  private  person  to  refund 
a  tax.  If  it  be  true  as  claimed,  but  not  determined,  that 
the  refunding  of  such  a  tax  as  that  in  question,  by  an 
order  of  the  board  of  supervisors,  is  authorized,  by  sec- 
tion 870  of  the  Code,  it  must  be  true  that  the  order  can 
only  be  given  to  the  treasurer. 

As  to  the  other  branch  of  the  question  we  would 
say,  that,  although  the  petition  alleges  that  there 
remains  in  the  hands  of  the  treasurer,  of  the  taxes  voted 
and  collected  for  the  railway  named,  more  than  the 
amount  required  to  satisfy  the  claim  of  plaintiff,  the 
proof  shows  that  the  statement  is  not  correct.  Neither 
the  present  treasurer,  nor  his  predecessor,  has  the  money 
in  his  possession.  It  is  shown  that  Galusha,  while  treas- 
urer, wrongfully  paid  out  money  to  which  plaintiff  is 
entitled,  and  that  such  payment  was  made  before  this 
action  was  commenced.  It  thus  appears  that  plaintiff 
can  obtain  no  relief  by  mandamus  whict  would  not  be 
afforded  in  the  ordinary  course  of  the  law^,  and  the  relief 
demanded  in  this  action  must,  therefore,  be  denied. 
Code,  sec.  3376,  Numerous  other  questions  are  dis- 
cussed by  counsel,  but  in  view  of  the  conclusions  already 
announced  it  is  unnecessary  to  determine  them. 

The  judgment  of  the  district  court  is  reversed 


Lawrence  &  Burd,   Appellants,   v.  John  Hornick 

et  ux,^  Appellees. 

1.  Tax  Sale:  delinquent  taxes  not  carried  forward:  effect. 
The  omission  of  the  county  treasurer  to  carry  forward  from  year 
to  year  upon  the  tax  lists  the  delinquent  taxes  assessed  against 
certain  described  real  estate^  and  for  which  the  property  is  event- 
ually sold,  will  not  render  such  sale  void,  but  only  voidable,  and 
the  title  based  thereon  cannot  be  assailed  on  that  account  after 
five  years  from  the  recording  of  the  deed. 

2.     :   NoncE  TO  redeem:   owners   unknown.     Where  real 

property  sold  for  taxes  is  not  taxed  to  any  person  by  name  upon 
the  tax-books,  and  the  name  of  the  owner  during  any  of  the 
years,  for  the  taxes  of  which  the  property  is  sold,  is  unknown,  no 
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notice  of  the  expiration  of  the  period  of  redemption  from  such 
sale  is  required,  and  the  publication  of  a  notice  addressed  to 
"  unknown  owners,"  which  would  have  been  insufficient  had  the 
names  of  the  owners  been  known,  will  not  render  the  sale  invalid. 

8.  !   PUBCHASE  BY   TRBASUBER :   EFFECT.     The  purchase  of 

property  at  tax  sale  by  the  county  treasurer  renders  the  sale  only 
voidable,  and  the  same  cannot  be  attacked  on  that  account  after 
five  years  from  the  recording  of  the  tax  deed. 

Appeal  from  Woodbury  District  Court. — Hon.  C.  H. 

Lewis,  Judge. 

Friday,  October  17,  1890. 

Action  to  quiet  the  title  to  lot  nine,  block  three, 
Cole's  addition  to  Sioux  City.  Decree  for  defendants, 
from  which  the  plaintiff  appeals. 

Lawrence  &  Burd^  for  appellants. 

Hubbard^  Spalding  &  Taylor ^  for  appellee. 

Granger,  J. — The  plaintiff  is  the  holder  of  the 
patent  title.  In  January,  1877,  N.  A.  McFaul  pur- 
chased the  lot  in  controversy  for  the  taxes  of  1870,  '71, 
'72,  '73,  '74  and  '75,  and  thereafter  assigned  the  cer- 
tificate of  purchase  to  E.  L.  Kirk,  who  received  a  treas- 
urer's deed  therefor,  June  28, 1880,  and  on  the  same  day 
the  deed  was  duly  recorded.  On  the  twenty-first  of 
April,  1886,  E.  L.  Kirk  conveyed  the  lot  to  the  defend- 
ant, John  Hornick,  by  special  warranty  deed.  The 
appellant  assails  the  validity  of  the  tax  title  on  three 
grounds,  which  will  be  noticed. 

I.  The  first  ground  of  complaint  is  that  the  delin- 
quent taxes  for  prior  years,  and  for  which  the  lot  was 

sold,  were  not  carried  forward  to  the  tax 

*  iinQuenttowe§  lists  of  Other  years  as  required  by  law. 

forward:       This  suit  was  Commenced,   December  22, 

effect.  ' 

1887 — some  seven  years  after  the  recording 
of  the  tax  deed,  and  the  statute  of  limitations  is  urged 
as  against  appellant's  claim  to  avoid  the  deed  because 
of   such  fact.     Appellant,   however,   insists  that  the 
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statute  of  limitations  is  nnavailable  for  the  reason  that 
the  sale  is  void  because  of  the  failure  to  carry  forward 
the  taxes.  The  controversy  then  is,  whether  the  sale  is 
only  voidable  or  absolutely  void  because  of  such  failure. 
That  it  is,  at  least,  voidable  is  not  questioned,  and,  if 
voidable  only,  then  the  action  to  set  it  aside  must  be 
brought  within  the  live  years  from  the  recording  of  the 
deed.  If  void,  then  there  is  no  basis  for  the  action  of 
the  statute  of  limitations,  and  the  action  is  not  barred. 
There  are  some  cases  in  which  the  terms  ''void"  and 
*' invalid"  have  been  used  where  the  facts  and  relief 
sought  are  the  same  as  in  this  case,  and  the  reliance  of 
appellant  is  placed  thereon.  See  Buckley  ^.  Early ^  72 
Iowa,  289;  Hooper  v.  Sac  Co.,  72  Iowa,  280;  Bank  v. 
Early ^  72  Iowa,  273 ;  Gardner  v.  Early^  69  Iowa,  42, 
and  other  cases  cited  therein.  The  case  of  Griffin  v. 
BrucCy  73  Iowa,  126,  presents  and  determines  the 
precise  question,  whether  the  failure  to  carry  forward 
the  taxes  renders  the  sale  void  or  voidable,  and  holds 
to  the  latter  view,  and  that  such  "irregularity"  "does 
not  operate  to  arrest  the  running  of  the  statute."  Are 
the  cases  in  conflict?  We  say  they  are  not.  While 
the  word  void  is  of  broader  technical  significance,  it  is 
often  used  in  the  sense  of  voidable.  An  instance  is  to 
be  found  in  Gardner  v.  Early^  supra,  where  a  deed, 
because  of  a  failure  to  carry  forward  the  tax,  is  said  to 
be  "invalid"  and  "  void,"  but  the  language  immedi- 
ately following,  and  other  language  of  the  opinion, 
clearly  indicates  that  nothing  more  was  intended  than 
that  it  was  a  voidable  instrument.  Instances  of  such 
use  might  be  multiplied.  Griffin  v.  Bruce,  supra,  is 
clearly  decisive  of  this  point  in  the  case. 

II.     Appellant  urges  that  no  sufficient  notice  of 
the  expiration  of  redemption  was  served  as  provided  by 

^ .  ^^^     Code,    section    894.      A    notice,    styled    a 

IIi,n^^*;S;'      ''blanket  notice,"  was  served  by  publiea- 

known.  ^iou    addressed    to     "unknown    owners 

containing  a  large  number  of  descriptions,  but  none  was 

served  on  or  addressed  to  a  particular  person.     The  law 

requires  this  notice  to  be  served  on  the  "  person  in 
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whose  name  the  land  is  taxed."  If  taxed  to  unknown 
owner  such  notice  is  not  required.  Irwin  v.  Burdick^ 
79  Iowa,  69,  and  cases  there  cited.  The  premises  in 
question  for  the  year  1869  were  taxed  to  L.  Lambert, 
but  for  the  years,  for  the  taxes  of  which  they  were  sold, 
and  thereafter,  no  owner  of  the  land  was  indicated  by 
the  record ;  the  column  for  the  name  of  the  owner  being 
blank,  and,  for  such  years  it  was  not  taxed  to  any 
person,  and  there  was  no  one  on  whom  such  notice 
could  be  served.  The  record  makes  no  question  as  to 
the  tax  of  1869.  The  land  was  not  taxed  to  Lambert 
for  the  years  in  question,  and,  if  not,  the  law  requires  no 
service  of  notice  on  him.  If  no  notice  was  required  the 
mere  fact  that  the  blanket  notice  was  insufficient,  as 
claimed,  would  not  invalidate  the  sale. 

III.     N.  A.  McPaul  was  the  ostensible  purchaser  of 
the  lot  at  the  tax  sale,  and  assigned  the  certificate  to 

E.  L.  Kirk.     E.  L.  Kirk  is  a  son  of  E.  R. 

'  by  treasurer :  Kirk  who,  at  the  time  of  the  sale,  was  a 

deputy  treasurer  of  Woodbury  county, 
where  the  sale  took  place ;  and  appellant  claims  that  it 
appears  from  the  record  that  McFaul  was  not  the 
purchaser,  but  that  he  acted  in  bidding  in  the  lot  for 
E.  B.  Kirk,  and  in  such  manner  as  to  render  the  sale  void 
under  the  provision  of  the  statute  prohibiting  treas- 
urers from  being  concerned  directly  or  indirectly  in  the 
purchase  ot  real  property  sold  for  taxes.  Code,  sec. 
885.  The  section  provides  that  '*all  such  sales  shall 
be  void."  This  court  also  held  that  such  sale  was 
equally  void  when  the  prohibited  act  was  done  by  the 
deputy  treasurer.  Ellis  v.  Peck,  46  Iowa,  112.  But 
here,  again,  the  word  void  is  held  to  mean  voidable, 
and,  hence,  defendant's  plea  of  the  bar  of  the  statute 
avails  him  as  against  this  claim  of  fraud,  if  the  fact  of 
the  fraud  should  be  conceded.  Thomas  v.  Stickles^  S3 
Iowa,  71 ;  Douglas  v.  Tullocky  34  Iowa,  262 ;  Pierce  v. 
Wear  €  J  41  Iowa,  378 ;  Bullis  v.  Marsh,  66  Iowa,  747 ; 
Orijffin  v.  Bruce,  73  Iowa,  126. 

The   judgment  of   the    district    court    must    bp. 
affirmed. 
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istratrix,  Appellee.  '  ^  ^ 


1.  Probate  Frooeediags :  olaibcs  :  discha.rgb  of  administrator.* 
The  discharge  of  an  adtninistrator  after  the  statutory  period  for  the 
filing  of  claims,  while  a  claim  of  the  third  class,  duly  verified  and 
filed,  remains  unsettled,  nor  in  any.  manner  acted  upon  by  the 
administrator,  nor  by  the  court,  though  not  admitted  nor  proved, 
without  notice  to  the  claimant  of  the  appUcation  for  discharge,  is 
invalid,  and  may  be  set  aside  on  petition  by  such  claimant  therefor. 

2.     : : .    In  such  case  it  is  not  necessary  for  the 

claimant  to  show  that  the  estate  was  solvent,  nor  that  the  admin- 
istrator had  assets  with  which  to  i>ay  his  claim.  Prejudice  will  be 
presumed. 

Appeal  from  Jacison   District  Court. — Hon.   C.    M. 

Wateeman,  Judge. 

Peiday,  October  17,  1890. 

Application  to  have  set  aside  an  order  discharging 
the  administratrix  of  an  estate,  and  for  leave  to  prove 
a  claim  against  the  estate.  A  demurrer  to  the  petition 
was  sustained,  and  judgment  rendered  in  favor  of  the 
defendant  for  costs.     The  plaintiff  appeals. 

D.  A.  Wynkoopy  for  appellant. 

Keck  &  House^  for  appellee. 

Robinson— The  material  facts  shown  by  the  petition 
are  substantially  as  follows  :  On  the  first  day  of  Feb- 
ruary, 1886,  one  L.  D.  Smith  made  and  delivered  to 
plaintiff  his  promissory  note  for  three  hundred  and.forty- 
three  dollars  and  nineteen  cents,  due  in  one  year,  with 
interest  thereon  at  eight  per  cent,  per  annum  from  date. 
On  the  first  day  of  February,  1887,  Smith  having  died, 
Almira  Jane  Hassen  was  duly  appointed  administratrix 
of  his  estate.  On  the  fifth  day  of  April,  1887,  the  note 
being  wholly  unpaid,  plaintiff  duly  tiled  a  verified  copy 
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of  his  claim  with  the  clerk  of  the  proper  court.  He  was 
directed  to  so  file  it  by  the  attorney  for  defendant,  but 
never  gave  formal  notice  thereof  to  defendant,  and  took 
no  further  steps  to  collect  it  until  after  July,  1888.  The 
defendant  entered  upon  the  discharge  of  her  duties  as 
administratrix,  but  procured  an  order  in  July,  1888, 
discharging  her  as  upon  the  final  settlement  of  the 
estate,  but  without  paying  or  allowing  the  claim  of 
plaintiff,  although  she  had  personal  knowledge  of  it. 
She  gave  plaintiff  no  notice  of  her  application  for  a  dis- 
charge, and  he  had  no  knowledge  of  it  until  the  orderof 
discharge  had  been  made.  She  withheld  from  the  court 
all  knowledge  of  the  claim,  and  no  order  in  regard  to  it 
was  ever  made. 

I.     Section  2408  of  the  Code  provides  for  the  filing 
of  claims  against  an  estate,  and  for  notice  to  the  execu- 
1.  probatv       tor  of  the  hearing  thereof,  unless  it  has  been 
fniS^fcfaims:  approved  by  him.     Section  2410  provides 
SdraSnteSa-*^'  that  all  claims  filed,    and  not    expressly 
^^'  admitted  in  writing,  signed  by  the  executor, 

with  the  approbation  of  the  court,  shall  be  considered  as 
denied  without  any  pleading  on  behalf  of  the  estate.  It 
is  admitted  that  the  claim  in  this  case  was  properly 
entitled  and  filed,  and  it  was  filed  in  time  to  constitute 
a  claim  of  the  third  class.  It  was,  therefore,  a  just  claim, 
but  not  having  been  admitted,  as  provided  by  statute, 
was  in  law  denied,  but  was  a  pending  claim  against  the 
estate  awaiting  proper  action  when  the  order  of  dis- 
charge was  made.  There  was  nothing  whatever  to  Indi- 
cate that  it  had  been  abandoned  by  plaintiff,  and  neither 
the  defendant  nor  the  court  was  justified  in  so  conclud- 
ing. The  statute  provides  for  notice  of  the  hearing  of 
a  claim,  but  does  not  fix  the  time  within  which  it  shall 
be  given,  even  inferentially,  as  to  claims  of  the  third 
class.  Section  2421  does  not  apply  to  claims  of  that 
class.  Smith  v.  McFadden,  56  Iowa,  482.  So  long  as 
a  claim  of  the  third  class,  duly  verified  and  filed,  is  not 
acted  upon  by  the  executor,  nor  by  the  court,  and  is  not 
abandoned,  it  cannot  be  considered  settled,  and  admin- 
istration cannot  properly  be  closed. 
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The  facts  admitted  by  the  demurrer  show  that,  when 
the  order  of  discharge  was  made,  plaintiff  was  the 
holder  of  a  valid  claim  against  the  estate  which  was 
unsettled  and  pending,  and  that  he  was  interested  in 
the  estate,  in  its  administration,  and  in  the  discharge 
of  the  administrator.  Rule  7  adopted  by  the  conven- 
tion of  district  judges  to  govern  the  practice  in  probate 
is  as  follows:  "Unless  notice  be  waived  in  writing,  no 
administrator,  executor,  guardian  or  trustee  will  be 
discharged  from  further  duty  or  responsibilty,  normpon 
final  settlement,  until  notice  of  the  application  shall 
have  been  given  to  all  persons  interested,  as  required  in 
case  of  an  original  notice  for  the  commencement  of  a 
civil  action,  unless  a  different  notice  be  prescribed  by 
the  court."  It  is  clear  that  plaintiff  was  interested 
within  the  meaning  of  that  rule,  and  that  he  was 
entitled  to  the  notice  therein  required.  There  is  noth- 
ing in  the  record  from  which  a  waiver  of  notice  may  be 
inferred,  and  it  does  not  appear  that  a  different  notice 
was  prescribed  by  the  court.  The  record  shows  that  no 
notice  whatever  was  given,  and,  notice  not  having  been 
waived,  the  court  did  not  have  authority  to  discharge 
the  defendant,  and  the  action  taken  to  that  end  should 
be  set  aside.     Van  Aken  v.  Coldren^  80  Iowa,  114. 

II.  It  is  said  that  it  does  not  appear  that  appellant 
was  prejudiced  by  the  order  of  discharge,  for  that  it  is 
8.  Tot  same.  *    ^^^  showu  that  the  estate  was  solvent,  nor 

that  the  defendant  at  any  time  had  any 
assets  from  which  the  claim  of  appellant  could  have 
been  paid.  Prejudice  will  be  presumed  from  the  facts 
stated.  It  was  not  necessary  for  plaintiff  to  show 
affirmatively  that  the  estate  was  solvent  or  had  means 
with  which  to  pay  his  claim.  He  was  entitled  to  a 
hearing  of  his  claim,  and,  in  the  absence  of  a  showing  to 
the  contrary,  that  right  will  be  presumed  to  be  a  valu- 
able one. 

What  we  have  said  disposes  of  all  material  ques- 
tions in  the  case.  For  the  reasons  indicated,  the  judg- 
ment of  the  district  court  is  reversed. 
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81  200  Trustee,  Appellant. 

112     i7  '         ^^ 

Mutual  Benefit  Insurance  :  assignmsnt.  Where  a  contract  for 
insurance  in  a  mutual  benefit  association  authorizes  a  change  in 
the  beneficiary  upon  the  direction  of  the  insured,  and  neither  the 
consent  of  the  association  nor  the  surrender  of  the  benefit  certifi- 
cate is  required  either  by  the  contract  for  insurance  or  by  the  con- 
stitution or  by-laws  of  the  association,  a  written  instrument  duly 
executed  by  the  insured,  and  forwarded,  at  his  instance,  to  the 
association  by  mail,  reciting  thfCt  he  thereby  surrenders  the  benefit 
certificate  theretofore  issued  to  him,  and  directing  that  a  new  cer- 
tificate be  issued  to  him,  payable  to  a  different  beneficiary,  will  be 
'  effectual  to  change  the  beneficiary  under  said  certificate,  and  will 

be  binding  upon  the  association  after  notice  thereof,  without  the 
surrender  of  the  certificate  in  fact,  although  it  was  the  practice  in 
the  business  of  said  association  to  require  the  surrender  of  benefit 
certificates  in  such  cases  before  issuing  new  ones,  and  the  associa- 
tion had  neither  issued  a  new  certificate  as  directc  1,  nor  assented 
to  the  change  of  beneficiaries,  before  the  death  of  the  assured. 
{DUtinguUhing  Stephenson  V,  Stephenson^  64  Iowa,  534.) 

Appeal  from  Scott   District   Court,— 'S.o'^.   Andrew 

HowAT,  Judge. 

Monday,  October  20.  1890. 

This  is  an  equitable  proceeding,  the  object  of  which 
is  to  determine  the  rights  of  the  parties  to  the  proceeds 
of  a  benefit  certificate,  issued  by  the  Iowa  Knights  of 
Pythias  Insurance  Association  upon  the  life  of  William 
Burrows,  deceased.  The  plaintiff  claims  the  said  pro- 
ceeds as  trustee  for  the  mother  and  other  relatives  of  the 
deceased,  and  the  defendant,  Mary  Burrows,  claims 
that  she  is  the  lawful  beneficiary  of  the  fund,  and  that 
it  should  be  paid  to  her.  The  insurance  association 
made  no  contest  as  to  the  validity  of  the  certificate,  and, 
by  agreement  of  all  parties,  the  money  due  from  the 
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association  was*  paid  to  A.  J.  Hirschi,  Esq.,  and  by 
proper  pleadings  Clark,  the  trustee,  and  said  Mary 
Burrows  presented  their  respective  claims  to  said  pro- 
ceeds. The  district  court  held  that  Mary  Burrows  was 
the  lawful  beneficiary,  and  ordered  the  proceeds  to  be 
paid  to  her.     J.  H.  Clark,  trustee,  appeals. 

C.  TF.  Haller  and  O.  B.  Koch^  for  appellant. 

Bills  &  HaaSy  for  appellees. 

RoTHROCK,  C.  J. — I.  The  insurance  was  effected  in 
October,  18S2.  The  contract  of  insurance  was  made 
upon  an  application,  of  which  the  following  is  a  copy : 

"  I,  the  undersigned,  desire  to  become  a  member  of 
the  Iowa  Knights  of  Pythias  Insurance  Association,  and 
hereby  certify  that  I  will  true  answers  make  to  all  ques- 
tions, and,  to  the  best  of  my  knowledge  and  belief,  will 
not  conceal  or  omit  to  state  anything  regarding  my 
health,  past  or  present,  affecting  the  expectancy  of  my 
life,  and  agree  that  any  untrue  or  fraudulent  statements 
made  in  this  application,  or  to  the  medical  examiner,  or 
any  concealment  of  facts  by  me  made,  or  my  suspension 
from  my  lodge,  or  voluntarily  severing  my  connection 
with  this  association,  shall  forfeit  all  right,  claim  and 
interest,  and  all  right,  claim  and  interest  of  my  heirs, 
executors,  administrators  and  assigns,  in  and  to  all 
benefits  and  privileges  of  the  association.  I  direct  that 
all  benefit  to  which  I  may  be  entitled  from  the  associa- 
tion be  paid  to  Mary  Burrows,  related  to  me  as  wife, 
subject  to  such  future  disposal  of  the  benefits  as  I  may 
hereafter  direct. 

*'  [  Signed,]  William  Burrows, 

*'  [  Signature  of  applicant.] " 

The  benefit  certificate  issued  by  the  association  was 
in  these  words  : 

"No.  142.  Duplicate.  $2,000.  Iowa  Knights  of 
Pythias  Insurance  Association.  Benefit  Certificate.  This 
certifies  that  Knight  William  Burrows  is  a  member 
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of  the  Iowa  Knights  of  Pythias  Insurance  Associa- 
tion, located  at  Marshalltown,  Iowa,  and  npon  con- 
dition that  the  statements  made  by  him  in  his 
application  for  membership  in  said  association,  and 
the  statements  certified  by  him  to  the  medical  exam- 
iner, were  true  at  the  time  of  making  thereof,  and 
that  they  be  made  a  part  of  this  contract,  and  upon 
the  further  condition  that  the  said  member  complies 
in  the  future  with  the  laws,  rules  and  regulations 
now  enacted,  or  which  may  hereafter  be  enacted,  to 
govern  said  association,  then  the  said  Iowa  Knights 
of  Pythias  Insurance  Association  hereby  promises  and 
binds  itself  to  pay  out  of  the  funds  of  said  association 
to  Mary  Burrows  [wife]  a  sum  not  exceeding  two 
thousand  dollars,  in  accordance  with,  and  under  the 
provisions  of,  the  law  governing  said  association,  upon 
satisfactory  evidence  of  the  death  of  said  member,  and 
upon  the  surrender  of  this  certificate :  provided  that 
said  member  is  in  good  standing  in  said  association  at 
time  of  death.  In  witness  whereof,  the  Iowa  Knights 
of  Pythias  Insurance  Association  has  hereunto  afiixed 
its  seal,  and  caused  this  certificate  to  be  signed  by  its 
president,  and  attested  and  recorded  by  its  secretary  at 
Marshalltown,  Iowa,  this  seventh  day  of  October,  A.  D. 
1882. 

''  ( Signed.)  Byt^on  A.  Beeson, 

*'  E.  H.  HiBBEN,  President. 

''[Seal.]  Secretary.-' 

William  Burrows  died  at  the  city  of  Davenport,  in 
this  state,  on  the  twenty-sixth  day  of  April,  1888.  On 
the  twenty-first  day  of  said  month,  he  executed  an 
instrument  in  writing,  in  these  words  : 

'*  I  hereby  surrender  the  benefit  certificate  issued 
to  me,  William  Burrows,  by  the  Iowa  Knights  of  Pythias 
Insurance  Association,  and  direct  a  new  one  to  be  issued 
to  me,  payable  five  hundred  dollars  ( $600 )  to  Elizabeth 
Burrows,  related  to  me  as  mother,  and  five  hundred 
dollars  ( $500 )  to  my  sister,  Mrs.  Gill,  the  balance  to 
pay  my  legal  debts  ;  and  the  balance  to  John  Sandry, 
wife,  two  children  and  nephew,  Frank  McCoon,  share 
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and  share  alike.     All  in  trust  to  Joseph  H.  Clark  to  be 
carried  out  as  directed. 

"  Witness  my  hand  and  seal,  April  21,  1888. 

*'  [  Signed.]  William  Burrows. 

*' Signed  by  William  Burrows  in  presence    of 

**  D.  C.  Garrett, 
"C.  O.  Anderson, 
*'E.  L.  Raff." 

There' is  no  controversy  about  the  execution  of  this 
paper,  and,  although  it  appears  that  Burrows  was  quite 
feeble  at  the  time  he  signed  the  same,  there  is  no  evidence 
that  it  was  not  his  voluntary  act,  or  that  those  who  were 
present  and  prepared  the  paper,  and  witnessed  the  signa- 
ture, used  any  influence  or  persuasion  to  induce  him  to 
sign  it.  They  were  present  at  his  request  for  the  purpose 
of  aiding  him  in  carrying  out  his  desire  to  change  the 
beneficiary  in  the  certificate.  One  of  said  persons  tes- 
tified as  a  witness  as  follows :  ' '  I  got  home  that  morning 
from  a  three  weeks'  absence.  Mr.  Burrows  sent  for  me, 
and  said  he  wanted  to  change  his  policy  to  his  mother 
and  sisters,  and  wanted  to  know  whether  or  not  I  could 
do  anything  for  him.  He  said  he  had  one  policy  he 
expected  to  leave  to  his  wife,  and  the  other  policy  he 
would  rather  have  changed.  He  said  his  mother  and 
sisters  were  as  much  entitled  to  it  as  his  wife  on  account 
of  the  treatment  he  had  had  lately.  He  said  he  was 
afraid  to  stay  in  the  house  after  the  policy  was  changed. 
I  said  I  did  not  know  much  about  it,  but  would  go  and 
s^  Clark.  I  went  to  Clark,  and  we  went  to  Heinz  & 
Hirschl  to  see  about  having  the  policy  changed." 
Another  testified  as  follows  :  '^  I  was  summoned  to  the 
sick  bed  of  William  Burrows,  and  he  urged  me  to  assist 
in  making  this  change ;  that  he  had  long  intended  to 
make  the  change,  but  his  wife  had  prevented  him  from 
doing  it,  and  he  wanted  me  to  help  him  with  it,  which 
I  promised  I  would  do,  and,  when  the  paper  was  brought, 
there  were  some  minor  changes  to  be  made." 

It  further  appears  in  evidence  that  the  said  paper 
was  placed  in  the  mail  at  Davenport,  on  the  evening  of 
the  twenty-third  day  of  April,    1889,  inclosed  in  an 
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envelope,  addressed  to  the  said  insurance  association  at 
Marshalltown.  This  is  not  absolutely  certain ;  but  it 
was  mailed  at  some  time  betv^reen  the  day  of  its  date  and 
April  26.  We  think  the  preponderance  of  the  evidence 
shows  that  it  was  mailed  on  the  twenty-third,  and  that 
it  was  sent  in  the  mail  on  the  evening  of  that  day.  And 
it  appears  from  the  evidence,  that  a  letter  mailed  at 
Davenport  in  time  for  the  evening  mail  will,  in  due 
course  of  transmission,  reach  Marshalltown  at  about  ten 
o'clock  the  next  morning.  This  conclusion  is  not  incon- 
sistent with  the  testimony  of  the  president  and  secretary 
of  the  association.  They  testified  that  the  paper  wag 
not  received  until  the  twenty-seventh ;  but  they  both 
stat.e  that' for  some  time  previous  to  that  date  they  had 
both  been  absent.  They  do  not  state  that  the  mail 
addressed  to  the  association  was  taken  from  the  post- 
office  on  the  twenty-fourth,  twenty-fifth  and  twenty- 
sixth  of  that  month.  A  letter  was  inclosed  with  the 
paper,  of  which  the  following  is  a  copy  : 

"Heinz  &  Hirschl, 

"April  23, 1888,  202  West  Second  Street,  1 

"  Davenport,  Iowa.         f 

"JS?.  H.  Hibhen^  JEsq.,  MarshalUoiony  Iowa, 

"Dear  Sir  : — We  inclose  assignment,  pertaining  to 
transfer  of  benefit  certificate  issued  to  Wm.  Burrows, 
and  affidavit  in  relation  thereto.  We  inclose  one  dollar 
($1),  fifty  cents  being  intended  for  the  transfer.  You 
can  return  the  change  in  postage  stamps.  Please  make 
the  change  at  once,  transfer  at  once,  and  advise  us 
accordingly.     Yours  respectfully." 

At  the  time  the  instrument  by  which  it  was  sought 
to  change  the  beneficiary  was  signed  by  said  Burrows, 
his  wife  was  in  possession  of  the  certificate,  and  was 
requested  to  surrender  it.  This  she  refused  to  do  in  the 
most  positive  terms,  saying  that  she  would  barn  it  up 
and  destroy  it  rather  than  deliver  it  up,  and  that  she 
would  see  Clark,  the  trustee,  "in  hell,  before  she  would 
give  him  the  paper."  Immediately  after  the  transac- 
tion was  completed,  the  persons  who  assisted  Burrows 
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in  making  the  transfer  removed  him  to  Mercy  Hospital, 
in  Davenport,  where  he  remained  until  he  died.  It 
does  not  appear  that  deceased  left  any  children  sur- 
viving him.  At  the  same  time  that  the  paper  in  ques- 
tion came  into  the  hands  of  the  officers  of  the  association 
at  Marshalltown,  they  also  received  a  notice  of  the 
death  of  Burrows,  and  no  action  was  taken  by  the 
association  in  regard  to  a  change  of  the  beneficiary. 
The  printed  articles  of  incorporation  and  laws  of  the 
association  contained  the  following,  among  other  pro- 
visions: "The  association  shall  furnish  each  member 
thereof  with  a  benefit  certificate,  signed  by  the  presi- 
dent, and  duly  attested  by  the  secretary,  and  said  cer- 
tificate shall  contain  the  agreements  on  the  part  of  the 
association  and  member.  The  fee  tor  changinff^a  benefit 
certificate  shall  be  fifty  (50)  cents.  They  ( theboard  of 
directors)  shall  have  power  to  make  sucl^  rules  and 
regulations  for  their  government,  i,  e.^  payment  of 
claims,  reception  of  proof  of  death,  and  transaction  of 
general  business,  as  a  majority  may  see  fit,  not  conflict- 
ing with  these  laws."  The  benefit  certificate  was  a 
printed  form  in  blank,  and  on  the  back  of  it  was  printed 
these  words :  "  I  do  hereby  surrender  the  within  benefit 
certificate,  and  direct  that  a  new  one  be  issued  to  me, 

payable  to ,  related  to  me  as ." 

II.  The  foregoing  is  a  statement  of  the  facts  nec- 
essary to  be  considered  in  determining  which  of  the 
claimants  is  entitled  to  the  fund  in  the  hands  of  the 
trustee.  It  will  be  observed  that,  by  the  very  terms  of 
the  benefit  certificate,  the  application  is  made  part  of 
the  contract  between  the  insurer  and  the  insured.  The 
obligation  of  the  association  was  to  pay  the  amount  due 
to  the  wife  of  Burrows,  subject  to  such  future  disposal 
of  the  benefits  as  he  might  thereafter  direct.  If  the 
contract  contained  no  other  requirement,  we  think  that 
it  is  quite  plain  that  this  direction  to  make  payment  to 
some  one  other  than  Mary  Burrows  might  be  made  by 
assignment,  or  by  any  direction  in  writing  which  w^ould 
protect  the  association  in  making  payment  of  the  loss 
to  the  person  designated  by  the  insured.     It  is  insisted, 
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however,  that,  as  the  certificate  requires  that  it  shall  be 
surrendered  to  the  association  before  payment,  and  that 
the  member  bound  himself  to  comply  with  the  laws, 
rules  and  regulations  then  enacted,  or  thereafter  to  be 
enacted,  governing  said  association,  that  no  transfer  was 
made,  because  the  certificate  was  not  surrendered,  and 
the  laws,  rules  and  regulations  of  the  society  have  not 
been  complied  with. 

The  requirement  that  the  certificate  should  be  sur- 
rendered upon  payment  of  the  loss  must  receive  a  rea- 
sonable construction.  Suppose  it  should  appear  upon 
the  death  of  a  member  that  the  certificate  had  been  lost 
or  destroyed.  No  one  would  claim  that  the  insurer 
could  escape  payment  by  reason  of  the  failure  to  sur- 
render the  certificate.  And  %  it  is  to  be  observed  that 
there  is  no  requirement  in  the  contrp,ct  that  the  certifi- 
cate shall  be  surrendered  in  order  to  eifect  a  change 
of  the  beneficiary.  It  does  not  even  provide  that  it  is 
necessary  to  notify  the  association  of  the  change  at  the 
time  it  is  made.  By  the  very  terms  of  the  contract, 
the  change  of  the  beneficiary  is  a  mere  direction  to  the 
association,  which  it  is  bound  to  obey.  The  "disposal 
of  the  beuefits"  may  be  made  by  the  mere  direction  of 
the  insured.  This  act  does  not  require  the  assent  of  the 
association.  It  is  not  a  new  contract  between  the 
insurer  and  the  insured.  If  the  association  receives 
notice  of  the  change  in  the  beneficiary  before  it  has  been 
in  any  way  prejudiced,  it  would  seem  that  it  would  be 
bound  to  obey  the  direction.  These  views  appear  to  us 
to  be  founded  on  sound  reason, 

We  look  in  vain  for  any  rule  or  regulation 
enacted  by  the  association  with  which  Burrows  failed 
to  comply.  It  is  true  that  the  blank  on  the  back  of  the 
certificate  indicates  that  the  manner  of  conducting  the 
business  of  the  association  was  to  surrender  the  first 
certificate,  and  issue  another  to  the  new  beneficiary, 
and  the  evidence  shows  that  this  was  the  practice 
of  the  company.  But  this  was  a  mere  regulation 
for   the  convenience  of   the  company,   of    which  its 
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members  had  no  notice.  It  was  no  part  of  the  constitu- 
tion or  by-laws  of  the  association ;  and  rules  or  regula- 
tions adopted  by  the  officers  of  the  company,  in  regard 
to  the  transaction  of  business,  and  which  do  not  enter 
into  the  constitution  of  the  Qompany  as  provisions  of 
4ts  charter  or  by-laws,  are  not  embraced  in  the  certif- 
icate. They  are  such  rules  as  fix  the  rights  of  members 
of  the  company,  and  are  parts  of  the  laws  of  the  insti- 
tution which  are  to  be  regarded  as  parts  of  the  contract. 
Walsh  V.  JEtna  Life  Ins.  Co.^  30  Iowa,  133,  and 
authorities  there  cited.  The  case  of  Stephenson  v. 
Stephenson^  64  Iowa,  534,  is  in  no  sense  in  conflict  with 
the  views  we  have  expressed.  In  that  case  the  by-laws, 
which  were  made  part  of  the  contract,  made  specific 
provision  as  to  the  manner  of  changing  the  beneficiary. 
It  is  there  said  that  ''the  manner  in  which  this  should 
be  done  formed  a  part  of  the  contract  of  insurance." 

We  have  set  out  the  facts  attending  the  execution 
of  the  paper  by  Burrows,  and  the  time  of  its  reaching 
the  association,  with  more  particularity  than  may  have 
been  necessary.  In  our  opinion,  the  fact  that  Burrows 
died  before  the  association  received  the  instrument  is 
not  a  material  question.  Under  this  contract  Burrows 
could  have  changed  the  beneficiary  by  an  assignment 
on  the  certificate,  or  by  a  separate  paper,  and  it  was 
complete,  at  least  so  far  as  Mary  Burrows  was  con- 
cerned, when  it  was  delivered  to  Clark,  the  trustee. 
Notice  to  the  insurer  of  the  assignment  was  not  neces- 
sary, unless  required  by  the  contract  of  insurance. 
Bliss  on  Life  Insurance,  sec.  333 ;  May  on  Insurance, 
sees.  388,  396,  and  authorities  cited.  Where  a  policy  is 
assignable,  or  where  a  benefit  certificate  authorizes  a 
change  of  beneficiaries,  which  is  the  same  thing  in  effect 
as  an  assignment,  notice  of  the  assignment  is  not  nec- 
essary to  its  validity,  unless  required  by  the  contract  of 
insurance.  The  execution  of  the  instrument  by  Bur- 
rows, directing  that  the  money  be  paid  to  his  mother 
and  brothers  and  sisters,  operated  as  an  equitable 
assignment.  The  consent  of  Mary  Burrows  was  not 
necessary  to  effect  the  object.     And  she  could  not  defeat 
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it  by  refusing  to  deliver  the  certificate  when  it  was 
demanded.  She  had  no  vested  .right  in  the  paper,  nor 
in  the  insurance.  If  it  had  been  procured  from  her  by- 
fraud,  and  a  new  certificate  issued  to  another  benefi- 
ciary, she  would  have  had  no  right  to  complain.  Brown 
V,  Orand  Lodge^  80  Iowa,  287.  The  decree  of  the  dis- 
trict court  will  be  reversed 


First  National  Bank  of  Grundy  Center,  Appellee, 
V.  Thomas  Brown,  Sheriff,  Appellant. 

Praetioe :  costs  :  payubnt.  The  district  court  made  an  order  in  vac^«- 
tion  granting  the  plaintiff  a  new  trial  upon  condition,  that  it  pay  the 
costs  in  the  case  by  noon  of  the  next  day  after  service  of  notice 
of  said  order,  if  served  in  term  time.  The  notice  was  so  served 
and  before  noon  of  the  next  day,  the  amount  of  the  costs  having 
been  ascertained,  plaintiff 's  counsel  requested  the  clerk  to  consider 
the  costs  paid,  and  he  would  see  his  client,  and  have  him  give  him 
the  money.  To  this  the  clerk  assented,  and  entered  his  receipt  for 
the  money  of  record.  The  money  not  having  in  fact  been  paid, 
however,  the  defendant  more  than  a  month  afterwards  filed  a 
motion  for  judgment  on  the  above  order  of  court.  Held,  that 
plaintiff  had  sufficiently  complied  with  the  order  to  entitle  it  to  the 
new  triaL 

Appeal  from    Orundy   District   Court, — Hon.  U.  F. 

Couch,  Judge. 

Monday,  October  20,   18Q0. 

Action  in  replevin.  The  jury  returned  its  verdict 
for  defendant  on  the  fourth  day  of  June,  1888,  and  on 
the  seventh  day  of  June  the  plaintiff  filed  its  motion  for 
a  new  trial,  which,  was  by  agreement,  submitted  to  the 
judge  in  vacation,  who  in  vacation  prepared  an  otder  of 
which  the  following  is  the  material  part  for  the  purpose 
of  this  appeal : 

"The  following  order  is  made  by  consent  of  parties 
in  vacation,  upon  condition  that  the  plaintiff  pay  all 
costs  of  the  trial  had  in  this  case.  The  plaintiff  is  granted 
a  new  trial,  provided,  however,  that  if  the  i>laintiff  fails 
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to  pay  said  costs  by  noon  of  the  second  day  of  the  term 
succeeding  the  service  of  notice  of  this  order,  or  by  noon 
of  the  next  day  after  such  service  if  made  in  term  time, 
then  the  defendant  will  have  judgment  for  the  return  of 
the  property  or  its  value,  to- wit,  one  hundred  and 
seventy-five  dollars,  on  the  verdict  in  this  case,  and  the 
motion  for  a  new  trial  will  stand  overruled." 

This  order  was  filed  in  open  court  on  the  tenth  day 
of  April,  1889,  and  under  the  conditions  of  the  order,  to 
entitle  plaintiff  to  a  new  trial,  the  costs  must  be  paid  by 
noon  of  the  eleventh  day  of  April,  1889.  On  the 
twenty  eighth  of  May  following,  the  defendant  filed  a 
motion  for  judgment  on  the  order  of  the  court,  because 
the  costs  had  not  been  paid  as  required  by  the  order. 
The  court  overruled  the  motion,  and  from  its  order  the 
defendant  appealed. 

J.  J.  Tolerton^  for  appellant, 

R.  J.  Williamson  and  Boies,  Husted  &  Boies^  for 
appellee. 

Granger,  J.— The  motion  for  judgment,  which  is 
the  basis  for  the  order  of  the  court  appealed  from,  pre- 
sented the  question,  whether  or  not  the  plaintiff  had  so 
complied  with  the  order  for  payment  of  costs  as  to  be 
entitled  to  a  new  trial.  Affidavits  were  filed  by  the 
parties  for  and  against  the  claim  that  they  had  not  been 
paid.  The  amount  of  the  costs  to  be  paid  was  thirty- 
nine  dollars  and  ten  cents,  and  in  the  clerk's  ofl5ce  is  his 
(the  clerk's)  receipt  for  that  amount,  dated  April  11, 
1889.  It  is,  however,  a  fact,  that  the  money  was  not 
at  that  time,  nor  for  sometime  thereafter,  actually 
paid  to  the  clerk  ;  and,  as  much  in  the  aflSdavits  is 
directed  to  this  particular  point,  we  need  not  incumber 
the  opinion  with  their  production.  At  the  request  of 
the  court  the  clerk  prepared  and  tiled  the  following  afli- 
davit  to  be  considered  in  disposing  of  the  motion  : 

''I,  E.  H.  Allison,  clerk  of  the  district  court  of 
Iowa,  in  and  for  Grundy  county,  do  state  that  the  fol- 
lowing  are  the  facts,  as  to  the  costs  ordered  paid  in  the 

Vol.  81—14 
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above-entitled  case  as  per  decision  of  Judge  Net  filed 
at  our  April  term,  1889.  I  was  asked  by  Mr.  William- 
son in  the  court  room  to  figure  up  the  amount  of  costs 
as  per  order  of  court,  and  we  agreed  to  go  to  the  office 
in  the  evening  and  do  so,  April  10,  1889,  and  did  so ; 
but  as  I  did  not  have  the  decision  with  me  I  was  not 
positive  as  to  which  costs,  and  I  deferred  filling  in  the 
amount  in  the  receipt  till  next  morning,  when  I  was  to 
look  more  particularly  over  it,  which  I  did  and  informed 
Mr.  Williamson  of  the  same  at  the  court  room,  or  on 
the  street  near,  and  he  said  for  me  to  consider  it  paid, 
and  he  would  see  Shuler,  and  have  it  fixed,  and  have 
him  give  me  the  money  or  deposit  it  for  me,  and  I 
think  I  gave  him  to  understand  that  would  do.  I  also 
informed  Mr.  Shuler  of  the  amount.  And  the  day  I 
was  making  up  my  record  in  the  case  Mr.  Brown, 
sheriff,  came  in  followed  soon  after  by  J.  M.  Rea,  and 
the  sheriff  spoke  something  about  his  costs,  and  I 
said  I  had  not  got  the  money  yet,  and  that  I  must  go 
and  see  the  parties  about  it,  and  I  did  speak  to  Mr. 
Williamson  about  it." 

Nothing  more  is  claimed  by  appellant  than  that  the 
money  for  the  costs  was  not  actually  paid  to  the  clerk 
before  the  filing  of  his  motion  for  judgment,  and  such 
fact  must  be  found  in  his  favor.  We  then  meet  the 
question  if  such  actual  payment  is  absolutely  essential 
to  a  compliance  with  the  order.  It  is  true  that  such  an 
arrangement  had  been  made  that  the  clerk  had  entered 
in  the  records  of  the  court  his  receipt  for  the  money. 
Just  what  the  understanding  was  between  the  plaintiff 
and  the  clerk  is  somewhat  in  dispute,  but  the  evidence 
is  such,  that  the  district  court  may  have  found  that  the 
plaintiff  had  made  such  an  arrangement  that  the  costs 
would  have  been  paid  at  any  time  to  any  party  entitled 
thereto  on  demand.  No  demand  for  costs  was  at  any 
time  made,  nor  were  they  in  any  manner  called  for. 
There  were  inquiries  if  the  money  had  been  "actually 
received,"  but  such  inquiries  seem  to  have  been  for 
other  purposes  than  to  obtain  the  money.  Now,  as  a 
test  of  the  actual  necessity  for  the  payment  of  the 
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money  by  plaintiff,  let  us  suppose^  that  the  costs  had 
been  called  for  by  defendant,  and  in  pursuance  of  the 
arrangement  with  the  plaintiff  the  clerk  had  paid  them, 
or  offered  the  money,  and  it  had  been  refused  merely 
because  not  paid  in  by  the  plaintiff.  Would  it  then  be 
thought  that  a  motion  for  judgment  should  be  sustained 
because  of  the  default  on  the  part  of  the  plaintiff? 
Evidently  not,  and  for  the  reason  that  there  was  a  sub- 
stantial compliance  with  the  order  of  the  court.  The 
court  intended  by  its  order  that  the  defendant,  or 
parties  entitled  thereto,  should  have  the  costs  at  any 
time  after  a  particular  date.  If  such  provision  was 
made  that  they  could  have  them,  who  can  rightfully 
complain?  Now  there  is  much  in  the  record  to  show 
that  the  clerk  expected  to  pay  these  costs  if  called  for. 
It  is  in  harmony  with  the  facts  that  he  had  receipted 
for  them  on  the  record,  and  his  statement  to  the  defend- 
ant that  his  receipt  made  him  personally  liable  for 
them.  We  are  not  intimating  that  this  arrangement 
would  be  a  compliance  with  the  order,  if  the  money  was 
not  ready  when  called  for  at  all  times  after  the  period 
fixed.  If  it  was  ready,  we  think  it  would  be  a  compli- 
ance. It  is  not  necessary  for  us  to  say  that  the  testi- 
mony shows  such  fact  It  is  only  necessary  for  us  to 
know  that  the  district  court  could  have  so  found  from 
the  testimony,  and  of  that  fact  there  is  little  room  for 
doubt.  We  do  not  try  the  question  of  fact  anew.  It  is 
a  proceeding  at  law,  and  all  presumptions  are  in  favor 
of  the  findings  of  the  court. 

We  have  not  set  out  all  the  testimony  from  which 
the  district  court  could  have  found  the  fact  as  to  the 
costs  being  provided  for,  nor  is  it  necessary.  It  is  not 
the  doubtful  question  in  this  case.  It  was  the  judgment 
of  the  district  court  that  the  plaintiff  should  have  a 
new  trial  upon  the  conditions  named  ;  and  it  seems  also 
to  be  its  judgment  that  the  plaintiff  has  so  complied 
with  the  conditions  that  the  trial  should  not  now  be 
denied.  We  are  unable  to  discover  any  prejudice  to  the 
defendant  in  the  rulings,  and  the  action  of  the  district 
court  in  refusing  the  motion  for  judgment  is  affirmed. 
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81  212        J.  W.  Jamison,  Appellee,  v.  F.  D.  Weaver,  Appellant. 
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1.  Attorney  and  Client:  NEGLiaENCB:  damages.  The  employ- 
ment of  an  attorney  to  appeal  and  prepare  a  case  for  trial,  to  pre- 
pare an  abstract  and  do  all  things  necessary  to  present  said  cause  to 
the  supreme  court,  includes  all  that  an  attorney  can  do  in  the 
direction  of  the  appeal,  and  to  prosecute  the  same  to  a  final  decis- 
ion in  that  court ;  and  if,  without  requesting  money  of  the  client 
for  prosecuting  the  appeal,  he  fail  to  do  anything  in  the  cause 
further  than  prepare  and  serve  a  notice  of  appeal,  and  direct  his 
client  to  procure  a  bond,  and  the  cause  is  affirmed  in  the  supreme 
court  on  motion  of  the  appellee  therein,  and  judgment  is  rendered 
against  the  client  for  costs,  because  of  the  negligence  of  the 
attorney  to  prosecute  said  appeal,  and  he  deceives  his  client  by 
representations  that  he  knows  what  to  do,  and  is  attending  to  said 
appeal,  the  attorney  will  be  liable  in  damages  to  the  client  for  the 
amount  of  the  judgment  rendered  against  him,  with  interest. 

2.  :  evidence:  opinions.  An  inquiry  whether  specified  ser- 
vices sued  upon  were  rendered  by  an  attorney  in  pursuance  of  a 
particular  contract  calls  for  a  fact  and  not  an  opinion,  and  is  one 
that  may  be  answered  by  the  client. 

8.  Attachment :  damages  :  evidence.  In  an  action  for  the  wrong- 
ful suing  out  of  an  attachment  levied  upon  a  stock  of  merchandise, 
which  was  thereupon  removed  from  the  storeroom  where  it  had 
been  kept,  evidence  of  the  value  of  the  stock,  and  that  a  portion 
thereof  was  of  a  perishable  nature,  and  of  the  extent  to  which  the 
same  was  damaged,  is  competent. 

Appeal  from   Jones    District    Court. —  Hon.    J.    H. 

Preston,  Judge. 

Monday,  October  20,  1890. 

Action  upon  an  account  for  services  rendered  by 
plaintiff  as  attorney  for  defendant,  aided  by  an  attach- 
ment sued  out  upon  the  grounds,  that  defendant  was 
about  to  remove  permanently  out  of  the  county,  and 
had  proj^^rty  therein  not  exempt  from  execution,  and 
that  he  refused  to  pay  or  secure  the  debt,  and  he  was 
about  to  remove  his  property  out  of  the  state  without 
leaving    sufficient    remaining    to    pay   his  debt.     The 
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defendant  answered,  admitting  that  plaintiff  rendered 
the  services  sued  for,  but  denying  that  they  were  of  the 
value  charged,  averring  the  payment  of  forty  dollars, 
and  that  the  services  were  performed  under  a  verbal 
contract  at  prices  named,  less  than  those  charged.  The 
defendant  iiled  his  counterclaim  in  three  counts ;  the 
first  being  for  four  dollars  and  sixty-five  cents  for  vari- 
ous articles  furnished  to  plaintiff ;  the  second  was  for 
damages  by  reason  of  plaintiff's  failure  to  properly 
prosecute  an  appeal  in  the  supreme  court,  and  the  third 
for  damages  for  wrongfully  suing  out  the  attachment. 
Plaintiff's  demurrer  to  the  second  count  was  sustained, 
to  which  defendant  excepted,  and,  refusing  to  plead 
further,  assigns  the  sustaining  of  said  demurrer  as  error. 
Plaintiff  replied  to  the  other  counts  of  the  counterclaim, 
admitting  the  first  count  for  four  dollars  and  sixty-five 
cents,  and  denying  every  other  allegation  of  the  counter- 
claim, and  that  the  services  sued  for  were  rendered 
under  a  special  contract.  The  case  being  tried  to  a 
jury,  a  verdict  was  returned  in  favor  of  the  plaintiff  for 
eighty-seven  dollars  and  eighty-five  cents,  and,  defend- 
ant's motion  for  new  trial  being  overruled,  judgment 
was  entered  upon  the  verdict,  from  which  the  defend- 
ant appeals. 

Remley  &  ErcanhracTc^  for  appellant 

Keeler  &  Ellison^  for  appellee. 

Given,  J.— I.  The  count  demurred  to  alleges  that 
plaintiff  agreed,  as  attorney  for  defendant,  to  appeal 
1  attornkt  ^^^  prepare  for  trial  in  the  supreme  court  a 
n^iijfence:  Certain  injunction  case  entitled  State  of  lowa 
damages.  ^  j^j^jg  (Jef  eudan  t,  to  prepare  an  abstract  of  the 
record  and  evidence,  and  to  do  all  thereunder  necessary 
to  present  said  cause  to  the  supreme  court ;  that  plaintiff, 
knowing  that  defendant  did  not  understand  what  was 
necessary  to  do  in  the  matter,  represented  to  him  that 
he  knew  what  was  necessary  to  do ;  that  plaintiff  pre- 
pared and  served  a  notice      appeal,  and  that  defendant 
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had  procured  bondsmen  on  the  appeal  bond ;  that 
defendant  followed  plaintiff's  direction  in  all  things, 
and  was  ever  ready  to  furnish  such  money,  and  to  do 
anything  that  the  plaintiff  should  deem  necessary ;  that 
plaintiff  did  not  request  him  to  furnish  any  money,  and 
said  that  he  was  prosecuting  said  appeal ;  that  plaintiff 
did  not  request  defendant  to  furnish  any  money  or  do 
anything  therein  ;  that  in  fact  the  plaintiff  negligently 
failed  to  prepare  an  abstract  and  argument  in  said  case, 
and  failed  to  file  a  transcript,  or  any  other  paper,  in  the 
supreme  court,  and  negligently  and  carelessly  permitted 
said  cause  to  be  docketed  in  said  court  by  the  appellee 
therein,  and  that  the  same  was  affirmed  by  said  court  on 
motion  of  the  appellee,  and  all  of  the  costs  occasioned 
by  said  appeal  taxed  to  this  defendant,  amounting  to 
thirty-seven  dollars ;  that,  because  said  appeal  was  not 
presented  by  this  plaintiff  to  said  court,  said  costs  were 
taxed  to  this  defendant;  that  plaintiff  stated  to  this 
defendant  that  he  was  prosecuting  said  appeal,  when  in 
fact  he  had  not  done  anything  therein,  and  did  not  do 
anything  in  said  matter ;  that,  by  reason  of  said  negligence 
and  misrepresentations  of  plaintiff,  this  defendant  was 
compelled  to  pay,  and  paid,  said  judgment  for  costs  ren- 
dered against  him,  wherefore  he  claims  of  plaintiff  said 
sum  of  thirty-seven  dollars  with  interest. 

Tlie  grounds  of  the  demurrer  are,  that  the  sec- 
ond count  of  the  counterclaim  does  not  show  that  the 
defendant  paid  or  furnished  the  necessary  expenses  for 
conducting  the  appeal,  nor  that  the  plaintiff  engaged  to 
carry  the  appeal  further  than  he  did,  nor  that  he  dis- 
obeyed any  instructions  of  the  defendant,  nor  failed  to 
render  all  the  services  for  which  he  was  employed ;  that 
it  does  not  show  that  the  plaintiff  made  any  misrei)re- 
sentations  of  facts,  that  the  defendant  relied  upon  to  his 
prejudice,  nor  that  the  defendant  has  sustained  damages 
as  a  direct  result  of  the  breach  of  contract  alleged.  The 
allegation  is  that  the  plaintiff  agreed,  as  attorney  for 
defendant,  to  appeal  and  prepare  the  case  for  trial,  to  pre- 
pare an  abstract,  and  do  ail  things  necessary  to  present 
isaid  case  to  the  supreme  court.     Such  an  employment 
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includes  all  that  an  attorney  coald  do  in  the  direction 
of  the  appeal ;  it  shows  an  engagement  to  prosecute 
the  appeal,  as  attorney  for  the  appellant,  to  final  decis- 
ion. The  serving  of  a  notice  of  appeal  and  directing 
the  giving  of  bond  was  not  a  fulfillment  of  the  employ- 
ment alleged.  The  defendant  might  have  directed  a  dis- 
missal of  his  appeal  but  no  instructions  or  directions 
were  necessary  from  him  to  a  prosecution  thereof.  It  is 
alleged  that  plaintiff  represented  that  he  knew  what  was 
necessary  to  do  in  prosecuting  the  appeal,  and  that  he 
represented  that  he  was  prosecuting  it  when  in  fact  he 
was  not  doing  so.  The  obvious  meaning  and  sense  of 
the  count  is  that  plaintiff  relied  upon  those  representa- 
tions, and,  hence,  did  not  know  of  or  take  steps  to  pre- 
vent the  affirmance  upon  the  motion  of  the  appellee  in 
that  case.  Those  were  representations  upon  which  the 
defendant  might  rely,  and  upon  which  it  fairly  appears 
that  he  did  rely,  and  the  result  was  that  judgment  for  the 
costs  of  the  appeal,  including  the  twenty-five  dollars 
attorney's  fees,  was  entered  against  and  paid  by  him. 

It  is  contended,  that  as  the  count  fails  to  show  that 
the  defendant  paid  or  furnished  the  necessary  expenses 
of  conducting  the  appeal,  there  was  no  obligation  upon 
the  plaintiff  to  proceed  further  with  it.  It  requires  no 
argument  to  show  that,  under  his  employment,  the  plain- 
tiff was  under  no  obligation  to  pay  any  of  the  expenses 
necessary  to  the  prosecution  of  the  appeal,  nor  to 
l3ecome  personally  liable  therefor.  It  was  the  duty  of 
the  defendant  to  provide  for  all  such  expenses,  and  a 
failure  on  his  part  to  do  so,  after  being  properly  advised 
by  his  attorney,  would  excuse  the  attorney  from  further 
prosecuting  the  appeal.  It  is  alleged  that  the  plaintiff 
knew  that  defendant  did  not  understand  what  was  nec- 
essary to  do  in  the  matter  of  the  appeal,  that  defendant 
followed  plaintiff's  directions  in  all  things,  and  was 
ever  ready  to  furnish  money  and  to  do  anything  that  the 
plaintiff  should  deem  necessary,  and  that  the  plaintiff 
did  not  request  him  to  furnish  any  money.  Attorneys 
are  presumed  to  be  familiar  with  the  law  and  rules  of 
practice,  and  to  know  when,  and  for  what  expenses,  it  is 
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necessary  to  provide  in  the  prosecution  of  an  appeal, 
while  ordinarily  clients  are  uninformed  in  these  matters, 
and  rely  upon  the  advice  and  direction  of  their  attorneys. 
It  is  also  clearly  a  part  of  the  pliaintiflE's  duty  nnder 
the  alleged  employment  to  advise  his  client  when  and 
for  what  expenses  it  was  necessary  for  him  to  provide 
in  the  prosecution  of  the  appeal.  If  after  being  so 
advised  the  client  failed  to  provide  for  such  expenses, 
that  would  excuse  the  attorney  from  proceeding  fur- 
ther, bnt  this  second  count  negatives  any  such  state  of 
facts.  It  shows  that  plaintiflE  neglected  to  inform  his 
client  when  to  furnish  money  to  pay  the  necessary 
expenses  of  the  appeal. 

The  damages  claimed  were  clearly  the  direct  result 
of  the  failure  to  prosecute  the  appeal.  We  fall  to  dis- 
cern any  cause  that  came  between  the  failure  to  prose- 
cute the  appeal,  and  the  judgment  which  defendant  was 
compelled  to  pay.  The  failure  was  not  only  a  direct,  but 
the  only,  cause  for  the  judgment.  True,  the  defendant 
might  have  been  charged  with  all  these  costs  other  than 
the  attorney  fee,  had  the  appeal  been  prosecuted,  but 
that  would  have  been  a  different  judgment,  and  for  a 
different  cause,  and  does  not  change  the  fact  that  this 
judgment  was  the  direct  consequence  of  the  alleged 
failure  of  the  plaintiff  to  prosecute  the  appeal.  The 
count  demurred  to,  fairly  construed,  shows  a  cause  of 
action  against  the  plaintiff,  and  the  objection  taken  by 
the  demurrer,  and  the  arguments  adduced  in  support 
thereof  are  too  technical  to  be  sustained. 

II.  There  was  an  issue  as  to  whether  the  services 
sued  for  by  plaintiff  were  rendered  nnder  special  contract 

or  not.  There  was  testimony  tending  to 
'  jSnoe:opin-  show  that  plaintiff  had  rendered  other  ser- 
vices that  were  not  claimed  to  be  under  the 
contract.  We  think  the  court  should  have  permitted 
the  defendant  to  answer  whether  the  services  sued  for 
were  under  the  contract  or  not.  The  question  called 
for  a  fact  and  not  an  opinion. 

III.  The  defendant  claimed  that  the  attached 
goods  were  damaged  in  the  removal  and  return  to  the 
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8.  Attach-  stoie  where  kept,  and  for  being  deprived  of 
JSMVey^""  them  while  under  the  attachment.  The 
dence.  defendant  should  have  been  permitted  to 

prove  the  value  of  the  stock  of  goods  as  tending  to 
show  the  damage  by  removal  and  detention,  for  the 
removal  and  detention  of  a  stock  of  goods  worth  several 
thousand  dollars  would  be  different  from  the  removal 
aiid  detention  of  a  stock  of  much  less  value.  The 
defendant  should  have  been  permitted  to  prove  that 
any  part  of  the  goods  attached  were  of  a  perishable 
nature  and  the  extent  to  which  they  were  damaged  by 
reasou  thereof,  while  detained  under  the  •  attachment. 
Such  damages  as  well  as  the  damage  resulting  from 
proper  handling  in  removing  and  returning  the  goods 
would  be  directly  caused  by  the  suing  out  of  the 
attachment. 

ly.  There  was  no  error  in  refusing  to  allow  the 
defendant  to  prove  that  his  creditors  had  returned  to 
him  printed  slips  stating  that  he  had  been  attached  and 
that  notices  had  been  sent  to  the  commercial  papers. 
It  is  contended  that  this  evidence  was  admissible 
as  tending  to  show  malice  in  the  suing  out  of  the  attach- 
ment, and  that  defendant  was  attempting  to  trace  the 
sending  out  of  such  notice  to  the  plaintiff.  Without 
being  so  traced  the  testimony  was  clearly  inadmissible 
and  it  was  within  the  discretion  of  the  court  to  require 
the  defendant  first  to  produce  evidence  tending  to  coYi- 
nect  the  plaintiff  with  the  sending  out  of  the  notices 
before  introducing  the  printed  slips  to  the  jury. 

V.  It  is  complained  that  the  court  in  the  fifth 
paragraph  of  the  instructions  ignored  the  plea  that  the 
services  were  rendered  under  special  contract.  Taken 
alone  that  paragraph  is  open  to  this  objection  but, 
taken  in  connection  with  the  following  paragraph,  the 
subject  is  fully  and  fairly  presented  to  the  jury.  We 
see  no  error  in  the  instructions. 

For  reasons  already  stated  the  judgment  of  the  dis* 
trict  court  must  be  reversed.  As  the  other  errors 
assigned  will  not  arise  on  a  retrial  they  need  not  be 
noticed.     Reversed. 
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6.   L.    Smith,   Appellant,  v.   J.  R.   Gorrell  et  al.j 
Appellees,  and  Jasper  County,  Appellant. 


1. 


Adverse  Possession :  decree  :  waiver  of  appeal.  Acts  of  a 
party  pending  litigation  in  recognition  of  rights  subsequently 
determined  bj  a  decree  of  court  therein,  but  preyiouslj  aban- 
doned, will  not  operate  as  a  waiver  of  the  right  of  appeal  from  8uch 
decree. 


2. 


.  The  failure  of  the  public  to  assert  any  right  to  a  strip  of 
land  over  which  a  public  highway  had  been  established  for  nearly 
thirty  years,  and  the  continued  and  adverse  use  and  occupation  of 
the  same  by  the  plaintiff  and  his  grantors,  in  good  faith,  for 
nearly  that  length  of  time,  held,  sufficient  to  vest  a  title  to  such 
land  in  the  plaintiff  by  prescription,  although  the  person  originally 
taking  possession  thereof  had  knowledge  of  a  road  having  been 
established  thereon. 


Appeal  from  Jasper  District  Court— Hon,  D.  Ryan, 

Judge. 

Monday,  October  20,  1890. 

Action  to  enjoin  the  opening  of  an  alleged  public 
highway.  The  county  of  Jasper  was  made  a  party 
defendant  by  order  of  the  court.  On  final  hearing  a 
decree  was  rendered,  from  which  plaintiff  and  the 
ccfunty  of  Jasper  appeal.  The  facts  are  stated  in  the 
opinion. 

Meredith  <6  Ogg,  Alanson  Clark  and  W.  G.  Clem- 
e7iiSy  for  appellants. 

Winsloio  &  VarnuTHj  for  appellees. 

Robinson,  J. — This  action  was  commenced  April 
23,  1888.  The  plaintiff  is  the  owner  of  the  southeast 
quarter  of  the  southeast  quarter  of  section  twenty-four, 
township  eighty,  range  twenty,  in  Jasper  county.  The 
defendant  Groebel  is  supervisor  of  the  road  district  in 
which  the  land  is  situated,  and  threatens  to  enter  upon 
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the  same,  and  open  a  pnblio  road  along  the  south  line 
thereof.  Thie  defendant  Gorrell  is  the  owner  of  prop- 
erty in  the  neighborhood,  and  is  desirions  of  having  the 
road  opened.  Groebel  and  Gorrell  are  the  appellees, 
and  they  contend  that  a  state  road  was  duly  established 
on  the  line  in  question  in  the  year  1858  by  virtue  of 
chapter  91  of  the  Acts  of  the  Sixth  General  Assembly, 
and  chapter  149  of  the  Acts  of  the  Seventh  General 
Assembly.  Reliance  is  also  placed  upon  some  provis- 
ions of  the  Code  of  1851.  The  plaintiflf  deuies  that  the 
road  was  ever  in  fact  established,  and  claims,  further, 
that  his  title  is  now  perfect  to  the  strip  of  land  in  dis- 
pute as  against  the  public  by  reason  of  adverse  posses- 
sion under  claim  of  absolute  ownership  by  himself  and 
his  grantor  for  more  than  ten  years. 

The  district  court  found  in  favor  of  Gorrell,  and,  as 
to  him,  dismissed  the  petition.  It  further  found  that 
plaintiff  was  the  absolute  and  unqualified  owner  of  the 
land  described  excepting  a  strip  thirty  feet  wide  on  the 
south  side  thereof.  It  further  found  that  the  high- 
way in  question  was  established  in  December,  1858, 
along  the  south  side  of  said  forty-acre  tract,  and  that  it 
included  the  strip  described.  The  court  also  found  that 
notice  of  the  establishment  of  said  road  and  of  the  right 
to  claim  damages  by  reason  thereof  had  never  been 
given  to  the  owner  of  the  land,  excepting  as  it  was 
imported  by  the  passage  of  the  acts  specified,  and  the 
filing  of  the  commissioner's  report  with  the  county 
judge,  and  that  the  question  of  damages  had  never  been 
determined.  It  was  also  found  that  the  strip  had  been 
inclosed  with  the  remainder  of  the  fortj^-acre  tract  for 
more  than  fifteen  years  continuously  prior  to  the  com- 
mencement of  this  action,  under  a  claim  adverse  to  the 
public ;  that  the  agent  of  the  owner  who  first  inclosed 
the  tract  had  actual  knowledge  of  the  location  of  the 
road  in  question ;  that  no  work  had  been  done  by  the 
public  on  the  strip  described,  and  no  travel  bad  passed 
over  it  for  more  than  fifteen  years  prior  to  the  com- 
mencement of  this  suit ;  that  Groebel,  as  road  super- 
visor, was  about  to  enter  upon  the  strip  for  the  purpose 
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of  opening  the  road  when  enjoined,  and  that  the  county 
of  Jasper  was  liable  to  plaintiff  for  the  damages  which 
would  result  from  taking  the  strip  of  land  for  public 
use.  After  the  county  was  made  a  party  defendant,  it 
was  ordered  to  proceed  by  its  officers  without  delay  to 
have  determined  the  question  of  damages,  when  claims 
therefor  should  be  made,  and  the  cause  was  continued 
for  further  order  upon  the  matter  of  the  assessment  of 
damages. 

I.  Appellees  have  filed  a  motion  to  dismiss  the 
appeal,  and  to  strike  evidence  from  the  abstract.  It  is 
1  ADVER8B  pos-  claimed  that   plaintiff    is  not  entitled  to 

OTTO^^  waiver  f'^'^ther  prosecute  his  appeal  for  the  reason 
of  appeal.  that  he  has  recognized  the  decree  from 
which  he  appeals  by  tiling  a  claim  for  damages,  and 
joining  in  an  application  for  the  vacation  of  the  road. 
It  appears  that  plaintiff  did  file  a  conditional  claim  for 
damages,  addressed  ^  the  board  of  supervisors  of  Jas- 
per county,  but  that  it  was  filed  before  the  final  decree 
was  rendered  by  the  district  court,  and  had  been  aban- 
doned when  that  decree  was  rendered.  It  also  appears 
that  he  never  joined  in  the  application  for  the  vacation 
of  the  road. 

The  motion  to  dismiss  is  in  part  based  upon  the 
alleged  ground  that  the  evidence  offered,  and  the  evi- 
dence introduced,  on  the  trial  in  the  district  court  was 
not* so  preserved  and  certified  that  the  cause  can  be 
tried  here  de  novo.  It  is  not  necessary  to  specify  the 
questions  presented  by  the  motion,  since  all  of  them  fall 
within  the  decisions  of  this  court  heretofore  announced 
in  the  form  of  opinions.  It  is  sufficient  to  say  that  it  is 
made  to  appear  by  numerous  papers  filed  that  the  evi- 
dence in  question  was  duly  preserved,  and  made  a  part 
of  the  record  in  the  manner  and  within  the  time  required 
by  law.  The  motion  to  dismiss  and  to  strike  is  over- 
ruled. 

II.  In  the  view  we  take  of  the  case  it  is  not  neces- 
sary   to  decide    the    numerous    questions    which  are 

discussed  by  counsel,  and  which  relate  to, 

and  grow  out  of,  the  alleged  establishment 
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of  the  road  in  question.  It  very  clearly  appears  that 
so  far  as  it  was  upon  or  adjacent  to  the  land  of  plaintiff 
hereinbefore  described,  it  was  never  opened,  worked 
nor  traveled.  The  land  on  that  portion  of  the  line  was 
broken,  covered  with  brush  and  timber,  and  was  not 
practicable  for  teams  without  some  clearing  and  grad- 
ing, and  perhaps  bridging.  There  was  but  little  travel 
in  that  vicinity  and  what  there  was  passed  along  by 
paths  and  wood  roads  without  regard  to  lines  or  points 
of  compass.  The  land  was  first  fenced  in  the  year  1866,  by 
one  Kilgore  for  his  mother.  At  that  time  he  had  heard 
neighborhood  talk  to  the  effect  that  the  road  had  been 
located,  but  as  the  road  was  not  open  on  either  side  of 
the  land  he  paid  no  attention  to  it.  His  mother  con- 
veyed the  land  to  one  Thrift  in  the  year  1873.  In  June, 
1877,  one  Thompson  acquired  title  to  the  land  by  virtue 
of  a  warranty  deed,  and  plaintiff  claims  through  him 
by  a  succession  of  warranty  deeds.  It  is  shown  that 
Thompson  and  all  the  grantees  in  the  chain  of  title  from 
him  took,  held  and  used  the  land,'  without  any  actual 
knowledge  of  the  existence  of  the  alleged  road,  and 
that  their  possession  was  actual,  continuous,  open, 
notorious  and  adverse  to  all  other  claimants.  Plaintiff 
first  acquired  knowledge  of  what  was  claimed  in  regard 
to  the  road  a  few  weeks  before  this  action  was  com- 
menced. In  our  opinion  the  failure  of  the  public  to 
assert  any  right  to  the  strip  in  question  for  nearly 
thirty  years,  and  the  long  continued  and  adverse  use 
and  occupation  by  plaintiff  and  his  grantors,  in  good 
faith,  should  estop  the  public  from  now  asserting  a 
right  to  the  land.  The  evidence  shows  that  the  case  is 
within  the  rule  announced  in  Orr  v.  0^  Briefly  77  Iowa, 
263,  and  Davies  v.  Huebner^  45  Iowa,  574. 

We  conclude  that  plaintiff  is  entitled  to  the  relief 
demanded.  It  follows  that  the  county  of  Jasper  is  not 
liable  for  damages.  The  judgment  of  the  district  court, 
as  to  the  appeal  of  both  plaintiff  and  the  county  of 
Jasper,  is  reversed. 


222      Deering  v.  Grundy  Co.  Nat.  Bank.     [81  Iowa 


81    222 

112   75|         Wk.  Deering  &  Co.,  Appellant,  v.  Grundy  County 

National  Bank,  Appellee. 

Principal  and  A.gent:  ratification.  An  agent  engaged  in  the 
Bale  of  agricultural  implements  was  required,  under  contract 
with  his  principal,  to  make  all  notes  taken  in  the  course  of  the 
business  of  the  agency  payable  to  the  order  of  the  principal ; 
and  on  blanks  furnished  by  them.  A  number  of  notes  so  made 
were  indorsed  by  the  agent  in  the  name  of  the  principal  and 
sold  to  the  defendant  for  less  than  their  face,  and  a  considerable 
portion  of  the  money  received  thereon  was  sent  by  the  agent  to 
the  principal,  who,  without  knowledge  of  the  facts,  credited  the 
amount  on  an  account  against  the  agent  for  goods  sold.  At 
the  time  of  the  purchase  of  the  notes  the  defendant  knew  that  the 
agent  was  exceeding  his  authority,  and  that  a  portion  of  the 
money  paid  thereon  was  to  be  sent  to  the  principal.  With  knowl- 
edge of  the  above  facts,  with  the  exception  of  the  form  of  the 
indorsement,  the  principal  commenced  an  action  of  replevin  to 
recover  possession  of  the  notes.  Held,  that  the  principal  was  not 
entitled  to  the  notes  without  surrendering  the  money  received 
thereon,  and  that  by  electing  to  retain  the  fruits  of  the  sale  the 
principal  ratified  the  unauthorized  act  of  the  agent,  and  was 
bound  by  the  terms  of  the  agent 's  agreement.  HeZd,  further,  that 
in  such  action  the  principal  could  not  be  heard  to  say  that  his  rati- 
fication of  said  sale  was  made  *n  io'noranoe  of  material  facts  which 
inquiry  would  have  revealed. 

Appeal  from  Qrundy  District  Court — Hon.   C.    F. 

Couch,  Judge. 

Tuesday,  October  21,  1890. 

Action  brought  by  plaintiffs  to  recover  the  pos- 
session of  certain  promissory  notes.  Upon  filing  its 
answer,  defendant  asked  to  have  the  cause  transferred 
to  the  equity  docket,  and  that  was  done,  and  the 
cause  was  thereafter  treated  as  in  equity.  After  a 
hearing  upon  the  merits,  judgment  was  rendered  in 
favor  of  defendant.     The  plaintiffs  appeal.  ^ 

/.  /.  Tolerton^  for  appellant. 

Rea  &  Hay8j  and  Boies^  Husted  <fe  Boies^  for 
appellee. 
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KoBiNSON,  J. — Mrs.  P.  B.  Dodd  succeeded  her 
deceased  husband  as  agent  for  plaintiffs  at  Grundy 
Center,  and  acted  as  such  agent  drfring  the  year  1887. 
The  business  was  carried  on  with  the  aid  of  a  brother- 
in-law  named  E.  H.  Dodd,  and  included  the  sale  of  bind- 
ers, mowers,  attachments  and  appurtenances  of  various 
kinds,  including  extras  and  repairs,  and  binding  twine. 
The  contract  of  agency  i-equired  Mrs.  Dodd  to  make 
all  notes  taken  payable  to  the  order  of  plaintiffs,  on 
blanks  to  be  furnished  by  them.  The  notes  in  Suit 
amounting  to  three  hundred  and  twenty-four  dollars, 
exclusive  of  interest,  were  so  taken  for  property  of 
plaintiffs  sold  under  the  contract  of  agency.  In  Sep- 
tember, 1887,  they  were  sold  to  defendant  by  Mrs. 
Dodd,  E.  H.  Dodd  acting  for  her  in  the  transaction, 
and  indorsed  by  him  in  the  name  of  the  plaintiffs.  The 
form  of  the  indorsement  was  as  follows  :  "Pay  to  the 
order  of  the  Grundy  County  National  Bank,  demand 
and  notice  waived."  The  amount  received  for  the  notes 
was  three  hundred  and  eighteen  dollars  and  ninety-two 
cents,  of  which  three  hundred  dollars  were  at  once  sent 
to  plaintiffs  by  drafts,  with  instructions  to  apply  it  on 
the  account  of  Mrs.  Dodd.  Plaintiffs  had  no  knowledge 
of  the  source  from  which  the  money  was  obtained,  and 
gave  Mrs.  Dodd  credit  for  it  on  the  twine  and  repairs 
account,  and  on  a  balance  due  for  the  previous  year. 
They  received  from  her  a  further  sum  of  one  hundred 
and  fifty  dollars,  in  October  of  the  same  year. 

Before  this  action  was  commenced,  plaintiffs  were 
informed  of  the  purchase  of  the  notes  by  defendant, 
and  that  the  proceeds  thereof  had  been  paid  to  them.  A 
writ  of  replevin  was  issued  upon  the  filing  of  the  peti- 
tion, and  a  bond  and  some  of  the  notes  in  suit  were 
taken  thereunder  and  delivered  to  plaintiffs.  The  dis- 
trict court  rendered  judgment  in  favor  of  defendant  for 
the  amount  of  the  notes  so  taken.  Appellants  waive  all 
objection  to  the  action  of  the  district  court  in  transfer- 
ring the  cause  to  the  equity  docket,  and  it  will,  there- 
fore, be  tried  as  in  equity,  triable  here  de  novo. 


\    • 
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Mrs.  Dodd  claimed  some  right  to  sell  the  notes  in 
suit,  and  remit  the  proceeds  thereof,  less  a  discount,  to 
plaintiffs,  by  virtue  of  a  custom  or  method  of  doing  bus- 
iness which  has  been  practised  by  her  husband.  But 
it  is  shown  that  plaintiffs  had  no  knowledge  of  such  a 
custom,  and  never  authorized  it,  and  it  must  be  con- 
ceded that  the  sale  of  the  notes  was, wholly  without 
authority,  and  that  defendant  had  constructive  notice 
of  that  fact  from  the  form  in  which  the  notes  were 
drawn. 

The  appellants  argue  with  much  earnestness  that 
the  facts  of  this  case  distinguish  it  from  Eadie  v. 
Ashbaugh^  44  Iowa,  519,  and  similar  cases,  for  the 
reason  that  the  sale  of  the;  notes  was  made,  and  the 
money  remitted  by  its  special  agent,  and  the  transaction 
was  had  with  ^  person  who  was  charged  with  knowl- 
edge of  the  limited  powers  of  the  agent,  and  of  the  fact 
that  he  was  exceeding  his  authority.  These  facts 
would  have  an  important,  if  not  controlling,  influence 
in  the  determination  of  the  case  undei:  some  circum- 
stances. But,  in  this  case,  there  is  no  ground  for  ques- 
tioning the  good  faith  of  the  defendant  and  Mrs.  Dodd. 
It  was  known  to  the  bank  when  it  paid  for  the  notes  that 
the  money,  or  nearly  all  of  it,  was  to  be  sent  to  plaintiffs, 
and  it  had  reason  to  believe  that  all  of  it  to  which  plain- 
tiffs were  entitled  would  be  so  sent.  Mrs.  Dodd  believed, 
from  the  practice  of  her  husband,  already  mentioned, 
plat  the  sale  was  proper,  and,  in  part,  for  the  benefit  of 
plaintiffs.  Three  hundred  dollars  of  the  money  received 
was  used  in  buying  the  drafts  which  were  sent  to  plain- 
tiffs, and  the  remainder  was  paid  their  agent  the  next 
montii,  although  it  may  be  that  the  identical  money 
received  was  not  so  paid.  It  is  true  that  plaintiffs 
received  the  money  without  knowledge  of  these  facts, 
and  that  they  applied  it  on  other  accounts  than  for  the 
machines  for  which  the  notes  were  given,  as  they  had 
an  apparent  right  to  do ;  but  it  does  not  appear  that 
they  suffered  prejudice  in  consequence.  They  were 
informed  of  the  sale  before  this  action  was  commenced. 
Had  they  then  tendered  a  return  of  the  money  received, 
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and  demanded  the  notes,  a  different  question  would 
have  been  presented.  They  did  not  do  that,  but 
claimed  a  right  to  retain  the  money  while  demanding  a 
return  of  the  notes.  They  are  not  entitled  to  both. 
While  the  sale  was  wholly  unauthorized,  yet,  by  elect- 
ing to  retain  its  fruits  after  receiving  knowledge  of  the 
fact  that  they  had  them,  they  ratified  the  unauthor- 
ized act  of  their  agent,  and  must  be  bound  by  the  terms 
of  her  agreement.  Eadiev.  Ashbaugh^  supra;  Farrar 
u.  Peter son^  52  Iowa,  420 ;  Beidman  2).  Ooodell^  66  Iowa, 
592 ;  Elwell  v.  diamberUn^  31  N.  Y.  611 ;  Garner  v. 
Mangam^  93  N.  Y.  642.  It  was  said  in  Davenport^  etc.^ 
Assort  V.  North  American  Fire  Ins,  Co,^  16  Iowa,  74, 
in  effect,  that  whatever  an  agent  with  special  or  limited 
powers  does,  "beyond  his  authority,  is  void  unless  rati- 
fied, and  that  without  affecting  the  validity  of  what 
was  done  within  the  scope  of  his  powers."  The  case  of 
Roberts  v.  Rumley^  58  Iowa,  301,  is  to  the  same  effect. 
It  seems  to  be  the  thought  of  appellants  that,  because 
Mrs.  Dodd  had  special  power  to  sell  machines,  and  remit 
money  therefor,  the- plaintiffs  might  ratify  her  act  in 
sending  the  money,  without  ratifying  it  in  selling  and 
indorsing  the  notes.  Bat  the  two  acts  cannot  be  thus 
separated.  One  depends  upon,  and  is  the  result  of,  the 
other.  Together  they  constitute  only  one  transaction, 
and  it  must  be  ratified  or  disapproved  as  a  whole. 

It  is  said  that,  although  it  is  true  plaintiffs  knew  of 
the  sale  before  the  action  was  commenced,  yet  there 
were  some  facts  connected  with  it  that  were  i^ot  fully 
disclosed,  as,  for  example,  the  form  of  the  indorsements 
and  the  liability  they  .created.  But  plaintiffs  were 
advised  of  the  sale,  and  had  the  opportunity  to  inform 
themselves  in  regard  to  all  its  conditions.  They  neg- 
lected to  do  so  at  their  peril,  and  cannot  now  take 
advantage  of  their  want  of  information.  We  conclude 
that  the  judgment  of  the  district  court  was  correct. 
Affirmed. 

Vol.  81—15 
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Davenport   Woolen  Mills  Company,  Appellee,  v. 
H.   &  A.  Neinstedt  et  al.^  Appellants. 

1.  Copartnership :  liability  of  third  pebsons  :  estoppel.  A  trav- 
eling salesman,  engaged  in  selling  goods  by  sample  upon  the 
premises  of  defendants,  inquired  of  one  of  the  partners  as  to  whom 
a  gentleman  present,  and  recommending  the  purchase  of  certain 
goods,  was,  and  was  informed  that  he  was  the  father  of  the  partner, 
and  was  a  member  of  the  firm.  The  father  was  within  hearing 
distance  during  such  conversation,  and  inade  no  denial  of  the  truth 
of  the  above  statement.  The  firm-name  did  not  indicate  that  the 
father  was  a  partner,  but  the  plaintiffs  extended  credit  to  defend- 
ants upon  the  faith  of  the  son's  representation,  and  reports  of  the 
father's  financial  responsibility.  Held^  that  the  evidence  was 
sufficient  to  support  judgment  making  the  father  liable  to  plain- 
tiffs as  a  member  of  the  firm,  notwithstanding  his  specific  denial 
that  he  held  such  relation,  or  that  he  heard  the  above  conversation 
with  his  son. 

2.  — —  :  BVIDBNCB.  Letters  written'by  the  father  subsequent  to  the 
extension  of  credit  by  the  plaintiffs,  and  indicating  a  partnership 
relation  in  fact,  held,  admissible  in  support  of  that  issue. 

Appeal  from  Floyd  District    OoutL—'BlOix.    G.  W. 

RuDDiOK,  Judge 

Tuesday,  October  21,  1890. 

H.  &  A.  Neinstedt  were  the  eons  of » Charles  Nein- 
stedt, Sr.,  and,  from  1882  to  1884,  were  a  firm  doing 
business  as  merchants  at  Rudd,  Iowa,  under  the  firm- 
name  of  H.  &  A.  Neinstedt.  In  1884,  H.  Neinstedt 
died,  and  A.  Neinstedt  pontinued  the  business  in  the 
firm-name.  August  16,  1888,  the  plaintiff  firm,  through 
its  agent,  S.  A.  Jennings,  sold  H.  &  A.  Neinstedt  a 
bill  of  goods  amounting  to  two  hundred  and  twenty- 
four  dollars  and  nineteen  cents,  and  this  action  is  to 
recover  therefor.  Charles  Neinstedt  is  made  a  party 
defendant,  and  his  liability  sought  to  be  established  on 
one  of  two  grounds:    Mrst^   that  he  was  actually  a 
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member  of  the  firm;  or,  second^  that  he  permitted  him- 
self to  be  so  held  out  as  a  member  of  the  firm  ;  that 
plaintiff  believed  him  to  be  such,  and,  with  such  belief, 
sold  to  the  firm  the  bill  of  goods  in  question.  The  answer 
is  a  denial.  The  cause  was  tried  to  the  court  without 
a  jury,  and  it  gave  judgment  for  the  plaintiff,  from 
which  Charles  Neinstedt  appealed. 

P.  W.  Bu/rr^  for  appellant. 

R,  O.  Remiger,  for  appellee. 

Granger,  J. — The  main  point  of  the  controversy 
is  as  to  the  sufficiency  of  the  evidence  to  sustain  the 

finding  of  the  district  court.    It  is  a  law 

8Hip:  liability  action,  and,  if  the  evidence  is  such  as  to  be 

sons:  estop-     a  basis  for  the  finding  of  the  court  on  either 

ground  upon  which  recovery  is  sought,  we 

cannot    disturb    the  judgment  because  of  a  want  of 

evidence. 

S.  A.  Jennings  was  the  plaintiff's  salesman,  and 
was  a  stranger  to  the  defendant  and  members  of  the 
firm.  The  name  of  the  firm  indicated  two  members. 
On  the  day  of  the  sale  in  question,  Charles  Neinstedt, 
Sr.,  resided  in  a  part  of  the  building  in  which  the  store 
was,  and  was  in  the  store  when  Jennings  was  there,  and 
Jennings,  as  a  witness  for  plaintiff,  states  as  follows : 
*'I  am  acquainted  with  Charles  Neinstedt;  met  him 
last  season.  I  called  on  the  firm  of  H.  &  A.  Neinstedt 
in  June  of  last  year,  at  their  store  in  Rudd.  The 
younger  Neinstedt  was  in,  and  I  opened  my  goods,  showed 
them  to  him,  and  made  him  some  prices.  He  concluded 
to  purchase,  and  did  so.  While  the  goods  were  on  the 
counter,  Charles  Neinstedt — I  don't  know  the  names  of 
these  parties  only  as  I  have  learned  since  the  above 
transaction;  they  gave  me  the  name  of  H.  &  A.  Nein- 
stedt—came  in  and  asked  the  younger  Neinstedt  if  he 
had  bought.  He  said  he  had,  and  showed  him  what 
he  had  bought.  He  asked  him  why  he  didn't  buy 
more,  showed  some  goods  he  thought  they  could  use, 
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and  insisted  upon  his  buying  some  more,  which  he  did. 
While  he  was  looking  at  them,  I  said  to  the  younger 
Neinstedt,  'Who  is  this?'  He  said,  'It  is  my  father.' 
I  said,  '  Is  he  a  member  of  the  firm  ? '  He  said,  *  He  is.' 
The  old  gentleman  was  within  hearing  distance  when 
this  was  said.  We  were  close  together,  somewhere  like 
three  and  a  half  feet.  After  that  they  added  to  the 
order.  Mr.  Charles  Neinstedt  selected  the  articles  that 
were  added.  I  inquired  into  the  credit  of  all  three  of 
the  parties,  and  reported  to  the  plaintiff  who  composed 
the  firm  of  H.  &  A.  Neinstedt.  I  reported  that  the  old 
gentleman  was  represented  to  me  as  being  well  fixed, 
had  quite  a  quantity  of  land,  a  good  farm." 

If  Jennings'  statements  are  true,  and  Charles  Nein- 
stedt, Sr.,  heard  the  statement  that  he  was  a  member  of 
the  firm,  and  plaint 'S  sold  the  goods  with  that  belief, 
the  liability  of  Neinstedt  would  be  unquestioned.  A. 
Neinstedt  left  in  December,  1888,  and  the  business  of 
the  firm  was  closed  by  attachment  at  the  instance  of 
appellant.  The  appellant  in  his  testimony  makes  spe- 
cific denials  of  his  being  a  partner  in  the  firm,  or  having 
any  interest  therein.  He  concedes  that  he  had  loaned 
money  to  the  firm,  and  paid  for  it  some  debts,  for  which 
he  is  its  creditor.  He  ^enies  that  he  ever  purchased 
goods  for  the  firm  or  sold  goods  for  it.  He  makes  spe- 
cific denials  of  the  statements  by  Jennings,  as  to  his 
interference  when  the  goods  were  purchased  other  than 
being  present,  and  denies  hearing  his  son  say  that  he 
was  a  member  of  the  firm.  There  is  considerable  other 
evidence  in  detail,  but  nothing  to  obviate  the  plain  and 
pointed  conflict  as  to  the  conduct  of  appellant.  Appel- 
lant argues  this  branch  of  the  case  upon  the  probabil- 
ities arising  from  the  respective  statements  of  the 
parties.  That  was  a  question  for  the  district  court,  and 
to  be  decided  by  the  weight  of  evidence.  We  agree 
with  appellant  that,  if  he  did  not  hear  the  statement  of 
his  son  that  he  was  a  partner,  it  could  not  bind  him  ; 
but  we  do  not  think  that  his  statement,  that  he  did  not 
hear  it,  is  conclusive  on  that  point.  There  are  the  state- 
ments of  Jennings  of  how  close  the  three  were  together, 
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and  what  they  were  doing,  and  how  the  words  were 
spoken,  and  the  finding  of  the  district  court  on  that 
question  concludes  us.  ^    , 

We  have  treated  the  case  on  this  branch  independ- 
ently of  other  facts  as  to  which  some  authorities  are  cited. 
If  appellant  knew  that  he  was  represented  to  Jennings^ 
as  a  member  of  the  firm,  and,  with  such  knowledge,  he 
participated  in  the  purchase  of  the  goods,  and  plaintiff 
sold  upon  such  belief,  appellant  is  now  estopped  to  deny 
that  he  was  a  memberj  The  evidence  will  sustain  such 
a  finding. 

II.  The  following  letters  were  put  inr  evidence 
by  the  plaintiff,  against  the  objections  of  the  appellant 

g  .^^.        that  they  were  incompetent  and  immaterial, 

dence.  j^^^  j^jja^  [^  jg  hq^  showu  that  plaintiff  had 

knowledge  of,  or  acted  upon,  them  : 

''RuDD,  Iowa,  Decembers,  1888. 
^^ Messrs.  James  Foster  &  Co. 

''Gentlemen  :— I  have  just  taken  hold  and  am 
trying  to  straighten  out  the  affairs  of  H.  &  A.  Neinstedt. 
I  am  sorry  to  say  that,  owing  to  my  son's  slack  habit, 
his  collections  have  not  been  properly  attended  to,  and 
this  is  the  sole  cause  of  his  not  being  able  to  meet  his 
bills  promptly.  I  have  stopped  all  credit  business, 
shall  force  collections  to  the  best  of  my  ability,  and  will 
remit  as  fast  as  anything  is  collected.  You  will,  there- 
fore, oblige  me  to  withhold  your  draft,  as  I  could  not 
meet  it  on  presentation,  but  you  will  not  have  to  wait 
very  long.     Yours  truly, 

*'Cha8.  Neinstedt,  Se." 

Exhibit  C.     Offered  by  plamtiff. 

**  RuDD,  Iowa,  December  3, 1888. 
^^  Messrs.  Charles  City  W.  P.  Co. 

"Gentlemen: — Inclosed  please  find  draft  for  sev- 
enty-five dollars.  Please  ship  us  to-day  twenty-five 
sacks  family  flour  and  five  sacks  of  fancy  patent.  Pay 
for  above  out  of  this  draft  and  credit  balance  to  account 
of  H.  &  A.  Neinstedt.  H.  &  A.  N.'s  account  will  be 
straightened  out  in  a  short  time.     We  have  stopped 
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crediting,  and  are  now  collecting  for  all  there  is  in  it, 
and  if  reasonably  successful  we  shall  soon  be  in  shape  to 
pay  your  account.  If  not  at  one  time,  we  will  reduce  it 
as  fast  as  we  get  in  funds  to  divide  up  between  our  cred- 
itors. Please  ship  the  above  at  once,  and  oblige,  Yours 
truly,  H.  &  A.  Neinstedt. 

"Per.  Chas.  Nbinstedt,  Sr." 

It  will  be  seen  that  the  letters  bear  date  after  the 
purchase  of  the  goods,  and  consequently  plaintiff  could 
not  have  relied  upon  them  in  making  the  sale,  and  we 
think  them  immaterial  upon  the  question  of  appellant's 
being  estopped  because  of  his  conduct ;  but  it  is  to  be 
kept  in  mind  that  the  case  presented  another  issue,  that 
of  appellant  being  an  actual  partner,  and  upon  that  issue 
the  language  of  the  letters  shows  that  these  were  mate- 
rial. If,  as  appellant  urges  in  reply,  there  was  an  utter 
failure  to  establish  an  actual  partnership  with  him,  still 
the  admission  of  the  evidence  tending  to  establish  it 
would  not  be  error.  The  court  would  consider  the  evi- 
dence, and  find  the  facts  accordingly. 

No  other  questions  demand  consideration,  and  the 
judgment  is  affirmed. 
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W.  F.  Johnston,  Appellee,  v.  John  A.  McPherran, 
Appellee,  and  A.  S.  McPherran  et  al.y 

Appellants. 

1.  Appeal:  record:  documentary  evidence.  Where  the  tran- 
script of  the  reporter's  notes  shows  that  certain  documents  were 
offered  in  evidence,  identified  by  exhibit  marks,  and,  with  two 
depositions  of  a  witness  named,  were  read  upon  the  trial ;  and 
attached  to  such  transcript  are  documents  bearing  exhibit  marks 
identical  with  those  called  for  in  the  traascript,  and  two  deposi- 
tions of  the  said  witness,  entitled  as  in  the  same  cause,  and  filed 
in  the  office  of  the  clerk  of  district  court ;  *and  the  transcript  con- 
tains a  copy  of  the  judge's  certificate  to  the  original  report  of  the 
evidence  in  short-Land,  certifying  that  the  same,  together  with 
the  documentary  evidence  therein  referred  to,  contains  all  the 
evidence  offered ;  and  the  documents  and  depositions  set  out  in 
the  abstract  are  identical  with  those  attached  to  said  transcript, 
the  identification  of  such  documents  and  depositions  will  be 
deemed  sufficient. 
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2.  Fraudulent  Conveyance  of  Beal  Estate :  MOBTGAas :  homb- 
8TEAD.  Where  one  makes  a  conveyance  of  real  estate  without 
consideration,  and  presumably  in  fraud  of  creditors,  and  under 
agreement  for  a  reconveyance  thereof  when  requested,  he  retains 
no  such  interest  therein,  as,  upon  his  subsequent  marriage,  and 
occupancy  of  the  premises  with  his  family,  will  enable  the  wife 
to  acquire  a  homestead  interest  in  said  property  as  against  said 
grantor's  individual  conveyance  thereof  in  pursuance  of  a  power 
of  attorney  from  the  grantee  under  said  fraudulent  conveyance. 

Appeal  from  Tama  Circuit  Court. — Hon.  0.  Hedges, 

Judge. 

Tuesday,  October  21,  1890. 

Plaintiff  brought  actions  to  foreclose  two  mort- 
gages executed  by  John  A.  McPherran,  by  his  attorney 
in  fact,  A.  S.  McPherran,  to  secure  certain  promissory 
notes  of  John  A.  McPherran.  The  first  mortgage  is  to 
the  iEtna  Life  Insurance  Company,  dated  June  4,  1872, 
on  the  northeast  quarter  of  section  thirty-six,  township 
eighty-five,  range  fifteen,  and  northwest  quarter  of  sec- 
tion thirty-one,  township  eighty-five,  range  fourteen, 
Tama  county,  which  note  and  mortgage  were  assigned 
to  appellee.  The  other  mortgage  is  to  appellee,  dated 
December  13,  1876,  and  is  upon  said  northwest  quarter 
of  section  thirty-one.  John  A.  McPherran  was  served 
by  publication,  and,  failing  to  appear,  defaults  were 
entered,  and  judgments  rendered  against  the  land. 
Appellants,  A.  S.  McPherran  and  Mary  J.  McPherran, 
having  been  made  defendants,  as  claiming  some  interest, 
appeared  and  answered  claiming  a  homestead  in  said 
northwest  quarter  of  section  thirty-one,  and  contesting 
the  amount  due  upon  the  mortgage  notes.  The  cases 
were  consolidated,  and,  after  trial  had,  decree  was 
entered  against  appellants,  from  which  they  appeal. 
The  further  facts  necessary  to  be  considered  appear  in 
the  opinion. 

Caldwell  &  Dr alios  and  Stivers  &  Strong,  for  appel- 
lants. 

~   C  B.  BradsJiaw  and  E.  C.  Ebersole^  for  appellee. 
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Given,  J. — I.     The  appellee  moves  to  strike  parts 
of  appellants'  abstract,  whereia  certain  documents  and 

1.  appsal :  rec-  depositions  are  set  out  as  having  been 
menUry  St'i-  oflfered  in  evidence,  on  the  grounds  that  the 
denco.  same  are  not  sufficiently  identified.     The 

transcript  of  the  reporter's  notes  shows  that  documents 
were  offered  and  identified  by  exhibit  marks,  and  that 
two  depositions  of  John  A.  McPherran  were  read 
in  evidence.  Attached  to  this  transcript  are  docu- 
ments bearing  exhibit  marks  identical  with  those 
called  for  in  the  transcript,  and  two  depositions  of  John 
A.  McPherran  entitled  as  in  these  cases,  and  filed  in  the 
office  of  the  clerk.  The  transcript  also  contains  a  copy 
of  the  judge's  certificate  to  the  original  report,  in  short- 
band,  certifying  "that  the  same,  together  with  the  doc- 
umentary evidence  therein  referred  to,  contains  all  the 
evidence  offered."  Such  identification  was  held  suflB- 
cientin  Way  v.  Council^  IQloy^^.^  741.  The  documents 
and  depositions  set  out  are  identical  with  those  in  the 
transcript,  and  there  is  no  reason  to  doubt  that  they  are 
the  same  that  were  offered  in  evidence.  Appellee's 
motion  to  strike  is  overruled. 

II.    The  facts  relating  to  the  question  of  homestead 
are  these :     September  10,  1870,  A.  S.  McPherran,  then 

2.  fbauduleict  unmarried,  was  the  owner  of  the  lands  in 
^?^e^tete:  questiou.  At  that  time,  and  in  consequence 
h^m^ltead.     of  some  trouble,  the  nature  of  which  does 

not  appear,  he  deeded  the  lands  to  his  brother,  John  A., 
without  consideration,  and  with  the  understanding  that 
John  A,  would  reconvey  whenever  requested.  At  the 
same  time  John  A.  McPherran  executed  a  power  of 
attorney  to  A.  S.  McPherran,  authorizing  him  to  sell, 
lease,  mortgage,  and  otherwise  fully  control  the  land. 
The  deed  was  recorded  September  29,  1870,  and  the 
power  of  attorney  in  May,  1872.  In  March,  1871,  appel- 
lants intermarried,  and  soon  thereafter  commenced 
improving  the  quarter  in  section  thirty -one  by  erecting 
a  dwelling  on  the  northwest  forty  thereof,  into  which 
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they  moved.  In  June,  1872,  A.  S.  McPherran,  by  vir- 
tue of  his  power  of  attorney  from  J.  A.  McPherran,  exe- 
cuted the  notes  and  mortgage  to  the  JEtna  Insurance 
Company,  and  on  December  13,  1876,  by  virtue  of  the 
same  authority,  executed  the  mortgage  to  appellee. 
Some  time  in  1874  or  1875,  John  A.  McPherran  executed 
a  quitclaim  deed  to  A.  S.  McPherran  for  said  northwest 
quarter  of  section  31,  which  deed  was  never  placed  of 
record,  nor  disclosed  to  the  public,  nor  to  the  appellee. 
On  December  15,  1876,  appellants  joined  in  a  deed  for 
the  two  quarter  sections  to  John  A.  McPherran  to  cor- 
rect the  former  deed  from  A.  S.  McPherran  to  John  A. 
McPherran.     This  deed  was  also  duly  recorded. 

Appellants'  contention  is  that,  at  the  time  of  their 
marriage,  A.  S.  MePherran  had  an  interest  in  these 
lands ;  that  by  the  marriage  the  rights  of  his  wife 
in  that  interest  became  vested,  and  that  she  did  not 
join  in  any  conveyance  thereof  at  or  before  the  execu- 
tion of  these  mortgages.  The  appellants  rely  upon 
Cotton  t?.  Wood^  26  Iowa,  46;  Chase  v.  Abbott,  20 
Iowa,  158,  and  Sthison  v.  Richardson^  44  Iowa, 
375.  The  facts  in  this  case  being  entirely  diflfer- 
ent,  those  cited  are  not  in  point.  In  those  cases 
there  was  an  interest  to  vest  in  the  wife,  but  in 
this  we  think  the  husband  had  no  interest  in  the  lands 
in  question  at  the  time  of  their  marriage  that  the  law 
would  enforce.  He  had  conveyed  the  lands  before  mar- 
riage by  deed  absolute  on  its  face,  but  without  consider- 
ation, and  because  of  some  trouble  that  had  come  upon 
him.  We  cannot  conceive  of  any  trouble  that  would 
cause  such  a  conveyance,  but  a  fear  of  creditors,  and  if 
the  conveyance  was  made  to  defraud  creditors,  as  we 
conclude  it  was,  then,  as  to  John  A.,  the  appellant,  A.  S., 
was  without  remedy,  as  the  law  would  not  permit  him 
to  benefit  by  his  own  wrong,  by  compelling  a  reconvey- 
ance. It  follows,  therefore,  that  at  the  time  of  their 
marriage  A.  S.  McPherran  had  no  interest  in  these  lands 
which  the  law  would  enforce,  and,  therefore,  no  interest 
to  become  v^ested  in  his  vvii^e. 
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Another  reason  why  appellants'  claim  to  homestead 
should  not  be  sustained  is  that,  on  December  15,  1876, 
they  joined  in  a  deed  to  John  A.  McPherran,  to  cor- 
rect and  perfect  the  deed  theretofore  executed  to  him 
by  A.  S.  McPherran.  True,  this  correction  deed  was  not 
executed  until  two  days  after  the  last  mortgage,  but  it 
was  executed  solely  to  correct  the  former  deed,  and  by 
signing  it  Mrs.  McPherran  signed  the  same  joint  instru- 
ment with  her  husband,  by  which  she  concurred  in  the 
former  conveyance. 

It  is  contended  that,  if  appellants  ever  had  a  home- 
stead in  this  land,  they  had  abandoned  it.  Being  clearly 
of  the  opinion  that  appellants  have  no  homestead  rights 
in  the  land,  for  the  reasons  already  stated,  we  need  not 
determine  whether  the  facts  proven  would  constitute  an 
abandonment  or  not. 

III.  The  notes  and  mortgage  executed  to  appellee 
were  given  to  secure  a  loan  negotiated  by  Ebersole  & 
"Willett,  as  attorneys  for  John  A.  and  A.  S.  McPherran. 
The  mortgage  being  junior  to  that  to  the  iEtna  Insur- 
ance Company,  and  said  attorneys  having  notes  in  their 
hands  belonging  to  A.  S.  McPherran,  it  was  agreed  that 
they  should  collect  said  notes,  and  apply  the  proceeds, 
less  their  charges  upon  the  mortgage  debt,  to  appellee. 
Appellants  contend  that  the  notes  were  pledged  as  col- 
lateral security  for  the  mortgage  debt,  and  that  the  full 
amount  realized  thereon,  less  collection  fees,  should  be 
applied  thereon.  There  were  two  separate  accountings 
and  settlements  between  A.  S.  McPherran,  appellee  and 
the  attorneys,  of  the  amounts  collected,  and  the  amount 
to  be  credited  on  the  mortgage  debt  agreed  upon  and 
credited. 

A  further  discussion  of  the  details  of  this  transac- 
tion is  unnecessary.  It  is  sufl5cient  to  say,  that  we  have 
examined  the  record  with  care,  and  are  satisfied  that  the 
amounts  found  by  the  circuit  court  are  correct.  Our 
conclusion  is  that  the  decree  of  the  circuit  court  should 

be  AFFIRMED. 
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D.  N.  Smith,  Appellee,  v.  C.  A.  Eal8  et  al.^  Appellants.  ss  sas 


1.  BUI  of  Exchange :  replevin  :  writ  served  by  constable.  A 
writ  of  replevin  issued  out  of  the  district  court  may  be  served  by  a 
constable. 

3.     :  EVIDENCE  :  APPEAL.    Questions  pertaining  to  issues  upon 

which  no  evidence  was  introduced  in  the  trial  court  will  not  be 
considered  in  the  supreme  court. 

3.  :  ALTERATION  :  INNOCENT  PURCHASER :  EVIDENCE.  The  pre- 
sumption that  the  holder  of  a  bill  of  exchange,  acquired  before 
maturity,  is  a  purchaser  for  value,  and  without  notice  of  defenses^ 
will  be  rebutted  by  affirmative  proof  of  a  material  alteration 
thereof  since  its  acceptance  by  the  drawee,  and  will  put  upon  the 
holder  the  burden  of  showing  that  he  purchased  the  same  in  good 
faith,  and  without  notice  of  the  alteration. 

4.     :  iNVALiDTfY :  REPLEVIN .  The  acceptor  of  a  bill  of  exchange, 

that  has  become  void  in  the  hands  of  the  holder  thereof,  may 
maintain  replevin  for  the  possession  of  the  same. 

Appeal  from    Taylor    District    Court. — Hon.   R.   Q. 

Henry,  Judge. 

Tuesday,  October  21,  1890. 

This  is  an  action  of  replevin  to  recover  the  posses- 
sion of  two  accepted  drafts.  There  was  a  trial  by  jary^ 
and  a  verdict  and  judgment  for  the  plaintiff.  The 
defendants  appeal. 

Flick  &  Thomas^  for  appellants. 

drum  &  HaddocTc  and  J.  E.  Huston^  for  appellee. 

RoTHRocK,  C.  J. — I.  The  drafts  in  question  w«re 
drawn  by  Hall  &  Co.,  by  Thomas  E.  Hall,  upon  the 

plaintiff,    and    payable    to    the    order    of 
'  change;  re-      Thomas  E.  Hall,  and  accepted  by  the  plain- 
served  by       tiff  at  the  time  they  were  drawn.     Both 

constable. 

instruments  were  dated  January  8,  1889, 
and  one  was  payable  September  1,  1889,  and  the  other 
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December  1,  1889.  After  the  instruments  became  due, 
they  were  sent  by  H.  D.  Boo^e  &  Co.,  of  Topeka, 
Kansas,  to  the  defendant  Eals,  a  banker  at  Clearfield, 
Iowa,  and  the  plaintiflE  commenced  this  action,  and 
replevied  the  acceptances  upon  the  general  ground 
steited  in  the  petition,  that  he  was  the  owner,  and 
entitled  to  the  possession  of  them.  The  defendant  Eals 
answered,  disclaiming  any  interest  in  the  subject  of  the 
action.  Booge  &  Co.  answered,  claiming  that  the  plain- 
tiff, by  fraud  and  misrepresentation,  induced  Booge  & 
Co,  to  send  the  acceptances  to  this  state  for  the  purpose 
of  instituting  this  action;  and  that  the  jurisdiction  of 
the  cause  was,  therefore,  obtained  by  fraud.  They 
further  set  forth  that  they  were  "purchasers  for  value 
of  tuc  instruments  in  suit  before  maturity."  The  plain- 
tiff by  reply  denied  that  he  was  in  any  way  instru- 
mental in  causing  the  notes  to  be  sent  to  this  state ;  and 
he  further  replied  as  follows:  "The  plaintiff  further 
states  that  said  instruments,  now  purporting  to  be 
accepted  time  drafts,  are  forgeries,  and  are  not  the 
instruments  as  executed,  and  have  been  added  to  and 
materially  changed  since  execution." 

It  appears  from  the  return  on  the  writ  of  replevin 
that  it  was  served  by  a  constable.  The  defendants  by 
motion  demanded  an  order  for  the  return  of  the  notes 
to  them,  because  the  writ  was  not  served  by  the  sheriff. 
The  motion  was  overruled.  We  do  not  discover  any 
error  in  this  ruling.  The  writ  had  been  properly  served, 
and  it  does  not  appear  to  us  to  be  a  material  question 
whether  it  was  served  by  a  sheriff  or  by  a  constable. 

II.  The  question  as  to  the  alleged  fraudulent  acts 
of  the  plaintiff  in  procuring  the  instruments  to  be  sent 

into  this  state  ought  not  to  be  considered  as 
*  denoe:  ap-      in  the    case.     There   was  no    evidence  to 
^***  sustain  that  averment     f  the  answer,  and 

the  court  could  have  very  properly  directed  the  jury  to 
find  for  the  plaintiff  on  that  issue.  We  do  not  deter- 
mine whether  this  averment  of  the  answer  would  be 
any  defense  to  the  action  if  proved. 
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III.  It  appears  without  conflict  in  the  evidence 
that  the  body  of  the  drafts  was  in  this  forin :  *  *  * 
3^ :  altera-     '*Pay  to  the  Order  of  Thos.   E.  Hall  four 

puTOhwe^r*^:®"*  hundred  dollars,  with  exchange ,  value 

evidence.  received,  and  charge  to  the  account  of.'* 
The  words  before  and  after  the  blank  were  printed, 
and  the  instruments  were  complete  and  perfect  in  form 
and  meaning,  without  words  being  filled  in  the  blank. 
But  the  blank  was  filled  with  the  words  following: 
''and  ten-per-cent.  interest  after  date,  if  not  paid  when 
due."  There  was  not  space  to  write  these  words  in  the 
blank,  and  part  of  them  are  interlined.  The  evidence 
shows  beyond  all  question  that  these  words  were  added 
to  and  written  in  the  instruments  after  they  were 
accepted  by  the  plaintiff,  and  without  his  knowledge  or 
consent.  There  is  no  question  but  what  this  was  a 
material  alteration  of  the  acceptances,  and  rendered 
them  void  as  between  the  plaintiff  and  Hall.  The  only 
real  question  in  the  case  is  whether,  under  the  evidence, 
Booge  &  Co.  are  entitled  to  recover  on  the  acceptances. 
There  is  no  evidence  showing  when  or  by  whom  the 
instruments  were  altered.  They  were  indorsed  by  Hall 
in  blank.  The  presumption  is  that  they  were  purchased 
by  Booge  &  Co.  for  value,  and  without  notice  of  any 
defense  that  might  be  interposed  thereto.  But,  when  it 
was  shown  that  they  had  been  materially  altered,  this 
presumption  was  rebutted,  and  it  was  incumbent  on 
Booge  &  Co.  to  show  that  they  purchased  them  in  good 
faith,  and  without  notice  of  the  forgery.  Robinson  v. 
Reed,  46  Iowa,  219;  Scofield  v.  Ford,  56  Iowa,  370; 
1  Daniel,  Neg.  Inst.,  sec.  815 ;  2  Pars.  Notes  &  B.  676, 
and  authorities  cited.  We  do  not  determine  that  the 
drafts  are  absolutely  void  in  the  hands  of  Booge  &  Co., 
because  it  is  unnecessary  to  determine  that  question  in 
this  case.  No  attempt  was  made  by  Booge  &  Co.  to 
prove  that  they  were  bona  fide  holders  of  the  instru- 
ments. 

IV.  It  is  claimed  by  counsel  for  appellants  that 
replevin  is  not  the  proper  remedy  for  the  plaintiff.     If 
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:  inra* 

lldlty:  re- 
plevin. 


the  instraments  are  void  by  reason  of  the 
forgery  it  is  the  plaintiff's  right  to  recover 
possession  of  them.     Savery  v.   Hays^   20 
Iowa,  25 ;  Sigler  v.  Hidy^  66  Iowa,  604. 

We  have  thus  disposed  of  all  the  questions  in  the 
case  without  a  review  of  the  charge  of  the  court  to 
the  jury.  There  is  really  no  conflict  in  the  evidence 
The  cause  turns  upon  the  law  applicable  to  undisputed 
facts,  and  it  is  not  necessary  to  discuss  questions  raised 
as  to  the  correctness  of  the  instructions.  The  judgment 
of  the  district  court  will  be  affirmed.  * 


\  81    «8 
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Geo.  R.  Newell  &  Co.,  Appellee,  v.  Martin  & 
Wagner  et  al.^  Appellees,  and  First  National 
Bank  of  Rock  Rapids,  Garnishee,  Appellant. 


1. 


2. 


8. 


Partnership  AflsetB :  conveyancs  :  debt  of  individual  part- 
neb.  A  conveyance  of  partnership  property  in  payment  in  part 
of  the  firm  indebtedness,  and  in  part  of  the  indebtedness  of  one  of 
the  partners,  without  the  consent  of  all  the  partners,  is  void  to  the 
extent  of  the  indebtedness  of  the  individual  partner,  and  may  be 
attacked  by  a  creditor  of  the  firm. 


.  .  APPEAL  :  ERROR  NOT  WARRANTING  REVERSAL.     A 

-judgment  will  not  be  reversed  in  the  supreme  court  because  of  an 
erroneous  instruction  to  the  jury,  when  such  judgment  was 
demanded  under  the  evidence  and  other  instructions  correctly 
given  ;  even  though  the  verdict  of  the  jury  may  have  been  based 
upon  the  erroneous  instruction. 

. .  BVIDBNC1B.     In  an  action  involving  the  validity  of 


a  conveyance  of  the  property  of  a  copartnership  a  member  of  the 
firm  may  be  permitted  to  testify  that  his  signature  to  such  instru- 
ment was  obtained  without  his  knowledge  of  the  fact  that  it  was 
intended  in  part  in  payment  of  the  private  indebtedness  of  one  of 
his  copartners. 

: : ,    In  such  action  evidence  that  such  part- 


ner assented  to  said  conveyance,  with  full  knowledge  of  its 
purpose,  after  the  rights  of  creditors  had  attached,  is  incompe- 
tent 


Appeal  from  Lyon  District  Court.— Ro^.  C.  H.  Lewis, 

J  adge. 
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Tuesday,  October  21,  1890. 

Action  in  attachment  wherein  the  First  National 
Bank  of  Rock  Rapids  was  served  with  garnishment 
process,  upon  the  claim  that  it  held  property  of  defend- 
ants, or  was  their  debtor.  A  judgment  was  rendered 
against  the  garnishee  after  answer  denying  indebted- 
ness, and  a  trial  upon  issues  founded  thereon.  The 
garnishee  appeals. 

E,  C.  Roach^  for  appellant. 

E.  Y.  Oreenleafy  for  appellees. 

Beck,  J. — I.    The  undisputed  facts  of  the  case,  so 
far  as  they  are  involved  in  the  controlling  question  of 
1.  partxbmhip  ^^^  demanding    consideration,   are   these: 
^iSco?*""    The  defendants  Martin  &  Wagner,  mercan- 
▼fdi^'pbt*'  ti^®  partners,  were,  as  a  firm,  indebted  to 
°®'-  the  garnishee  for  the  sum  of  about  three 

thousand  dollars,  and  Martin  was  indebted  to  it  individ- 
ually in  nearly  the  same  amount.  In  payment  of  these 
debts,  the  firm  transferred  by  bill  of  sale,  and  delivered 
to  the  garnishee  all  its  stock  in  trade,  all  notes  and 
accounts  and  furniture  in  its  storehouse,  which  consti- 
tuted all  the  property  owned  by  it.  The  transfer  was 
made  in  payment  of  bona  fide  debts,  and  there  was  no 
intentional  fraud  connected  with  it.  At  the  time  of  the 
transfer,  the  firm  was  insolvent,  which  was  known  to 
the  garnishee,  through  its  president.  This  action  was 
begun  the  day  following  the  transfer;  and  the  bank, 
being  duly  served  with  garnishment  process,  answered 
and  pleaded  that  it  had  no  property  of  defendants  in  its 
possession,  and  owed  it  nothing.  The  jury,  under 
instructions  of  the  court,  found  for  plaintiff.  Judg- 
ment was  entered  on  the  verdict.  Under  the  verdict  and 
judgment,  the  transfer  of  property  to  the  garnishee 
to  the  extent  necessary  for  the  payment  of  the  firm 
debt  to  the  garnishee  was  held  to  be  valid,  while,  as 
to  the  transfer  in  payment  of  the  debt  of  Martin,  it 
was  held  to  be  void. 
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II.  The  district,  court  gave  to  the  jury  the  following 
instructioa:  *'If  Wagner  did  not  assent  nor  agree  to 
the  making  of  the  bill  of  sale  for  the  payment  of  the 
private  debt  of  Martin,  then  the  garnishee  cannot  hold 
the  bill  of  sale  for  the  private  debt  of  Martin.  If  the 
firm  of  Martin  &  Wagner,  at  the  time  of  the  making 
of  the  bill  of  sale,  was  insolvent,  and  Richards  knew 
it,  then  the  bill  of  sale  was  not  good  for  the  payment  of 
theindividual  debtof  Martin.  If,  ator before  the  making 
of  the  bill  of  sale,  Wagner  assented  or  agreed  to  the  pay- 
ment of  the  individual  debt  of  Martin  by  the  bill  of  sale, 
then  the  same  is  good  for  the  payment  of  the  individual 
debt  of  Martin,  unless  the  firm  of  Martin  &  Wagner 
were  then  insolvent,  and  Richards  then  knew  it,  in  which 
<5ase  the  bill  of  sale  would  not  be  good  for  the  payment 
of  the  Martin  debt."  It  will  be  observed  that  this 
instruction  holds,  firsts  that,  if  Wagner  did  not  assent 
to  the  bill  of  sale  for  the  private  debt  of  Martin,  as  to 
that  debt  it  is  void  ;  second,  if  the  firm  was  insolvent, 
and  Richards,  the  president  of  the  bank,  knew  it,  the 
bill  of  sale,  so  far  as  it  provided  for  the  payment  of 
Martin's  debt,  is  void. 

The  garnishee  complains  of  these  instructions.  In 
our  opinion,  they  are  correct  expressions  of  the  law. 
It  cannot  be  doubted  that,  "  if  Wagner  did  not  assent 
nor  agree  to  the  making  of  the  bill  of  sale  for  the  pay- 
ment of  the  private  debt  of  Martin,"  it  is  void  as  to 
that  debt,  and  the  garnishee  can  claim  no  protection 
under  the  bill  of  sale,  so  far  as  it  is  based  upon  Martin's 
individual  debt  as  a  consideration.  If,  for  any  reason, 
Wagner's  signature  was  had  to  the  bill  of  sale  without 
his  assent  to  the  conveyance  of  firm  property  for  Mar- 
tin's individual  debt,  the  instrument  is  without  effect, 
so  far  as  payment  of  that  individual  debt  is  concerned. 
If  its  execution  by  Wagner  was  procured  without  such 
assent,  it  was  an  actual  fraud,  which  would  avoid  the 
instrument,  so  far  at  least,  as  the  property  conveyed 
in  payment  of  Martin's  debt  was  concerned  ;  and  the 
garnishee,  under  such  circumstances,  could  not  claim 
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under  it.     This  statement  of  the  law  demands  no  cita- 
tion of  authorities  in  its  support. 

III.  We  need  not  determine  the  correctness  of  the 
other  rule  of  the  instructions  as  to  the  effect  of  the 
g . ,       firm's  insolvency,  and  Richards'  knowledge 

5Pp®*i*o,^^  thereof,   for   this    reason:      The  evidence 

not    warrant-  ' 

tag  reversal,  establishes,  without  dispute,  that  Wagner 
did  not  assent  to  the  bill  of  sale.  He  and  Martin  both 
so  testify,  and  neither  Richards  nor  any  other  witness 
gives  evidence  contradicting  tluem  on  this  point.  Under 
the  first  rule  of  the  instruction  the  jury  were  bound, 
under  this  evidence,  to  find  for  plaintiffs.  Had  they 
found  otherwise,  their  verdict  would  have  been  set 
aside,  as  in  conflict  with  the  evidence.  If  the  second 
rule  of  the  instruction,  as  to  the  effect  of  the  insolvency 
of  the  firm,  and  Richards'  knowledge  thereof,  be  errone- 
ous, it  wou'ld  not  demand  a  reversal  of  the  judgment, 
for  the  verdict  was  required  by  the  other  rule,  under 
undisputed  evidence-  Even  if  the  jury  found  their 
verdict  under  the  second  rule,  that  would  not  require  it 
to  be  set  aside,  for  it  was  demanded  under  the  other  rule, 
and  the  evidence  in  the  case.  While  the  verdict  may 
have  been  rendered  under  an  erroneous  instruction,  it 
was  demanded  by  a  correct  one,  and  the  evidence  of  the 
case  to  which  it  is  applicable 

IV.  It  is  insisted  that  Wagner  ought  not  to  be 
permitted  to  show  that  he  did  not  assent  to  the  bill  of 
J .       sale,  being  precluded  from  such  defense  by 

evidence.*  the  fact  that  he  signed  the  instrument.  It 
may  be  that  if,  through  negligence  or  want  of  attention, 
he  signed  the  instrument,  and  was  not  induced  to  do  so 
by  concealment  or  fraud,  he  could  not  be  permitted  to 
deny  the  validity  of  the  instrument.  But  if  he  was 
induced  to  execute  the  bill  of  sale  through  fraud  or  con- 
cealment, or  by  any  act  of  the  other  parties  to  the 
instrument  intended  to  secure  his  signature  when  he 
was  ignorant  of  the  effect  of  the  instrument  as  to  the 
conveyance  of  property  in  payment  of  Martin's  debt,  it 
is  void,  so  far  certainly  as  to  the  property  conveyed  for 
Vol.  81—16 
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that  purpose.  The  evidence  showing  that  Wagner  did 
not  know  of,  nor  consent  to,  the  payment  of  Martin's 
debt,  a  fact  which  was  kept  from  him  by  the  other  par- 
ties, was  rightly  received  in  evidence  against  the  gar- 
nishee's objection. 

V.  Evidence  was  rejected  tending  to  show  that 
Wagner  assented  to  the  bill  of  sale,  after  it  was  exe- 
cuted. But  it  does  not  appear  that  this 
was  before  the  rights  of  the  creditors  had 
attached.  But  it  cannot  be  held  that  Wagner  at  any 
time  after  this  proceeding  was  commenced  could  have 
consented'  to  the  bill  of  sale,  so  as  to  cut  oflf  the  rights 
of  the  creditors  to  the  part  paid  out  of  the  partnership 
property.     The  evidence  was  rightly  rejected. 

This  discussion  covers  and  disposes  of  all  questions 
in  the   case.     The  judgment  of  the  district  court  is 

AFFIRMED. 


4.  The  nme. 
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J.  C.  Painter,  Appellee,  v.  Polk  County,  Appellant. 

Payment:  histakb  of  law.  The  voIuDtary  payment  by  a  county, 
through  its  authorized  agents,  of  fees  claimed  by  one  for  services 
rendered  in  his  capacity  as  sheriff  of  the  county,  under  the  mutu- 
ally mistaken  belief  that  the  county  is  legally  bound  therefor,  is  a 
mistake  of  law  and  not  of  fact,  and  wiU  not  support  an  action  for 
the  recovery  thereof  by  the  county 


Appeal  from  Polk  District  Court  —Hon.  Charles  A. 

Bishop,  Judge. 

Wednesday,  October  22,  1890. 

Action  to  recover  fees  due  to  plaintiflE  for  services 
rendered  as  sheriff  of  said  county.  Plaintiff 's  claim  is 
admitted,  but  defendant  asks  to  be  allowed  as  a  counter- 
claim certain  other  fees  paid  to  plaintiff  to  which  he 
was  not  entitled  under  the  law.  The  case  was  sub- 
mitted to  the  court  upon  an  agreed  statement  of  facts, 
and   judgment   rendered    in   favor   of    the    plaintiff. 
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Defendant  appeals,  assigning  the  rendering  of  the  judg- 
ment as  error. 

\ 

CI  P.  Holmes^  for  appellant. 

Cummins  &  WrigJtt^  for  appellee. 

Given,  J.  — I.  The  agreed  statement  of  facts  is  as  fol- 
lows :  "It  is  agreed  and  stipulated  between  the  parties 
hereto  that,  during  the  years  1884,  1885,  1886  and  1887, 
the  plaintiff  was  the  sheriff  of  Polk  county,  duly  elected 
and  qualified ;  that  during  these  years  he  attended  with 
prisoners  before  the  court  in  this  county ;  that  for  such 
service  he  presented  his  bills  to  the  board  of  supervis- 
ors of  defendant  county,  a  copy  of  which  said  bills,  so 
far  as  material,  are  hereto  attached,  and  made  a  part 
hereof ;  that  during  said  years  the  plaintiff  also  pre- 
sented to  said  board  of  supervisors  bills  for  the  commit- 
ment and  discharges  of  prisoners  in  cases  where  such 
prisoners  were  not  actually  committed  and  discharged 
from  the  jail,  as  shown  by  the  records  kept  by  the  jailer 
of  the  i>ersons  received  into  and  discharged  from  said 
jail,  a  copy  of  which  said  bill  is  hereto  attached  ;  that 
the  defendant  has  paid  plaintiff  for  and  on  account  of 
such  attendance  the  sum  of  three  hundred  and  thirty- 
one  dollars,  and  on  account  of  such  commitments  and 
discharges  the  sum  of  seventeen  dollars,  said  bills  hav- 
ing been  duly  allowed,  and  warrants  issued  and  paid, 
in  the  ordinary  course  of  business  ;  that  said  bills  were 
presented  and  allowed  upon  the  belief  that  the  defend- 
ant county  was  legally  liable  to  the  plaintiff  for  services 
in  attending  with  prisoners  before  the  court,  and  was  in 
the  same  manner  liable  for  such  commitments  and  dis- 
charges. There  is  now  in  hands  of  the  defendant,  and 
owing  plaintiff,  upon  settlements  of  other  accounts  with 
the  defendant,  the  sum  of  three  hundred  and  forty- 
eight  dollars,  which  is  now  retained  by  the  defend- 
ant, awaiting  the  determination  of  the  question  as  to 
whether  or  not  defendant  is  entitled  to  recover  of  plain- 
tiff the  amount  paid  to  him  upon  said  bills  for  services 


N 
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for  attending  before  the  court  with  a  prisoner,  and  for 
commitment  and  discharge  of  prisoners  not  actually 
committed  and  discharged  from  custody  in  jail." 

"The  mistake  as  to  the  law  with  respect  to  fees  for 
attendance  evidently  arose  from  the  fact  that,  under  the 
Code  of  1873,  sheriffs  were  allowed  for  ''attendance 
with  a  person  before  the  court  or  judge  when  required, 
for  each  day  one  dollar.''  This  was  changed  by  chap- 
ter 115,  Acts,  Eighteenth  General  Assembly,  the  word 
"  court"  being  omitted.  In  Painter  v.  Polk  Co.^  70 
Iowa,  596.  it  was  held  that,  under  this  statute  as  changed, 
sheriffs  were  not  entitled  to  fees  for  attending  before  a 
court  with  a  prisoner.  The  three  hundred  and  thirty- 
one  dollars'  fees  for  attendance  in  question  were  paid 
after  the  change  in  the  law,  and  before  the  announce- 
ment of  the  opinion  in  Painter  v.  Polk  Co.j  sup7'a^  and 
the  only  question  with  respect  thereto  is  whether,  hav- 
ing been  paid  under  a  mutual  mistake  as  to  the  law,  the 
defendant  is  entitled  to  recover  it  back. 

XL  Appellant^  admits  "the  general  proposition 
that  payments  made  under  misapprehension  or  mistake 
of  law  cannot  ordinarily  be  recovered  back,"  but  insists 
that  it  does  not  apply  to  the  payments  of  fees  or  salary 
made  by  public  officers  to  public  officers.  To  permit 
persons  who  have  made  a  payment  to  plead  ignorance 
of  the  law  as  a  ground  for  recovering  it  back  would  be 
counter  to  that  indispensable  principle  to  civil  govern- 
ment that  all  persons  of  sufficient  age  and  sound  mind 
are  presumed  to  know  the  law,  and  would  go  far  towards 
unsettling  business  transactions,  and  encouraging  liti- 
gation. We  discern  no  reason  why  the  rule  should  be 
different  in  this  case  from  what  it  would  be  between 
private  individuals.  The  necessities  for  the  rule  are  the 
same.  Oilman  v.  Des  Moines  Valley  Ry.  Co,,  40  Iowa, 
200,  and  Hawkeye  Ins.  Co.  v.  Brainard,  72  Iowa,  130, 
do  not  support  appellant's  position.  In  those  cases  it 
was  held  to  be  against  public  policy  for  an  officer  to  con- 
tract for  a  different  fee  than  that  allowed  by  law.  That 
was  exclusively  a  question  of  public  policy.  In  Palo 
Alto  Co.  V.   Burlingame^  71    Iowa,   201,  it  was  not 
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I 
a  question  of  recovering  back  a  payment  made,   but 
whether  the  unauthorized  act  of  the  board  allowing 
the  clerk  to  retain  fees  to  which  he  was  not  entitled  was 
a  good  defense  to  an  action  for  "  heir  recovery. 

Cases  are  cifed  in  support  of  the  position  that, 
when  a  party  has  paid  money  upon  a  consideration 
which  is  illegal,  the  law  implies  a  promise  on  the  part 
of  the  person  to  whom,  or  to  whose  use,  it  is  paid,  to 
refund.  There  is  no  question  of  illegal  consideration 
before  us.  If  there  were,  our  inquiry  would  then  be 
whether  the  courts  would  afford  any  relief  to  either 
party.  In  Badeau  v.  United  States^  130  U.  S.  439 ;  9 
Sup.  Ct.  Rep.  579,  the  plaintiflE  was  seeking  to  recover 
his  salary  as  a  retired  army  officer,  while  he  at  the 
same  time  had  been  accepting  pay  in  the  diplomatic 
service.  The  United  States  denied  his  right  to  recover, 
and  sought  to  recover  by  way  of  counterclaim  a  large 
sum  which  it  was  claimed  had  been  erroneously  paid 
him  without  authority  of  law  as  his  salary  as  an  army 
officer,  during  which  time  he  was  not  in  fact  in  the 
army ;  and  it  was  held,  that  the  government  could  not 
recover  money  paid  under  the  mistaken  belief  that  there 
was  a  legal  liability  therefor. 

In  Kraft  v.  City  of  Keokuk^  14  Iowa,  86,  the  plain- 
tiflf  sought  to  recover  back  money  paid  by  him  to 
defendant  for  a  license,  under  a  law  which  was  after: 
wards  held  to  be  unconstitutional.  This  court  held 
that  he  could  not  recover  the  money  so  paid,  because 
paid  under  a  mistake  of  law.  The  court  says  :  "The 
law  does  not  permit  him  to  allege  his  ignorance,  and 
make  it  the  foundation  of  his  right  to  recover  back  the 
money.  The  principle  upon  which  courts  refuse  to 
relieve  mistakes  in  law  is,  we  suppose,  the  fact  that  the 
law  presumes  every  man  to  be  cognizant,  not  only  of 
.  what  are  its  provisions  in  force,  but  how  far  they  are 
valid  and  operative. ' ' 

The  appellant  contends  that  one  hundred  and  sixty 
dollars  of  the  amount  paid  for  attendance,  and  seven- 
teen dollars  paid  for  commitments  and  discharges,  were 
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paid  tinder  mistake  of  fact,  and  not  of  law.  The 
agreed  statement  of  facts  does  not  support  this  claim. 
It  not  only  fails  to  show  that  the  payments  were  made 
under  a  mistake  of  fact,  but  expressly  states  that  the 
claims  were  presented  and  allowed  ui)on  the  belief  that 
the  defendant  county  was  legally  liable  to  the  plaintiff. 
The  judgment  of  the  district  court  is  affirmed. 


John  Liming,  Appellant,  v.  Illinois  Central  Bail 
rg  246  ROAD  Company,  Appellee. 

i2L^i     Negligenoe :  personal  ikjuby  :   pboxim atb   cause.    One  of  the 
lis  803  defendants  engines  having  set  fire  to  grass  and  weeds  on  its 

gi  ^q]  right  of  way  opposite  the  premises  of  O.,  with  whom  the  plaintiff 

m__^l  resided,  the  plamtiff  and  O*  sought  to  extinguish  the  flames,  but 

I  ^i   ^  were  unsuccessful,  and  a  high  wind  having  carried  the  fire  toward 

bllG  618  O.'s  barn,  which  contained  some  horses  belonging  to  the  latter, 

I  81  2461  the  plaintiff  entered  the  barn  to  save  this  property,  but  before 

^-^1  returning  therefrom  the  fire  had  encompassed  the  doorway  of  the 

126  203  barn,  and  the  plaintiff  in  making  his  escape  therefrom  was  badly 

126  736  burned,  and  his  health  and  sight  seriously  impaired.    Held,  upon 

demurrer  to  plaintiff's  petition,  which  alleged  the  above  facts,  and 
di42  755  further,  that  the  fire  was  caused  by  defendant's  negligence,  and 

that  the  plaintiff  was  free  from  negligence,  that  the  negligence  of 
the  defendant  was  the  proximate  cause  of  the  injury  to  the  plain- 
tiff. 

Appeal  from  O^Brien  District  Court. — Hon.   C,  H. 

Lewis,  Judge. 

Wednesday,  October  22,  1890. 

Action  to  recover  damages  caused  by  a  fire  alleged 
to  have  been  set  out  by  defendant  in  operating  its  rail- 
way. A  demurrer  to  the  first  count  of  the  petition  was 
sustained.  The  plaintiff,  having  elected  to  stand  on 
his  pleading,  appeals  from  the  ruling  on  the  demurrer. 

HugTies  &  Hastings^  for  appellant :  The  demurrer 
in  fact  presents  but  one  question,  namely :    Do  the  fads 
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stated  in  this  count  of  the  petition  show  that  defend- 
ant's  negligence  was  the  proximate  cause  of  plaintiflf 's 
injury?  The  injury  for  which  plaintiff  sues  is  the  direct 
consequence  of  the  fire,  a  destructive  force  set  in  motion 
by  defendant's  negligence.  This  fire  must  be  regarded 
as  a  continuing  force.  The  person  who  negligently  set 
out  the  fire  is  liable  for  all  the  injury  caused  thereby, 
unless  it  appears  that  some  other  force  has  interposed 
and  become  the  immediate  cause  of  the  injury.  Brown 
V.  a  M.  &  SL  p.  Ry.  Co.,  64  Wis.  342;  Small  v. 
Hallway  Oo.^  66  Iowa,  682;  Kellogg  v.  Railway  Co.^ 
26  Wis.  23 ;  Krippner  v.  Biebl,  28  Minn.  139  ;  Milwau- 
kee,  etc.^  Ry.  Co.  v,  Kellogg,  94  U.  S.  469.  The  orig- 
inal cause,  the  fire  set  out  negligently  by  defendant, 
was  not  controlled  by  the  agency  of  plaintiff.  He  did 
only  what  the  law  enjoined  upon  him  to  do,  and,  if  he 
had  stood  by  and  permitted  the  property  to  be  destroyed 
without  making  an  effort  to  save  it,  he  could  not 
recover  for  the  loss.  Kierman  v.  Heaton^  69  Iowa,  138; 
Hohel  V.  Muscatine,  57  Iowa,  444 ;  Van  Pelt  v.  Daven- 
port, 42  Iowa,  308;  Rexter  v.  Star  in,  73  N.  Y.  601. 
If,  therefore,  while  exercising  such  care,  he  is  injured, 
the  person  guilty  of  negligence  is  liable.  A  party  will 
not  be  prevented  from  a  recovery,  even  where  his  own  act 
is  the  more  immediate  cause  of  the  injury,  if  that  be  an 
act  which  is,  as  to  him,  reasonably  induced  by  a  prior 
negligent  or  wrongful  act  of  another,  and  without  any 
concurring  fault  of  the  party  injured.  1  Sutherland  on 
Damages,  p.  62  ;  Olliver  v.  La  Yalle,  36  Wis.  592  ;  Wil- 
son V.  Railway  Co.,  26  Minn.  278  ;  Knapp  v.  Railway 
Co.,  65  Iowa,  91.  Many  cases  illustrating  the  doctrine 
of  proximate  cause  are  to  be  found  in  the  books.  For 
example,  it  is  held  that  if  a  carrier  negligently  delays 
the  transportation  of  goods,  and,  because  of  the  delay 
such  goods  are  injured  by  a  flood,  the  company  would 
be  liable.  Lowe  v.  Moss,  12  111.  477 ;  Reed  v.  Spauld- 
ing,  30  KT.  Y.  630 ,  Railway  Co.  v.  Reeves,  10  Wallace, 
190;  Hadly  v.  Trans.  Co.,  116  Mass.  304;  Pasteiie  v. 
Adams,  49  Cal.  87.  That  a  party  may  recover  for  per- 
sonal  injuries  received  in  attempting  to  save  life  or 
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property  from  the  consequence  of  another's  negligence 
or  wrong  doing,  see  Cottrill  v.  Railway  Co,^  47  Wis.  634 ; 
Linnehan  v.  Sampson^  126  Mass.  596 ;  Rexter  v.  Starin^ 
73  N.  Y.  601 ;  Wasmer  v.  Railway  Co.,  80  N,  Y. 
212;  36  Am.  Rep.  608.  It  may  be  contended  that 
a  different  rule  applies  to  this  case,  because  plain- 
tiff, at  the  time  he  received  his  injuries,  was  engaged  in 
attempting  to  save  the  property  of  Ortman.  But  it 
cannot  be  said,  in  view  of  the  facts  of  this  case,  that  in 
what  plaintiff  did  he  acted  merely  as  a  volunteer,  and 
not  in  obedience  to  a  legal  and  moral  duty. 

John  F.  Duncombe,  for  appellee :  The  only  ques- 
tion is,  was  the  negligence  of  the  defendant  the  proxi- 
mate cause  of  the  injury  to  the  plaintiff.  The  case  of 
Pike  V.  Railway  Co.,  decided  May  15,  1889,  39  Fed. 
Rep.  255,  is  directly  in  point  with  the  case  at  bar. 
Judge  Holt  there  says :  "I  cannot  hold  that  Rail- 
way Co.  V.  Kellogg,  94  U.  S.  469,  is  an  authority 
to  the  position  taken  by  the  plaintiff  that  the  ques- 
tion of  remote  or  proximate  cause  must,  under  all 
circumstances,  be  submitted  to  a  jury  for  decision.  If 
upon  the  facts  presented  there  is  any  question  as  to 
what  was  the  proximate  cause,  then  the  case  should  go 
to  the  jury ;  but  if  the  undisputed  facts  show,  under 
well-established  rules  of  law,  what  the  proximate  cause 
is,  then  manifestly  the  court  should  act  accordingly. 
This  position  is  recognized  in  the  later  case  of  Sdheffer 
n.  Railway  Co.,  105  U.  S.  249,  where  the  supreme 
court  held,  as  a  matter  of  law,  that  the  proximate  cause 
of  the  suicide  or  death  of  the  intestate  was  insanity,  and 
that  it  was  not  due  to  the  negligence  of  the  company, 
whereby  he  suffered  an  injury  eight  months  before." 
The  case  of  Seale  v.  Railway  Co.,  65  Texas,  274 ;  s.  c,  67 
Am.  Rep.  602,  is  directly  in  point  with  the  one  on  trial. 
In  that  case  a  fire  was  negligently  set  by  an  engine. 
Plaintiff's  minor  daughter  was  burned  to  death  trying 
to  extinguish  it.  The  court  held  the  cause  remote  and 
that  plaintiff  could  not  recover.  Another  case  is 
referred  to  in  50  Am.  Dec,  page  574,  note,  of  Hinchy  v. 
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Hallway  Co.^  49  N.T.  Sup.  406,  which  is  directly  in  point, 
where  one  trying  to  extinguish  fire  set  by  an  engine  had 
his  hand  burned.  The  plaintiff  failed  ;  the  court  hold- 
ing cause  remote.  In  the  case  of  Bosch  v.  Railway  Co.^ 
44  Iowa,  402,  where,  by  the  use  of  a  street  by  a  railroad 
company  with  tracks  and  embankment,  the  fire  depart- 
ment was  prevented  from  extinguishing  the  fire,  being 
thereby  shut  off  from  the  river,  the  court  held  the  dam- 
ages too  remote,  and  the  company  not  liable.  Thi^x^ase 
refers  to  the  case  of  Insurance  Co.  v.  Friend^  7  Wall. 
49,  50.  Liability  for  wrongful  acts  extends  only  to 
damages  which  arise  from  the  proximate  and  natural  con- 
sequences of  such  acts.  If  the  proximate  and  natural 
consequences  are  controlled  by  the  unforeseen  agency  of 
a  moral  being  capable  of  discretion,  and  left  free  to 
choose,  the  original  cause  ceases  to  be  proximate.  iKTatu- 
ral,  proximate  and  legal  results  are  all  for  which  dama- 
ges can  be  recovered.  48  Am.  Dec.  72,  at  bottom  of 
page ;  Bonnell  t.  Fones,  13  Alabama,  490.  The  rule  of 
law  is  well  established  that  in  cases  of  tort  it  is  neces- 
sary for  the  party  complaiping  to  show  that  the  particu- 
lar damages  in  respect  to  which  he  has  proceeds  are  the 
legal,  natural  and  direct  proximate  consequences  of  the 
wrongful  act  imputed  to  the  defendant.  Sedgwick 
on  Meas.  of  Dam.  [  5  Ed.  ]  p.  89  ;  Plumb  ^.  Wood- 
mansety  34  Iowa,  119.  A  leading  case  on  the  doctrine 
of  causa  proxima  et  non  remota  spectatur  in  Iowa,  is 
Dubuque  Wood  &  Coal  Ass*n  v.  Dubuque^  30  Iowa,  176. 
The  case  of  Hampton  d.  Jones ^  68  Iowa,  319,  bottom  of 
page,  division  11,  is  an  example  where  the  court  held  the 
damages  too  remote.  The  general  subject  is  fully  dis- 
cussed under  the  head  of  damages  in  volume  5,  Ameri- 
can and  English  Encyclopedia  of  Law.  The  case  of 
Knapp  ^.  Railway  Co,^  66  Iowa,  91,  is  not  in  point. 
There  the  injury  was  caused  by  the  instinctive  sudden 
act  of  the  engineer.  The  following  cases  referred  to  by 
appellant,  viz.  :  Cotirill  v.  Railway  Co.^  47  Wis.  634  ; 
Linnehan  n.  Sampson,  126  Mass.  506 ;  Rexter  v.  Starin, 
*  73  N.  T.  601 ;  WasTner  v.  Railway  Co.,  80  N.  T.  212 ; 
36  Am.   Kep.  608^  are  cases  in  which  the  sole  question 
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is  one  of  contributory  negligence,  and  the  precise  point 
made  in  the  case  at  bar  is  not  made.  They  are  all  cases 
of  instantaneous  action,  without  time  for  reflection,  or  a 
voluntary  action  of  the  will— rather  instinctive  action 
than  mental  reflection.  The  plaintiff  was  a  volunteer  to 
save  the  property  of  Mr.  Ortman,  another  party.  He 
need  not  have  exposed  himself,  but  deliberately  and  vol- 
untarily chose  to  do  so,  and  did  it  at  his  own  risk  with- 
out any  force,  or  other  cause,  except  his  own  judgment 
and  volition.  We  confidently  rely  upon  the  case  cited 
in  our  argument,  65  Tex.  274;  57  Am.  Rep.  602,  which 
is  exactly  in  point,  and  the  case  referred  to  in  49  N.  Y. 
Sup.  Ct.  406,  is  a  much  stronger  case  than  this. 

Robinson,  J. — The  allegations  of  the  petition  which 
the  demurrer  admits  to  be  true  are  substantially  as 
follows :  On  the  third  day  of  November,  1888,  William 
Ortman  owned,  and  with  plaintiff  and  his  family  occu- 
pied, a  certain  farm  in  O'Brien  county.  Ortman  owned 
some  horses,  which  were  kept  in  a  barn  on  the  farm, 
and  plaintiff  owned  some  hogs,  which  were  kept  in  a 
pen  outside  the  bam.  On  the  day  named,  an  engine  on 
the  railway  of  defendant  set  fire  to  grass  and  weeds  on 
its  right  of  way  at  a  point  opposite  the  premises  of 
Ortman.  A  high  wind  was  blowing  at  the  time,  which 
spread  the  fire  rapidly,  driving  it  in  the  direction  of  the 
barn.  Plaintiff  and  Ortman  saw  the  fire  immediately 
after  it  started,  and  went  to  it,  and  tried  to  put  it  out.. 
Failing  in  that,  they  retreated  to  a  traveled  way  which 
crossed  the  prairie  between  the  fire  and  the  barn,  and 
attempted  to  stop  the  fire  by  sprinkling  water  on  the 
grass.  Their  efforts  were  ineffectual,  and  they  then 
started  to  save  the  horses  amd  hogs.  They  first  entered 
the  bam,  the  plaintiff  believing  that  there  would  be 
ample  time  in  which  to  remove  the  horses  before  the 
fire,  which  was  more  than  one  hundred  feet  away,  could 
reach  the  building.  Prior  to  that  time  the  head  fire 
had  been  running  towards  a  point  at  one  side  of  the 
barn,  but  at  that  time  it  reached  higher  ground,  and,  ' 
catching  the  full  force  of  the  wind,  was  driven  directly 
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towards  the  barn.  When  the  horses  were  unfastened, 
and  were  being  taken  from  the  barn,  plaintiff  discovered 
that  the  fire  had  reached  the  door  which  afforded  the 
only  means  of  escape,  and  that,  in  order  to  escape,  he 
was  compelled  to  and  did  pass  through  the  fire ;  that  in 
doing  so  both  his  legs,  his  right  hip,  both  hands,  and 
his  right  elbow  were  badly  burned,  his  face  was  badly 
'  burned  and  disfigured,  and  his  eyes  injured.  By  reason 
of  the  injuries  so  received,  plaintiff  was  confined  to  his 
bed  nine  weeks,  and  suffered  greatly  in  mind  and  body, 
and  his  health  has  been  seriously  and  permanently 
impaired.  The  first  count  of  the  petition  also  alleges 
that  the  fire  was  caused  by  negligence  on  the  part  of 
defendant,  and  that  plaintiff  was  free  from  negligence. 
The  demurrer  is  as  follows:  "  Defendant  demurs  to  the 
first  count  of  plaintiff's  petition  for  the  following 
reasons:  First.  The  allegations  set  out  in  the  first 
count  for  personal  injury  to  plaintiff  do  not  show  that 
the  negligence  of  defendant  was  the  proximate  cause  of 
the  injury  complained  of.  Second,  The  said  count 
shows  that  the  injury  complained  of  was  received  by 
plaintiff  while  he  was  engaged  in  trying  to  save  the 
property  of  one  Ortman,  and  that  said  injury  was  not 
directly  or  approximately  caused  or  contributed  to  by 
the  negligence  of  defendant.'* 

Section  1289  of  the  Code  provides  that  "any  cor- 
poration operating  a  railway  shall  be  liable  for  all 
damages  by  fire  that  is  set  out  or  caused  by  operating 
of  any  such  railway."  It  is  admitted  that  the  dam- 
ages in  question  were  caused  by  a  tire  which  the  defend- 
ant set  out  in  operating  its  railway,  but  it  is  said  that 
the  fire  was  not  the  proximate  cause  of  the  injuries 
sustained  by  plaintiff.  It  is  further  said  that  but  for 
the  intervention  of  his  own  voluntary  act  he  would  have 
sustained  no  injury,  and,  therefore,  that  his  own  act 
was  the  proximate  cause  of  his  injuries. 

The  question  presented  for  our  determination  is  not 
free  from  difficulty.  Defendant  is  not  liable  unless  its 
wrongful  2Lict  was  the  proximate  cause  of  the  damages 
in  suit.     A  careful  writer  has  said:     *'The  proximate 
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cause  of  an  event  must  be  understood  to  be  that  which, 
in  a  natural  and  continuous  sequence,  unbroken  by  any 
new  cause,  produces  that  event,  and  without  which 
that  event  would  not  have  occurred."  1  Shear.  &  Red. 
Neg.,  sec.  26.  Also:  "A  person  guilty  of  negligence 
should  be  held  responsible  for  all  the  consequences 
which  a  prudent  and  experienced  man,  fully  acquainted 
with  all  the  circumstances  which  in  fact  existed, 
whether  they  could  have  been  ascertained  by  reasonable 
diligence  or  not,  would  have  thought  at  the  time  of  the 
negligent  act  reasonably  possible  to  follow,  if  they  had 
been  suggested  to  his  mind."  1  Shear.  &  Red.  Neg., 
sec.  29.  In  Railway  Co.  v.  Kellogg^  94  U.  S.  469 
[  24  L.  Co-op.  Ed.  259  ]  it  is  said :  "The  question  always 
is,  was  there  an  unbroken  connection  between  the 
wrongful  act  and  the  injury, — a  continuous  operation? 
Did  the  facts  constitute  a  continuous  succession  of 
events,  so  linked  together  as  to  make  a  natural  whole, 
or  was  there  some  new  and  independent  cause  interven- 
ing between  the  wrong  and  the  injury?"  See,  also, 
1  Suth.  Dam.  47;  Brown  v.  Chx.^  Mil,  &  St.  Paul  Hy. 
Co,,  64  Wis.  342;  11  N.  W  Rep.  356,  911;  Lowery  v. 
Hallway  Co.^  99  N.  Y.  158;  Knapp  v.  Sioux  City  & 
Pac.  Ry.  Co,^  65  Iowa,  91. 

But  it  often  happens  that  the  wrongful  act  or  negli- 
gence of  a  party  would  be  harmless  but  for  the  volun- 
tary act  of  the  person  injured,  as  in  cases  of  injuries 
from  defects  in  streets,  sidewalks,  roads  and  bridges; 
yet  in  a  case  of  that  kind  the  act  of  the  person  injured 
in  traveling  the  defective  way  is  not  regarded  as  a  new 
or  independent  cause  of  the  accident  which  follows. 
If  he  be  free  from  negligence  he  is  entitled  to  recover 
for  the  injuries  he  sustains,  for  he  was  doing  only  what 
the  law  authorized,  and  what  the  corporation,  respon- 
sible for  the  condition  of  the  way,  was  bound  to  antici- 
pate and  provide  for  while  the  way  remained  open  for 
travel.  The  negligence  of  the  corporation  is  the  proxi- 
mate, although  the  act  of  the  person  injured  is  the  more 
immediate,  cause  of  the  injury.  1  Suth.  Dam.  62.  One 
who,    acting    with    reasonable   prudence,    voluntarily 
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exposes  himself  to  danger  for  the  purpose  of  protecting 
the  person  of  another,  may  recover  for  the  consequent 
injuries  he  receives  from  the  person  whose  wrong  caused 
the  injury  to  himself,  and  the  danger  to  the  person  he 
sought  to  aid.  Linnehan  v.  Sampson^  126  Mass.  506; 
Oottrill  V.  Railway  Co.,  47  Wis.  634;  3  N.  W.  Rep.  376; 
Railway  Co.  v.  Crosby,  74  Ga.  737 ;  Eckert  o.  Railway 
Co.^  43  N.  T.  502.  The  same  has  been  held  to  be  true 
of  one  who  under  similar  conditions  is  injured  in  an 
attempt  to  protect  his  own  property.  Wasmer  v.  Rail- 
way Co.,  80  N.  Y.  212;  Rexter  v.  Statin,  73  N.  Y.  601. 
In  Eckert  v.  Railway  Co.,  supra,  it  was  said,  in  eflfect, 
that  a  person  might  expose  himself  to  greater  danger 
without  negligence  in  attempting  to  save  human  life 
than  he  could  in  attempting  to  save  property.  It  is  not 
claimed  that  the  right  to  recover  in  such  cases  depends 
in  any  respect  upon  the  legal  liability  of  the  person 
injured  to  do  that  which  he  was  attempting  to  do  when 
the  in j  uries  were  received,  but  rather  upon  his  moral 
obligation  and  right  to  do  it. 

In  this  case  the  plaintiff  did  not  receive  the  injuries 
of  which  he  complains  in  any  attempt  to  protect  human 
life,  nor  in  trying  to  save  his  own  property.  So  far  as 
we  are  advised  by  the  record,  he  was  under  no  legal 
obligation  to  protect  the  propeity  of  his  neighbor;  yet 
his  attempt  to  do  so  was  entirely  lawful,  and  was  most 
praiseworthy.  If  he  had  failed  to  make  a  reasonable 
effort  to  save  it,  he  would  have  merited  the  censure  and 
contempt  of  his  neighbors  ;  and  this  would  have  been  so 
notwithstanding  the  fact  that  defendant  may  have  been 
liable  for  all  loss  which  could  occur,  and  that  what 
he  accomplished  would  inure  to  its  benefit.  It  is  the 
duty  of  everyone,  according  to  the  requirements  of  an 
enlightened  and  just  public  sentiment,  to  use  reason- 
able efforts  to  i)reserve  the  property  of  others  from 
threatened  destruction  ;  and,  as  is  well  known,  it  is  a 
duty  which  people  generally  are  quick  to  discharge. 
The  defendant  could  have  foretold,  with  almost  abso- 
lute certainty,  when  it  set  the  fire  in  question,   that 
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plaintiff,  beingnear,  would  use  every  reasonable  means  in 
attempting  to  save  Or  tman's  horses  from  the  flames,  and 
there  was  nothing  surprising  or  unusual  in  the  attempt 
he  made.  Under  the  circumstances  of  the  case,  it  was 
the  natural,  and  probable  result  of  the  wrong  of 
defendant.  A  person  would  not  be  justified  in  exposing 
himself  to  as  ^reat  danger  in  saving  property  as  he 
would  in  saving  human  life,  and  whether  the  person 
injured  acted  with  reasonable  prudence  would,  in  most 
cases,  be  a  question  of  fact  depending  upon  the  circum- 
stances under  which  the  act  was  done.  In  Harris  v.  Town- 
ship of  Clinton,  64  Mich.  447  ;  31  N.  W.  Rep.  425^  it  was 
said  that  '^  it  is  not  a  universal  rule  that  the  defendant 
is  excused  from  liability  merely  because  the  plaintiflf, 
knowing  of  the  danger  caused  by  the  defendant's  neg- 
ligence, voluntarily  incurs  that  danger.  If  the  defend- 
ant has  so  acted  as  to  induce  the  plaintiff,  acting  with 
reasonable  prudence,  to  incur  the  danger,  *  *  * 
the  defendant  is  liable." 

The  case  of  Seale  v.  Railway  Co,^  65  Tex.  274;  s.  c, 
67  Am.  Rep.  602,  is  relied  upon  by  appellee,  and  in 
some  respects  it  seems  to  support  the  ruling  of  the  dis- 
trict court.  In  that  case  the  court  says  thatthe  defend- 
ant should  have  anticipated  that  its  negligence  would 
endanger  the  property  of  plaintiff,  and  that  she  and  per- 
haps others  would  attempt  to  extinguish  the  fire,  but 
that  it  could  not  have  anticipated  that,  in  that  attempt, 
life  would  have  been  lost  without  negligence  on  the 
part  of  the  person  killed.  The  conclusion  of  the  court 
seems  to  rest  upon  the  theory  that  the  petition  showed 
that  the  death  of  the  deceased  was  the  result  of  her  own 
negligencfi^  But,  under  the  facts  of  this  case  as  admit- 
ted by  the  demurrer,  the  plaintiff  was  not  negligent.  It 
is  true  that  but  for  the  voluntary  act  of  plaintiff  he 
would  not  have  been  injured.  As  we  have  seen,  how- 
ever, that  act,  although  voluntary  in  one  sense,  was 
invited  and  induced  by  the  wrong  of  defendant,  and  the 
consequent  injuries  were  the  natural  and  direct  result  of 
that    wrong.      The    order    of    the    district   court   is 

KE  VERSED. 
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Lauba  Cramer,   Appellant,   v.  W.   F.   Clow  et  al.^ 

Appellees.  I124  733 

1.  Adverse  Possession:  evidence.  The  defendants,  claiming 
title  under  a  warranty  deed  defectively  acknowledged,  entered 
upon  a  piece  of  wild  land,  and  for  more  than  ten  years  cultivated 
it,  and  paid  the  taxes  thereon,  and  for  nearly  ten  years  previous 
to  the  commencement  of  this  action  had  occupied  it  as  a  home, 
and  made  improvements  upon  it  amounting  to  between  three  and 
four  thousands  of  dollars.  Heldy  that  defendants  were  entitled  to 
have  their  title  quieted  as  against  the  plaintiff,  who  claimed  title 
to  the  land  under  a  warranty  deed  executed  subsequent  to  that  of 
defendants  by  the  same  grantor,  but  filed  for  record  before  the 
deed  to  defendants. 

2.     :  QUIETING  TITLE.    Actual  adverse  possession  of  real  estate 

for  ten  years  creates  a  title  by  prescription,  and  is  a  sufficient 
basis  on  which  to  maintain  an  action  to  quiet  the  title  thereto. 

Appeal  from    Wright    District    Court. — Hon.   J.   L. 

Stevens,  Judge. 

Wednesday,  October  22,  1890. 

This  action  was  commenced  on  the  tenth  day  of 
December,  1887.  The  plaintiff  claimed  to  be  the  owner 
of  a  farm  which  is  in  the  possession  of  the  defendants, 
and  the  prayer  of  the  petition  was  that  the  title  be 
quieted  in  the  plaintiff.  The  defendants  answered 
claiming  that  Harriet  E.  Clow  was  the  owner  of  the 
land.  A.  cross  petition  was  also  filed,  in  which  it  was 
claimed  that  Harriet  E.  Clow  was  the  owner  of  the  land 
by  a  title  acquired  by  adverse  possession  thereof  for 
more  than  ten  years,  and  also  by  a  tax  deed.  This 
cross-petition  was  answered,  and  the  answer  was  also 
made  a  cross-petition,  and  affirmative  relief  by  quieting 
title  in  plaintiff  was  prayed  by  the  plaintiff.  When 
the  cause  was  called  for  trial,  the  plaintiff  withdrew, 
and  dismissed  her  original  petition.  The  cause  was 
tried  upon  the  cross-petition  and  answer  thereto.  A 
decree  was  entered  quieting  the  title  in  Harriet  E.  Clow, 
and  the  plaintiff  appeals. 
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Rep.    (Neb.)    915;    Quinn  v,   Quinn^   76    Iowa,    665; 
Bunce  v.  Bidioell,  43  Mich.  542 ;  6  N.  W.  Rep.  1023. 

III.  The  foregoing  considerations  dispose  of  all 
material  questions  in  the  case.  The  defendant,  Harriet 
E.  Clow,  also,  claims  title  to  the  land  under  a  tax  deed. 
As  we  hold  that  her  title  by  adverse  possession  is  com- 
plete, we  need  not  consider  the  claim  made  under  the 
tax    deed.     The  decree  of  the  district  court  will   be 

AFFIRMED. 


Sarah  M.  Douglass,  Appellee,  v.  George  Douglass, 

Appellant 

1.  Divoroe :  obxjbl  and  inhuman  treatment.  The  address  of  base 
epithets,  such  as,  a  bitch,  helljon,  a  son  of  a  bitch,' by  a  husband 
to  his  wife,  accompanied  with  such  threats  of  physical  violence  ;  as, 
shaking  his  fists  in  her  face,  and  at  times  threatening  to  shoot  her, 
and  with  occasional  acts  of  violence  toward  the  person  of  the  wife, 
rendering  her  lame  or  bruised  for  some  days,  is  fc:uch  inhuman 
treatment  as  may  be  said,  as  a  matter  of  law,  to  endanger  the  life 
of  the  wife,  where  the  husband  is  a  strong  man  physically,  and 
possessed  of  an  ungovernable  temper,  while  the  wife  is  not  pos- 
sessed of  good  health  nor  of  much  physical  endurance  ;  although 
the  organization  and  temperament  of  the  wife  is  such  that  the  use 
of  the  base  epithets  alone  could  not  be  held,  as  a  matter  of  law,  to 
endanger  her  life. 

'2.     :   CONDONATION.    Cohabitation  with  the  husband  after  the 

commencement  of  a  suit  by  a  wife  for  divorce,  upon  the  ground  of 
inhumiin  treatment,  will  not  constitute  a  condonation  of  the 
offense  on  account  of  which  the  divorce  is  asked,  where  the 
inhuman  treatment  is  continued  during  the  time  of  such  cohabita- 
tion. 

-3.     :  ALIMONY.    The  amount  of  the  defendant's  property  was 

variously  estimated  to  be  from  twelve  to  thirty-seven  thousands 
of  dollars  above  all  indebtedness.  Held,  that  an  award  to  the  plain- 
tiff as  alimony  of  four-sevenths  of  a  piece  of  property  valued  at 
fifteen  thousands  of  dollars,  and  the  sum  of  two  hundred  and  fifty 
dollars  for  attorney's  fee,  was  not  excessive. 

Appeal  from   the    Woodbury  District   Court — Hon. 

Geokge  W.  Wakefield,  Judge. 
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Wednesday,  October  22,  1890. 

Action  for  divorce  and  alimony.  There  was  a 
decree  for  the  plaintiff,  from  which  the  defendant 
appeals. 

Lutz  &  Sears^  for  appellant. 

Joy^  Hudson^  Call  &  Joy^  for  appellee. 

Granger,  J. — I.     The  ground  of  plaintiff's  action 

is  cruel  and  inhuman  treatment.    The  parties  were  mar- 

1.  divorob:        ried  in  1872,  and  have  resided  at  Sioux  City 

tohuman        for  fourteen  years  before  the  commencement 

treatment.      ^^  ^j^-^  ^^j^     rpj^^  specific  acts  Constituting* 

the  alleged  cruel  and  inhuman  treatment  are,  harsh  and 
abusive  language,  threats  and  occasional  acts  of  per- 
sonal violence.  We  will  not  review  the  testimony  at 
length,  nor  make  extended  comments.  It  abounds 
with  efforts,  as  is  so  often  true  in  this  class  of  cases,  in 
attempts  to  go  into  the  forgiven  past  to  unbury  the 
little  incidents  that,  because  experienced  and  forgiven, 
should  rather  sweeten  than  mar  the  joys  of  domestic 
life,  and  to  magnify  their  importance  through  or  in  the 
light  of  the  later  experiences  leading  to  this  attempt  at 
separation. 

An  extract  from  plaintiff's  testimony  will  best 
indicate  the  treatment  which  she  claims  is  such  as  to- 
endanger  her  life  :  "  Within  the  last  two  years  he  is 
somewhat  more  like  a  madman  than  like  a  sane  man 
at  his  home.  He  would  come  in  the  house  and  ask 
me  what  I  had  got  to  say.  I  wouldn't  speak  to  him. 
He  would  ask  me  what  I  had  got  to  say.  Would  tell 
him  that  I  had  nothing  to  say  except  his  supper  was 
ready,  and  that  I  was  glad  he  had  come  home  to  supper, 
or  breakfast,  or  dinner,  or  whatever  it  might  be.  He 
said  he  didn't  care  a  damn  about  my  feelings;  that  I 
was  lazy,  and  wasn't  good  for  anything,  and  I  wasn't 
worth  hell-room  anyway  ;  that  I  couldn't  be  depended 
upon  ;  that  I  was  crazy  ;  and  that  he  was  going  to  have 
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me  before  the  commissioners  as  a  candidate  for  the 
insane  asylum.  He  was  most  wild  and  abusive  about  a 
couple  of  times  a  week.  His  conduct,  when  not  at  his 
worst,  was  ugly  and  abusive.  He  would  come  in  and 
swear  at  me  because  dinner  wasn'  t  on  the  table,  or  so  a 
little  thing  wasn't  done  about  the  house,  and  he  would 
continually  swear  and  rave.  Most  of  the  time  he  had  been 
drinking,  I  should  say.  He  seemed  to  be  very  excited 
a  great  deal,  most  of  the  time  on  account  of  the  stimu- 
lants he  had  taken,  I  suppose.  He  would  commence 
abusing  me,  for  instance,  by  asking  what  I  had  for  sup- 
per, and  then  he  would  tell  me  that  I  didn't  have  any- 
thing for  supper ;  and  I  would  ask  him  to  come  in  to 
breakfast,  and  he  would  say  I  didn'  t  have  anything  for 
breakfast;  and  he  would  curse  and  swear  because  I 
didn't  have  anything  for  breakfast  or  dinner;  and  he 
would  put  on  his  hat  sometimes  and  go  to  the  office. 
When  he  did  not  go  to  the  office,  he  would  do  a  great 
deal  of  swearing  and  making  his  gestures  with  his  fists 
at  me.  Oftentimes  I  would  sit  down  to  the  table,  and 
he  would  be  in  such  a  rage  that  he  couldn't  sit  there  to 
eat  himself,  nor  wouldn't  let  me,  and  I  would  get  up  to 
go  away,  and  he  would  set  me  down  in  the  chair,  and 
stand  right  over  rfie,  and  if  I  would  attempt  to  get  up, 
as  I  did  a  great  many  times,  he  would  stand  with  his 
fists  right  over  me,  and  rave  and  swear  at  me.  He 
pushed  me  into  the  chair  by  taking  hold  of  my  arms 
and  shoulders,  and  seemed  to  be  very  violent ;  very 
much  excited.  He  said  he  would  fight  hell  out  of  me. 
There  was  no  use  for  me  to  say  anything.  I  told  him  I 
did  not  want  to  say  anything.  He  put  his  fists  against 
my  face  and  head,  sometimes  twice  a  week,  sometimes 
of tener.  Every  day  in  the  week  he  curses  and  raves 
without  me  seeing  any  occasion  at  all.  I  only  wanted 
him  to  be  quiet,  and  try  to  quiet  him,  but  he  insisted 
on  raving  and  raging.  He  laid  hands  on  me  several 
times, — many  times.  He  would  tell  me  that  I  couldn't 
handle  him.  Nobody  could  handle  him.  Mr.  Joy  could 
not  handle  him.  He  would  fight  hell  out  of  Joy,  and 
everybody  else.     I  don' t  know  what  else  he  could  do 


Oct.  1890]         Douglass  v.  Douglass.  261 

■  -- 

but  quarrel.  He  would  call  me  a  God-damn  hellyon, 
and  a  God-damn  bitch,  and  said  I  was  a  lighter.  He 
called  me  a  son  of  bitch,  and  everything  of  that  sort. 
One  Sunday  he  came  home  to  dinner  about  four  o'clock 
in  the  afternoon.  I  was  sitting  in  the  room  reading, 
and  he  wanted  to  know  what  I  had  got  to  say  because 
he  did  not  come  to  dinner.  I  said,  '  Nothing,  but  your 
dinner  is  ready  there,  on  the  table.'  He  said  I  had  no 
dinner  for  him,  took  hold  of  me,  and  as  I  was  leaving 
the  sitting-room  he  followed  me  into  the  little  hall, 
pushed  me  down  on  the  stairs,  and  kept  me  there  for  a 
long  time, — about  three-quarters  of  an  hour, — raging 
and  raving  over  me,  calling  me  names,  saying  that  I 
could  not  tight  him,  and  that  Joy  could  not  fight  him  ; 
that  he  would  do  what  he  pleased,  come  home  when  he 
pleased,  and  go  where  he  pleased.  He  put  his  hands 
against  me,  straightening  me  out  on  the  stairs,  leaving  no 
marks,  but  I  was  lame  for  a  week.  He  took  once  hold 
of  me  by  my  shoulders  with  his  twb  fists  up  against 
me,  from  which  I  carried  the  marks  for  two  weeks, 
without  a  reason, — just  because  he  was  ugly.  He  often 
said  he  would  send  me  to  hell.  A  year  ago  last  sum- 
mer he  took  hold  of  my  shoulders,  and  jammed  me 
right  up  against  the  side  of  the  house.  I  had  black  and 
blue  marks  for  a  couple  of  weeks.  It  left  me  prostrated 
80  that  I  was  very  nervous  and  weak.  One  day,  while 
I  was  arranging  the  table,  he  came  up  and  around  to 
me,  shook  his  fist  in  my  face,  and  said  he  would  fight 
hell  out  of  me.  I  told  him  to  be  quiet.  I  started  to 
go  in  the  other  room.  He  took  hold  of  me  and  throwed 
me  on  the  bed.  I  had  a  dinner  knife  in  my  hand,  and 
dropped  it,  and  when  he  insisted  on  throwing  me  as  he 
did,  I  said:  'I  will  strike  you  with  the  knife  if  you 
don't  leave  me  alone  ;'  and  in  defense  I  just  drew  the 
blood  on  his  hand  a  very  little.  He  threatened  to 
knock  hell  out  of  me  if  I  did  not  settle  down  and  be  a 
woman.  He  wanted  me  to  settle  down  and  be  a  woman. 
He  kept  me  about  an  hour  on  the  bed,  setting  me  down 
every  time  I  would  raise.  He  injured  my  side  by  doing 
so,  and  broke  a  slat  in  the  bed.    I  was  lame  for  three 
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weeks  in  the  spine  and  neck,  and  entirely  prostrated. 
His  conduct  daring  nighte  was  cross.  He  would  swear 
and  rave,  sometimes  two  hours.  He  would  ask  me  if  I 
was  asleep,  why  I  did  not  sit  up,  why  I  wasn't  awake, 
or  why  I  wasn't  asleep.  I  used  to  sit  tip  for  him,  and 
he  would  swear  on  that  account,  and  said  he  should 
stay  out  nights  as  long  as  he  pleased,  and  threatened  to^ 
knock  me  into  hell  if  I  didn't  go  to  bed  and  sleep.  I 
used  to  go  out  of  the  house  to  sleep.  He  came  home  so 
enraged,  so  crazy,  that  I  was  afraid  to  stay." 

It  is  not,  as  we  understand,  and  could  not  well  be 
claimed,  but  that  if  the  plaintiff's  statements,  as  set  out, 
are  true,  the  treatment  of  her  is  so  inhuman  as  to 
endanger  life.  With  a  few  exceptions,  the  statements 
of  the  plaintiff  as  to  the  conduct  of  the  defendant  are 
expressly  denied  by  him  in  evidence,  and  in  many 
instances  there  is  no  corroborative  evidence  for  either 
party.  It  is  true  that,  for  some  years  past,  the  domestic 
life  of  the  parties  has  been  so  quarrelsome  that,  if  the 
sunshine  of  peace  has  dawned  upon  it,  the  fact  has  not 
found  its  way  into  the  record  of  this  case.  A  reason 
for  this  may  be  that  the  zeal  for  success  in  the  trial  has 
led  each  party  to  trace  out,  and  bring  to  light  in  the 
record  the  faults  rather  than  the  virtues  of  the  other. 
Prom  our  examination  of  the  record,  we  are  led  to  the 
belief  that  neither  party  is  alone  responsible  for  this 
unhappy  condition  of  affairs.  Our  inquiry  is,  whether 
the  continuance  of  the  relationship  of  the  parties  will 
endanger  her  life  because  of  inhuman  treatment  by  the 
defendant.  Any  husband  who  says  to  his  wife,  without 
provocation,  as  is  apparent  from  the  record  of  this  case, 
that  she  is  **a  bitch,  a  hellyon,  a  son  of  a  bitch,"  and 
names  of  that  sort,  is  guilty  of  inhuman  treatment.  The 
law  in  providing  for  a  divorce  for  inhuman  treatment  con- 
templates that  human  beings  maybe  guilty  of  inhuman 
conduct ;  and  such  expressions  are  certainly  '*  cruel  and 
unfeeling,"  and  *' destitute  of  that  kindness  and  ten- 
derness that  belong  to  a  human  being."  Such  treat- 
ment, however,  does  not  always  endanger  human  life. 
Much  depends  upon  the  organization,  the  temperament, 
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of  the  person  subjected  to  the  treatment.  Many  a  wife 
and  mother  of  refined  sensibility,  and  of  anon-combative 
temperament,  thas  victimized,  woald  languish  and  die. 
Others,  less  refined,  or  more  combative  in  temperament, 
would  meet  the  emergency  without  danger  to  life,  or  even 
^n  impairment  of  health. 

If  this  record  stood  alone  upon  the  danger  to  the 
life  of  plaintiff,  because  of  the  treatment  by  the  defend- 
ant in  applying  to  her  base  epithets,  or,  added  thereto, 
her  complaints  as  to  his  general  demeanor,  including 
her  charge  of  neglect,  we  should  hold  that  the  conduct 
vfoa  not  such  as  to  endanger  life.  To  us  the  important 
inquiry  is  as  to  his  threats  and  acts  of  personal  vio- 
lence. Her  testimony  shows  that  he  has  repeatedly 
assaulted  her.  This  he  denies.  One  assault  was  surely 
made  when  she  had  a  table  knife  in  her  hand,  but  each 
says  the  assault  was  made  by  the  other.  As  an  aid  to 
the  truthfulness  of  these  statements,  we  may  look  to 
other  incidents  in  which  there  is  corroboration.  We 
do  not  find  that  the  defendant,  in  terms,  admits  or 
denies  that  he  made  threats  of  personal  violence.  It  is, 
perhaps,  a  fair  inference,  from  his  testimony,  that  he 
denies  them.  If  admitted,  it  would  go  far  to  substan- 
tiate plaintiff's  statements  as  to  the  violence.  If  he 
intends  a  denial,  we  think  his  statement  is  fairly  over- 
come by  the  record.  It  is  somewhat  significant  that,  in 
nearly  every  instance  where  their  quarrels  have  been 
witnessed,  her  statements  have  corroboration.  The 
defendant  says  that  in  every  instance  of  their  quarrel- 
ing, except  one,  she  commenced  it.  The  girl  who  worked 
for  them  six  weeks  two  years  before  the  trial,  and  four 
weeks  one  year  before,  in  her  testimony,  leaves  little 
room  to  doubt  that  the  defendant's  statements  are  not 
true.  During  the  first  period,  the  defendant  was  cer- 
tainly very  abusive  in  language,  and  quarrelsome,  and 
without  any  provocation,  and  she  says  the  second  time 
she  was  there  he  was  just  as  bad,  if  not  worse.  She  says 
it  was  an  every-day  occurrence — sometimes  three  times 
a  dav-~"  that  he  swore  and  cursed  ;  that  plaintiff 
would,  to  make  peace,  leave  the  house  until  he  went 
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back  to  the  office,  and  later  let  him  jaw  until  he  got 
tired."  This  is  a  plain  contradiction  of  the  testimony 
of  the  defendant,  and  corroborative  of  the  plaintiff,  and 
is  of  value  in  settling  the  questions  of  conflict  in  other 
particulars. 

Nellie  Walker,  a  sister  of  plaintiff,  was  in  the  fam- 
ily frequently  for  the  last  two  years,  and  testiiies  that 
the  doctor  called  his  wife  bad  names,  and  used  profane 
language  almost  every  day,  and  says :  *'  Several  times, 
at  the  dinner  table,  he  got  up  and  stood  over  her,  and 
cursed  her,  and  said  he  would  send  her  to  hell."  She 
says:  *'I  have  seen  him  pull  her  round,  but  I  never 
saw  him  strike  her."  This  is  again  corroborative  of 
the  plaintiff,  and  plainly  contradicts  the  defendant. 

Mr.  Joy,  the  senior  counsel  for  plaintiff,  before  the 
commencement  of  this  suit,  was  at  the  house  in  her 
interest  to  procure  a  settlement  of  their  property  affairs, 
and  says :  "  The  doctor  spoke  to  me  when  he  came  into 
the  room  a  few  words.  Then  he  went  across  to  Mrs. 
Douglass,  and  commenced :  *  You  damned  hellyon,  what 
do  you  want?  Damn  you,  you  are  naught.'  He  shook 
his  fists  in  her  face,  and  called  her  a  damned  hellyon. 
*I  will  send  you  to  hell.  I  will  fix  you,  damned  bitch,' 
and  epithets  of  that  kind."  The  defendant,  in  his  tes- 
timony, admits  that  he  commenced  this  quarrel,  and 
admits  much  of  the  testimony  of  Mr.  Joy ;  but  says  he 
did  not  call  her  a  bitch,  or  shake  his  fists  in  her  face. 
He  says  when  he  quarrels  he  is  in  the  habit  of  making 
gestures  with  his  fists.  The  difference  between  gestures 
with  the  fists  and  the  shaking  of  fists,  when  one  is 
standing  over  another  with  such  threats,  might  be  diffi- 
cult to  know.  We  do  not,  in  this  connection,  lose  sight 
of  the  provocation  that  plaintiff  was  then  contemplating 
this  suit,  and  was  seeking  to  divide  the  property  they 
possessed,  which  was  of  considerable  amount,  and 
against  the  wish  of  defendant ;  but  the  fact  is  of  consid- 
erable value  in  this,  that  it  shows  the  inclination  of  the 
defendant,  when  under  provocation,  as  to  threats  and 
violence,  and  his  conduct  on  this  occasion  is  in  accord 
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with  the  testimony  of  the  plaintiflf,  and  some  other  wit- 
nesses, as  to  his  general  conduct  towards  her  when  in 
anger,  and  goes  far  to  support  the  statements  of  the 
plaintiff  as  to  repeated  assaults  upon  her.  Both  the 
defendant  and  Mr.  Joy  say  that  at  this  time  the  plain- 
tiff was  mild ;  and  Mr.  Joy  says  she  tried  to  induce  him 
to  be  quiet,  and  that  she  finally  began  to  cry.  The  ser- 
vant girl,  whose  testimony  we  have  cited,  says  the 
plaintiff  would  say,  when  defendant  was  talking : 
"Doctor,  please  be  still ;  please  be  still ;  don't  talk  so." 
And  she  says:  *'  I  can  swear  I  never  heard  her  swear 
or  quarrel." 

It  is  very  clearly  shown  by  the  evidence  that  the 
plaintiff  repeatedly  fled  from  the  house  to  the  neighbors 
after  the  defendant  returned  home  at  night ;  sometimes 
remaining  over  night,  and  at  others  returning  home  for 
the  night.  The  defendant  does  not  deny  the  facts  as  to 
her  going,  and  could  not,  well,  for  she  is  abundantly 
corroborated  by  the  neighbors ;  but  he  denies  that  his 
conduct  was  the  cause  of  it,  and  claims  that  it  was  done 
for  effect.  The  plaintiff  says  the  doctor  often  threat- 
ened to  shoot  her,  and  that  he  kept  a  revolver  part  of 
the  time,  which  she  took  from  under  his  pillow,  and 
put  in  the  drawer.  We  do  not  understand  the  plain- 
tiff to  mean  that  the  revolver  was  kept  with  a  view 
of  violence  towards  her,  but  only  that  he  had  one  for 
protection,  and,  when  in  anger,  would  make  such 
threats ;  and  we  attach  no  other  importance  to  this  par- 
ticular fact. 

Our  conclusion  is  that  the  plaintiff  is  sustained  by 
the  evidence  in  her  statements,  as  to  acts  of  personal 
violence  by  the  defendant;  and,  with  that  fact  found, 
but  one  result  can  follow.  The  acts  of  violence  are  not 
the  results  of  any  deliberative  purpose,  but  of  an 
ungovernable  temper,  rendered  more  dangerous  in  later 
years  by  the  excessive  use  of  ardent  spirits.  The 
defendant  is  a  strong  man  physically,  and  the  plaintiff 
by  no  means  of  good  health,  or  much  physical  endur- 
ance. It  is  not  for  a  court  to  say,  in  view  of  such 
habitual  treatment,  certainly  inhuman,  with  a  man  of 
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such  a  temper  and  physical  force,  and  the  added  nncer- 
tainty  of  what  his  drinking  habit  and  growing  dislike 
may  induce,  that  the  life  of  the  plaintiff  is  not  in  dan- 
ger. If  we  concede  that  the  plaintiff  is  meddlesome  in 
her  ways,  and  has  done  much  that  would  naturally  pro- 
mote domestic  discord,  there  is  nothing  in  her  course 
of  conduct  that  is  a  justification  of  the  defendant's 
treatment,  or  that  can  furnish  him  a  legal  excuse  as 
against  her  claim  for  separation. 

II.  There  is  a  claim  of  condonation  because  of 
cohabitation  after  commencement  of  this  suit.  The 
g^ .  ^^^^    claim  has  no  support  in  the  record  because 

nation.  ^f  ^i^q  after  conduct  of  defendant.     And, 

again,  admitting  the  application  of  the'  rule  to  acts  of 
cruelty,  it  is  of  very  doubtful  merit  in  such  cases,  unless 
the  court  is  satisfied  that  the  danger  which  is  the  basia 
for  the  separation  no  longer  exists.  From  the  very 
nature  of  the  case,  the  doctrine  should  be  applied  with 
caution,  where  the  object  of  the  decree  is  safety  to  life. 
2  Bish.  Mar.  &  Div.,  sees.  61  and  68. 

III.  The  plaintiff  was  possessed  of  property  in  her 
own  right.     There  is  a  conflict  of  testimony  as  to  the 

amount  of  the  defendant's  property.    The 
'  ■  plaintiff  urges  that  it  is  over  thirty-seven 

thousand  dollars,  and  the  defendant  about  twelve 
thousand  dollars,  besides  indebtedness.  It  is  quite 
likely  the  true  amount  is  somewhere  between  the  esti- 
mates of  the  parties ;  but  certainly  that  of  the  defend- 
ant must  be  too  low.  Lot  12  in  block  11,  east  addition 
to  Sioux  City,  belonged  to  defendant,  and  the  district 
court  gave  to  the  plaintiff  four-sevenths  thereof,  with 
two  hundred  and  fifty  dollars  as  attorney's  fees.  The 
value  of  the  entire  lot  is  about  fifteen  thousand  dollars. 
Defendant  insists  that  the  allowance  is  too  much.  The 
parties  have  one  son,  about  sixteen  years  of  age,  as  to 
whom  the  district  court  made  no  orders  ;  but  reserved 
the  right  to  do  so  hereafter,  on  the  application  of  either 
party.  In  view  of  all  the  facts,  we  are  not  prepared  to 
say  the  allowance  of  the  district  court  is  not  right.     It  ia 
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'      ■  ■ '  '        11,1        —  . 

not  a  matter  on  which  different  persons,  by  separate 
<;alculations,  would-be  likely  to  reach  the  same  conclu- 
sion as  to  amount.     The  judgment  of  the  district  court 

is  AFFIRMED.  ' 


i^'red  Annaker,  Appellee,  v.  Chicago,  Rock  Island  & 

Pacific  Railway  Company,  Appellant.  iS^nsj 

1.  Negligence :  evidence.  The  plaintiff  alleged  in  his  petition 
that  the  defendant  carelessly  and  negligently  caused  the  rear  end 
of  a  freight  train,  propelled  by  an  engine,  to  pass  rapidly  over  its 
tracks  while  approaching  a  street  crossing,  whereby  he  and  his 
horses  and  wagon  were  injured.  In  support  of  these  allegations, 
the  opinions  of  witnesses  were  received  in  evidence  as  to  the  Fpeed 
of  the  train  at  the  time,  and  there  was  evidence  as  to  the  time  the 
train  started,  the  distance  it  traveled,  the  force  with  which  it 
struck  the  wagon  and  horses,  and  the  distance  it  moved  after 
striking  them.  Held,  that  negligence  was  sufficiently  charged  in 
the  petition,  and  that  the  evidence  was  such  as  to  warrant  the 
submission  of  the  question  to  the  jury. 

^2.     :  RAILROADS :  STREET  CROSSINQ  :  FLAOMAN.    The  knowledge 

of  a  traveler  over  a  railroad  at  a  street  crossing  that  no  flagman  is 
stationed  there  at  such  hour,  and  his  dependence,  for  that  reason, 
upon  his  own  sight  and  hearing  to  discover  the  approach  of  trains, 
will  not  excuse  the  railroad  company  for  its  negligence  in  not 
keeping  a  flagman  stationed  at  the  crossing  at  such  hour. 

8.     : : : .     Whether  the  failure  of  a  railway 

company  to  keep  a  flagman  on  duty  at  a  street  crossing  in  a  city, 
over  whicli  its  road  passes,  at  a  given  liour  in  the  day,  constitutes 
negligence,  is  a  question  to  be  determined  from  a  consideration  of 
all  the  circumstances  of  the  particular  case. 

4.  : : :  SIGNALS.  The  defendant's  witnesses  testi- 
fied that  signal  lights  were  displayed  at  the  crossing,  and  the  bell 
on  the  engine  was  rung  as  it  approached  the  same.     The  plaintiff, 

V  on  the  other  hand,  testified  that  he  did  not  see  the  lights  nor  hear 
the  bell.  Held,  that  if  the  plaintiff  was  in  a  position  to  hear  the 
beU  if  rung,  and  see  the  lights  if  displayed,  and  he  was  listening 
and  looking  for  that  purpose,  there  was  such  a  conflict  in  the  testi- 
mony as  to  require  the  submission  of  the  question  to  the  jury. 

^.     :  INSTRUCTIONS.     It  is  proper  for  a  court  to  refuse  to  give  an 

instruction  to  a  jury,  which  is  not  applicable  to  the  case  under  the 
evidence,  though  correctly  stating  a  rule  of  law. 
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6.  — ^ :  DAMAOE8.  The  plaintiff  testified  that  he  had  paid  a  phy- 
sician named  five  dollars,  while  the  physician  testified  that  he  did 
not  know  whether  the  money  received  was  for  services  rendered 
the  plaintiff  or  other  members  of  his  family.  Heldf  that  whether 
the  sum  named  was  paid  by  plaintiff  on  account  of  the  injury  sus- 
tained by  him  through  defendant's  negligence,  was  a  question  for 
the  jury  to  decide. 

Appeal  from    Polk  District  Court. — Hon.    Mabcus 

Kavanagh,  Judge. 

Wednesday,  October  22,  1890. 

Action  to  recover  damages  for  the  alleged  negli- 
gence of  the  defendant's  employes  in  backing  a  train  of 
cars,  propelled  by  an  engine,  against  the  plaintiff 's 
wagon  and  horses  at  a  street  crossing,  whereby  they  and 
the  plaintiff  were  injured.  The  case  was  tried  to  a  jury, 
and  a  verdict  returned  in  favor  of  the  plaintiff  for 
twenty-one  hundred  and  seventy-five  dollars.  Defend- 
ant's motion  for  new  trial  was  overruled,  and  judgment 
(entered  on  the  verdict.     The  defendant  appeals. 

Thomas  S.  Wright  and  Cummins  &  Wright^  for 
appellant. 

Cfcfe,  McVey  &  Clark^  for  appellee. 

Given,  J. — I.  Appellant's  first  contention  is  that 
the  conrt  erred  in  submitting  as  an  element  of  negligence 
1  necuqencb:  *^®  Speed  of  the  train,  because  not  charged 
evidence.  in  the  petition,  nor  included  in  the  state- 
ment of  the  issues  made  by  the  court,  and  because  there 
was  no  evidence  upon  which  to  submit  the  question. 
The  allegation  in  the  petition  is  that  "the  defendant 
carelessly  and  negligently  caused  the  rear  end  of  a 
freight  train,  propelled  by  an  engine,  to  approach  a 
street  crossing  from  the  east,  and  then  and  there  to 
pass  rapidly  over  the  south  one  of  the  tracks  of  defend- 
ant." In  stating  the  issues,  the  court  followed  sub- 
stantially the  language  of  the  petition.  The  exigencies 
of  the  service  require  that  trains  of  cars  be  frequently 
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propelled  backwards.  To  say  that  a  train  of  cars  has 
been  so  propelled  does  not  charge  negligence.  Whether 
to  so  move  a  train  is  negligence  mnst  depend  upon  the 
circumstances.  Omit  what  is  stated  as  to  the  speed  of 
the  train,  and  you  have  no  circumstance  charging  neg- 
ligence. It  would  not  be  negligence  for  the  defendant 
to  cause  the  rear  end  of  a  freight  train,  propelled  by  an 
engine,  to  approach  a  street  crossing.  It  is  the  fact  of 
so  approaching  it,  and  passing  *' rapidly  over,"  that 
constitutes  the  negligence  charged  in  this  part  of  the 
petition.  Such  being  the  construction,  we  hold  that 
the  court  properly  stated  the  issue. 

There  were  two  classes  of  evidence  relating  to  the 
speed  of  the  train, — the  opinion  of  the  witnesses  as  to 
its  speed,  and  evidence  as  to  the  time  it  started,  the 
distance  it  traveled,  and  force  with  which  it  struck  the 
wagon  and  horses,  and  the  distance  it  moved  after 
striking  them.  Under  the  state  of  the  pleadings  and 
proofs,  it  was  the  duty  of  the  court  to  submit  this  ques- 
tion to  the  jury. 

II.  The  appellant  complains  of  the  refusal  of  the 
court  to  give  an  instruction  eliminating  from  the  case 

8. :  rau-       the  claim  of  negligence,   based  upon  the 

croslLgf^flac^  absence  of  a  flagman,  for  the  same  reasons 
™*"'  as  urged  for  withholding  from  the  jury  any 

inquiry  as  to  the  speed  of  the  train.  It  is  charged  in  the 
petition  that  the  defendant  neglected  to  have  a  watch- 
man at  the  street  crossing  to  give  warning  of  the 
approach  of  said  train.  Here  again  the  court  followed 
the  language  of  the  petition  in  stating  the  issue.  It 
appears  without  controversy  that  this  accident  occurred 
on  the  morning  of  December  26,  1887,  a  few  minutes 
after  six  o'clock ;  that  it  was  a  dark,  foggy  morning ;  that 
no  watchman  or  flagman  was  then  on  duty  at  the  cross- 
ing ;  that  defendant's  flagman  did  not  come  on  duty  at 
that  crossing  until  seven  o'clock  in  the  morning;  that 
there  was  considerable  travel  over  the  crossing  as  early 
as  six  o'clock;  and  that  several  trains  went  out  from 
defendant's  depot,  near  by,  over  said  crossing  about  six 
o'clock  each  morning.   The  plaintiff  states  that  he  knew 
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there  was  no  watchman  there  at  that  hour,  and  appel- 
lant's contention  is  that,  as  he  knew  there  was  no 
watchman  there,  and  did  not  depend  upon  one,  but 
looked  for  himself,  and,  by  so  looking,  he  could  see  all 
that  the  watchman  would /have  seen,  the  presence  of  a 
watchman  would  have  been  no  protection ;  and  hence 
his  absence  was  not  the  cause  of  the  injury.  The  pro- 
tection afforded  by  the  presence  of  a  vigilant  watchman 
at  a  traveled  street  crossing  is  quite  different  from  that 
afforded  by  a  caution  board.  The  caution  board  says 
to  the  traveler,  ''Here  is  a  railway  track,  and  you 
«hould  look  out  for  trains  that  may  move  upon  it," 
while  the  Hagman  looks  for  the  coming  train,  and  warns 
the  traveler  of  its  approach.  The  traveler  knowing  of 
the  presence  of  a  railway  may  have  his  view  obstructed 
,a8  he  approaches  it,  but  the  watchman  may  go  out 
upon  the  track,  where  he  can  command  the  most 
extended  view.  This  case  affords  an  illustration.  The 
testimony  shows  that  there  were  several  tracks  along 
Vine  street,  running  east  and  west,  over  which  the 
plaintiff  was  crossing  to  the  south  ;  that  the  train  was 
being  propelled  on  the  south  track  ;  and  that  there  was 
one  or  more  cars  east  of  the  crossing,  on  one  of  the 
northerly  tracks,  that  may  have  obstructed  plain- 
tiff's view  of  the  train,  while  it  would  have  been  in  full 
view  of  a  watchman  standing  in  the  middle  of  the 
street.  It  is  alleged  that  no  signals  were  given  of  the 
approach  of  the  train  by  displaying  lights,  or  sounding 
the  bell ;  hence  it  is  urged  that  a  watchman  would  not 
have  been  aware  of  its  approach  any  more  than  the 
plaintiff  was  ;  therefore,  the  absence  of  a  watchman  was 
not  the  proximate  cause  of  injury.  There  is  testimony 
tending  to  show  that  this  train  was  passing  in  accord- 
ance with  the  common  custom, —  in  other  words  that  it 
was  regularly  moved  in  that  direction  each  morning ; 
and,  therefore,  its  approach  at  that  hour  would  have 
been,  or  should  have  been,  known  to  a  watchman.  We 
think  there  was  no  error  in  refusing  the  defendant's 
instruction  eliminating  from  the  case  the  claim  of  negli- 
gence, based  upon  the  absence  of  a  watchman. 
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III.  Appellant  contends  that  it  was  error  to  leave 
it  to  the  jury  to  determine  whether,  under  the  circum- 
stances, it  was  negligence  not  to  have  a  flag- 
man  at  the  crossing.  It  is  not  negligence 
per  se  for  a  railway  company  to  omit  to  keep  a  flagman 
at  every  street  or  highway  crossing,  at  any  given  hour 
of  the  day  or  night.  Whether  such  omission  is  negli- 
gence depends  upon  the  circumstances, — such  as  the^ 
frequency  with  which  trains  are  passing,  the  amount 
of  travel,  the  opportunities,  or  want  of  opportunities, 
for  travelers  observing  the  approach  of  trains,  and  the^ 
like.  It  is  clearly  a  question  of  fact  as  to  whether  the 
defendant  was  negligent  in  not  having  a  flagman  at  this- 
crossing  at  the  time  of  this  accident,  and  that  questioa 
was  properly  submitted  to  the  jury. 

IV".     The  appellant  makes  the  further  contention, 
that  the  court  erred  in  subihitting  to  the  jury  the  issue^ 

^ . .       of  signals  and  lights,  because  there  was  no 

— :  signals,  evidence  upon  which  to  submit  it.  A  num- 
ber of  witnesses  testified  that  lights  were  displayed  and 
the  bell  rung,  while  the  plaintiff  testifies  that  he  did 
not  hear  the  bell.  It  is  contended  that  this  statement 
does  not  create  a  conflict  with  the  evidence  of  defend -^ 
ant's  witnesses  that  the  bell  was  rung  and  lights  dis- 
played. It  is  true  that  for  plaintiff  to  say  that  he  did 
not  hear  a  bell,  or  see  a  light,  does  not  create  a  conflict 
with  one  who  says  he  did ;  but,  if  it  appears  that  the 
plaintiff  was  in  position  to  hear  the  bell  if  rung,  and 
see  the  lights  if  displayed,  and  that  he  was  listening^ 
and  looking  for  that  purpose,  then  there  is  a  conflict. 
There  was  testimony  tending  to  show  that  even  though 
lights  were  displayed,  as  testified  to  by  the  defendant's 
witnesses,  yet  that  there  were  intervening  obstacles  that 
would  have  prevented  the  plaintiff  from  seeing  them 
from  his  position  in  crossing  the  track.  Under  the 
state  of  the  testimony,  there  was  no  error  in  submitting 
this  issue  to  the  jury. 

V.     The  defendant  asked  an  instruction  as  follows : 
"In  the  consideration  of  the  evidence  of  equally  credible 
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5  .  ing^^Q.   witnesses,  affirmative  testimony,  as  that  a 

tions.  5^11  ^33  rung,  is  entitled  to  more  weight 

than  negative  testimony,  as  that  a  bell  or  whistle  was 
not  heard."  Appellant  complains  of  the  refusal  to  give 
this  instruction.  That  it  clearly  states  the  law  cannot 
be  questioned,  and  would  be  applicable  where  the 
negative  testimony  was  simply  as  stated, — that  is,  that 
a  bell  or  whistle  was  not  heard, — but  not  applicable 
where  they  were  listened  for  within  hearing  distance, 
and  not  heard.  The  attention  of  the  jury  was  suffi- 
ciently directed  to  this  matter  in  the  third  paragraph 
of  the  charge,  as  to  how  they  were  to  weigh  the  testi- 
mony, and  especially  in  the  dil^ection  that  they  were  to 
consider  the  witness'  means  of  knowledge  concerning 
the  facts  about  which  he  testified. 

VL  '  The  only  remaining  error  assigned  and  urged 
in  argument  is,  that  the  court  erred  in  submitting  to 

the  jury,  as  an   element  of   damage,   the 

claim  for  medical  expenses,  because  there 
was  no  evidence  that  plaintiff  incurred  any  such  expense 
on  account  of  the  accident.  Appellant  testified  to  pay- 
ing Dr.  Priestley  five  dollars,  while  Dr.  Priestley  testi- 
fied that  he  did  not  know  whether  the  items  were  for 
services  rendered  to  plaintiff,  or  to  some  other  members 
of  his  family.  It  was  a  question  under  the  testimony 
whether  the  five  dollars  paid  to  Dr.  Priestley  was  on 
account  of  plaintiff's  injury  or  not,  and  that  was  a 
question  for  the  jury. 

Our  conclusion  is  that  the  judgment  of  the  district 
court  should  be  affirmed. 


Joseph  Gravel,  Appellant,  v.  H.  H.  Clougii  et  ah^ 
f^ii  Appellees. 

1.  Conversionof  Chattels  by  Mortgagee:  damages,  themeas* 
ure  of  damages  recoverable  for  the  conversion  of  mortgaged  chat- 
tels  by  a  wrongful  sale  thereof  by  the  mortgagee  is  the  difference 
between  the  price  for  which  the  property  sold  .and  the  market 
value  thereof  on  the  date  of  such  sale. 
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2.  Costs.  Where  issue  is  taken  upon  the  demands  of  the  plaintiff  in 
a  cause,  and  he  recovers  in  part,  and  the  defendant  is  partially 
successful  upon  a  counterclaim  therein,  the  costs  of  the  suit  should 
be  equitably  apportioned  betv7een  them. 

Appeal    from     Woodbury     District     Court  —Hon. 

George  W.  Wakefield,  Judge. 

Thursday,  October  23,  1890. 

On  the  eighth  day  of  July,  1886,  the  plaintiff  pur- 
chased of  the  defendant  one  hundred  and  forty- two 
head  of  cattle,  and  gave  therefor  his  two  notes  for 
twenty-nine  hundred  and  nineteen  dollars  and  sixty-five 
cents  each,  due  respectively,  February  8  and  July  8, 
1887 ;  and  on  the  ninth  of  December  he  executed  to  the 
defendant  a  mortgage  on  said  cattle  to  secure  the  pay- 
ment of  said  notes.  On  the  eighth  of  December,  1886, 
the  plaintiff  made  to  the  defendant  his  note  for  twelve 
hundred  dollars,  and,  on  the  day  following,  the  plaintiff 
made  two  other  chattel  mortgages  to  secure  the  twelve- 
hundred-dollar  note,  one  being  on  one  hundred  and  sev- 
enty-five tons  of  hay  in  Monona  county,  and  the  other 
on  certain  stock,  farm  machinery,  etc.,  in  Woodbury 
county  ;  and  on  the  fourteenth  day  of  December,  1886, 
he  made  another  mortgage  on  certain  horses,  the  same 
being  junior  to  a  mortgage  to  Chapin  Bros.  These 
mortgages  were  known  in  the  record  as  follows  :  That 
on  the  cattle  as  *'  Exhibit  A ; "  those  on  the  hay  and  on 
the  corn,  stock,  etc.,  in  Woodbury  county  as  '*  Exhibit 
B  ;"  and  that  on  the  horses  as  *'  Exhibit  C."  Exhibits 
B  and  C,  besides  securing  the  twelve- hundred-dollar 
note  by  their  terms,  are  additional  security  for  the 
two  notes  given  for  the  cattle.  The  consideration 
of  the  twelve-hundred-dollar  note  is  somewhat  in  dis- 
pute, but  it  is  undisputed  that  a  part  of  the  consider- 
ation therefor  was  an  agreement  by  the  defendant  to 
furnish  corn  and  feed  for  the  cattle  before  mentioned. 
No  part  of  the  consideration  for  the  twelve-hundred-dol- 
lar note  having  been  paid,  it  was,  by  agreement,  on  the 
twentieth  of  December,  1886,  surrendered  to  plaintiff. 
Vol.  81—18 
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Each  of  the  mortgages  contained  the  usual  clause  that^ 
^'  whenever  the  mortgagee  shall  deem  himself  unsafe, 
then,  and  in  that  case,  it  shall  be  lawful  for  such  mort- 
gagee *  *  *  to  take  immediate  possession  of  said 
cattle,  *  *  *  and  to  sell  the  same  at  public  auction, ' ' 
etc.  Under  the  provisions  of  the  mortgage,  and  on  the 
fifth  day  of  January,  1887,  the  defendant  firm  took 
possession  of  the  cattle,  and  on  the  twenty-fifth  of  Janu- 
ary, 1887,  sold  them  at  public  auction  for  five  thousand 
and  forty-one  dollars,  and  after  deducting  four  hun- 
dred and  sixty-four  dollars  as  the  costs  of  sale,  feed- 
ing, etc.,  indorsed  the  balance,  forty-five  hundred 
and  fifty-seven  dollars,  on  the  notes  given  for  the 
cattle,  leaving  a  balance  of  said  notes  still  unpaid. 
Thereafter,  on  the  seventh  of  March,  1887,  by  virtue  of 
Exhibits  B  and  C,  the  defendant  took  possession  of  a 
part  .of  the  property  described  therein,  and  sold  the 
same  at  public  auction,  and  realized  therefrom,  exclu- 
sive of  expenses,  four  hundred  and  two  dollars  and  four 
cents,  which  was  applied  on  the  notes. 

The  plaintiff  avers  that,  when  the  note  for  twelve 
hundred  dollars  was  given,  it  was  verbally  agreed  that 
defendant  should  furnish  corn  for  plaintiff  in  such  quan- 
tities as  he  should  need  to  feed  the  cattle  till  May  or 
June,  1887,  for  the  market  price  at  the  time  of  delivery, 
and  also  furnish  a  carload  of  hogs  or  more  to  run  with 
the  cattle  at  the  market  price  thereof,  which  it  failed  to- 
do.  Plaintiff  also  avers  that,  when  Exhibit  C  was  made,, 
the  only  consideration  therefor  was  the  agreement  by 
the  defendant  to  furnish  the  corn  and  hogs,  and  ta 
extend  the  time  of  payment  of  the  first  note  given  for  the 
cattle,  and  that,  when  the  twelve-hundred-dollar  note 
was  tendered  back  by  defendant  and  accepted,  it  waa 
with  the  understanding  that  the  two  mortgages  given  to- 
secure  it  should  be  canceled  of  record,  which  defendant 
failed  to  do. 

The  plaintiff  alleges  that  the  seizure  and  sale  of  the 
cattle  before  the  maturity  of  either  of  the  notes  secured 
thereby,  and  of  the  property  described  in  Exhibits  B 
and  C,  after  the  surrender  of  the  twelve-hundred-dollar 
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note,  was  wrongful ;  and  this  action  is  to  recover  dama- 
ges for  such  wrongful  acts,  and  the  conversion  of  the 
property.  Barring  the  facts  stated,  the  defendant  puts 
in  issue  the  allegations  of  the  plaintiff  as  to  his  right  to 
recover.  The  district  court  found  that  the  sale  of  cattle, 
January  2/5,  and  of  other  property,  March  22,  1887,  was 
premature  and  wrongful,  and  adjudged  the  plaintiff 
entitled  to  a  credit  on  the  notes  for  the  market  value  of 
the  cattle  on  the  date  of  the  sale,  fixing  the  value  at 
five  thousand  and  forty-seven  dollars  and  fifty-one  cents, 
and  also  for  the  value  of  the  property  sold  in  Exhibit  C 
of  the  date  of  such  sale,  fixing  the  value  at  five  hun- 
dred dollars,  and  found  a  balance  due  on  the  notes  for 
seven  hundred  and  eight  dollars  and  ninety-three  cents, 
for  which,  on  defendant's  counterclaim,  it  gave  judg- 
ment.    From  such  judgment  the  plaintiff  appeals. 

/.  P,  Bloody  for  appellant. 

/.  H.  <&  0.  M.  Swan  and  W.  D.  Buckley ^  for  appel- 
lee. 

Granger,  J. — I.  Upon  the  issues  of  fact  presented 
as  to  an  agreement  to  furnish  corn  and  hogs,  and  a  fail- 
1.  Conversion  ^^e  SO  to  do,  and  to  caucel  the  mortgages 
mo'iSSwI:^''  Exhibits  B  and  C  with  the  surrender  of 
damages.  ^^  Vioi^  for  twelve  hundred  dollars,  the 
district  court  found  with  the  defendant,  and  we  think 
rightly  ;  for  an  examination  of  the  testimony  leaves  lit- 
tle room  for  doubt  as  to  such  facts,  and  we  will  not  pro- 
duce or  discuss  the  evidence  leading  to  the  conclusion. 

The  debatable  question,  if  any  in  the  case,  is  the 
measure  of  damages.  The  district  court  held  the  sales 
wrongful,  and  adopted,  as  the  rule  of  damage,  the  value 
of  the  property  at  the  time  of  the  sale.  Appellant 
urges  that  the  measure  of  damage  is  the  highest  market 
value  between  the  time  of  the  conversion  and  suit 
brought,  and  the  claim  is  not  without  strong  support  on 
authority,  if  we  say  with  appellant  that  the  rule  appli- 
cable to  sales  of  personal  property,  where  the  price  is 


i«IH^ 
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paid,  and  there  is  a  failure  to  deliver,  is  applicable  to 
this  case.  The  rule  of  damage  in  cases  of  sales  of 
property,  and  a  failure  to  deliver,  is  differently  applied 
in  the  United  States*  We  might  be  disposed  to  con- 
sider the  importance  and  correctness  of  the  different 
rules  but  for  the  fact  that  this  court  has  held  to  a  rule 
in  a  case,  which,  on  principle,  we  think,  should  govern  in 
this.  In  Brown  v.  Allen^  35  Iowa,  306,  the  question 
arose  as  to  the  measure  of  damage  for  wrongfully  enter- 
ing a  warehouse  and  removing  corn.  It  is  true,  the 
claim  there  was  not  like  appellant's  claim  here,  but  it 
involved  the  right  of  plaintiff  to  obtain  more  than  the 
market  value  at  the  time  of  the  conversion.  The  plain- 
tiff in  that  case  offered  to  show,  as  affecting  his  damage, 
that  he  had  an  outstanding  contract  for  the  corn  in 
excess  of  the  market  value,  which  offer  was  refused, 
and  this  court  held  to  the  rule  of  the  market  value  at 
the  time  of  conversion.  That  is  certainly  a  strong  case, 
in  its  facts,  for  an  extension  of  the  rule,  but  this  court 
said :  "The  market  value  is  the  measure  of  damage.'' 
There  is  certainly  no  reason  for  holding  to  such  a  rule 
in  that  case,  and  a  different  one  in  this.  The  taking  of 
the  property  into  possession  in  this  case  was  not  wrong- 
ful. The  wrongful  act  consisted  in  selling  before  the  matu- 
rity of  the  notes.  At  least,  the  district  court  held  such 
selling  wrongful,  and  as  appellee  does  not,  in  argument 
on  appeal,  question  the  correctness  of  the  holding,  but 
indicates  a  willingness  that  the  cause  should  be  disposed 
of  on  that  theory,  we  treat  it  as  a  fact,  and  consider  the 
case  accordingly.  Adopting,  as  applicable  to  the  facts 
of  this  case,  the  rule  in  that,  .the  market  value  of  the 
property  at  the  time  of  sale  is  a  correct  one,  and  the 
judgment  to  that  extent  must  be  approved. 

II.     The  district  court  taxed  the  costs  to  plaintiff. 
Defendant,  by  way  of  counterclaim  in  the  action,  sought 

judgment    on    its    notes    for    the    unpaid 
balance,  and  obtained  it.     The  judgment, 
however,  is  for  less  than  appeared  to  be  due  thereon 
after  applying  the  proceeds  of  the  sale  by  some  five  hun- 
dred and  sixty-eight  dollars  and  forty-seven  cents,  and 
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in  legal  contemplation  sach  reduction  is  equivalent  to  a 
recovery  of  that  amount,  and  it  does  not  appear  from  the 
record  that  plaintiff  could  secure  such  right,  except  by 
suit,  as  the  right  is  clearly  put  in  issue  by  defendant.  It  is 
trae  that  part  of  the  controversy  involving  cost,  is  upon 
issues  determined  favorable  to  the  defendant.  There 
should  be  an  apportionment  of  the  costs  in  the  district 
court,  and,  as  the  record  before  us  is  not  such  as  to 
enable  us  to  properly  determine  the  amount,  it  v^ill  be 
left  to  the  discretion  of  that  court.  The  costs  of  this 
appeal  will  be  paid  by  the  plaintiff.  With  the  excep- 
tion as, to  costs,  the  judgment  of  the  district  court  is 

AFFIRMED. 


Charles  Austin,  Appellee,  v.  Bowman  Bros.  &  Burr 

et  aL^  Appellants. 

1.  Judgment :  lien  :  injunction.  Pending  an  action  to  foreclose  I  87  Tis 
a  mortgage  upon  certain  real  estate,  the  defendants  obtained  a 
judgment  against  one  of  the  owners  thereof.  After  decree  in  the 
foreclosure  proceeding,  the  property  was  sold  on  si>ecial  execu- 
tion, and  a  sheriff  *8  deed  in  due  time  was  issued  to  the  assignee 
of  the  holder  of  the  certificate  of  sale.  Held,  that  the  mortgage 
being  a  prior  and  paramount  lien  the  foreclosure  and  sale  there- 
under operated  to  pass  the  title  to  said  property  to  said  purchaser 
clear  of  the  lien  of  defendants*  judgment,  and  defendants  were 
properly  enjoined  from  seeking  to  enforce  the  same  against  the 
property  on  execution. 

2.     : :  FRAUD  :  evidence.    The  fact  that  said  certificate 

of  sale  was  purchased  by  the  father-in-law  of  the  judgment  debtor, 
who  subsequently  convened  the  property  to  the  debtor's  wife, 
while  casting  some  suspicion  on  the  transaction,  is  not  sufficient  to 
show  that  such  purchase  was  fraudulent,  and  in  fact  a  redemption 
of  the  land  with  the  debtor's  money,  against  the  direct  and  posi- 
tive testimony  of  the  debtor  in  support  of  the  good  faith  of  the 
transaction. 

3 .     : :  : .    The  fact  that  a  purchaser  of  the 

property  from  such  debtor's  wife  took  security  against  the  lien  of 
defendant's  judgment,  and  other  clouds  upon  the  title,  is  no  proof 
of  fraud,  nor  wiU  equity  require  him  to  abandon  his  title  to  the 
property,  and  seek  to  recover  upon  his  security. 


I 
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Appeal  from  Batter  District  Court. — Hon.  John  C. 

Sherwin,  Judge. 

Thursday,  October  23,  1890. 

Action  in  chancery  to  restrain  the  sale  upon  execu- 
tion of  lands  of  plaintiff.  Upon  a  trial  on  the  merits, 
the  relief  prayed  for  by  plaintiff  was  granted.  The 
defendants  appeal. 

'   jE?.  L.  Smalley^  for  appellants. 

Oibson  &  Dawson^  for  appellee. 

Beck,*  J. — I.  The  defendants  seek  to  enforce  a 
judgment  in   their  favor  against  Phineas   Weed  and 

J.  D.  Powers,  rendered  June  9,  1879,  by 
uenrinjunc-    the  salc,  ou  au  exccutiou  issued  thereon,  of 

lands  owned  by  plaintiff.  At  the  date  of 
this  judgment  the  land  was  pwned  by  Phineas  Weed 
and  W.  P.  Weed.  May  14,  1881,  Phineas  Weed  con- 
veyed his  interest  in  the  land  to  W.  P.  Weed,  who, 
October  28,  1887,  conveyed  the  land  to  plaintiff.  The 
judgment  is  claimed  to  be  a  lien  upon  the  interest  in 
land  held  by  Phineas  Weed  on  the  day  it  was  rendered. 
The  grantor  of  the  Weeds,  under  whom  they  acquired 
the  title,  before  the  conveyance  to  them,  executed  a 
mortgage  on  the  land  to  Ellen  Brett,  upon  which  an 
action  to  foreclose  was  commenced  June  5,  1879,  before 
defendant's  judgment  was  rendered.  The  decree  of 
foreclosure  was  rendered  afterwards.  The  lands  were 
sold  upon  special  execution  issued  upon  this  decree  of 
foreclosure  to  Mrs.  Brett,  and  a  certificate  of  the  sale 
was  made  to  her.  January  24,  1882,  the  certificate  was 
assigned  by  Mrs.  Brett  to  John  and  Nancy  Scolby,  the 
parents  of  the  wife  of  Phineas  Weed,  and  about  a 
month  afterwards  a  sheriff's  deed  for  the  land  was 
made  to  them,  which  was  tiled  for  record,  April  4,  1888, 
after  the  action  was  commenced.  In  1887,  Nancy 
Scolby  conveyed  the  land  by  quitclaim  to  P.  S.  Weed, 
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the  wife  of  Phiaeas,  who,  with  his  wife,  after  this 
action  was  begun,  conveyed  the  land  by  quitclaim  deed 
to  plaintiff. 

II.  It  will  be  observed  that  the  mortgage  is  prior  and 
paramount  to  defendant's  judgment,  and  that  plaintiff 
has  acquired  whatever  title  and  interest  was  held  by 
Nancy  Scolby,  under  the  foreclosure  and  sheriff 's  deed. 
There  can  be  no  question  as  to  the  validity  of  her  title 
to  her  interest,  whatever  that  may  have  been.  The 
remainder  of  the  interest  in  the  land,  if  she  does  not 
hold  all  of  it,  is  in  the  estate  of  her  deceased  husband, 
and  stands,  as  to  defendant's  judgment,  in  the  same 
condition  as  her  interest.  If  that  judgment  is  not  a 
lien  on  the  land  to  the  extent  of  her  interest,  it  does 
not  bind  the  interest  of  the  husband's  estate,  whatever 
that  may  be. 

III.  Upon  the  facts  stated  thus  far  in  our  consider- 
ation of  the  case,  defendant's  judgment  cannot  be  held 

to  be  a  lien  upon  the  land.     The  mortgage 
'  fraud :  evi-     being  a  prfor  and  paramount  lien,  would, 

in  its  enforcement  by  foreclosure,  pass  the 
title  to  the  land  free  from  defendant's  judgment.  But 
defendants  insist  that  the  Scolbys  in  fact  redeemed  the 
land  from  the  foreclosure  sale,  acting  fraudulently  in 
that  regard,  to  cover  and  protect  the  land  from  defend- 
ant's judgment. 

IV.  But  in  our  judgment  the  preponderance  of 
the  evidence  supports  the  view  that  the  money  to 
purchase  the  certificate  of  sale  was  not  the  money 
of  Weed,  but  was  the  money  of  Scolby,  and  the  trans- 
action was  in  good  faith,  and  not  to  defeat  defendant's 
judgment.  Weed  could  not  raise  the  money  to  redeem 
from  the  sheriff's  sale.  His  wife's  father  purchased 
the  certificate  with  his  own  money.  The  relations 
existing  between  Weed  and  the  Scolbys,  and  some 
other  circumstances,  cast  some  suspicion  on  the  trans- 
action; but  they  are  not  suflBicient  to  overcome  the 
positive,  direct  and  clear  testimony  of  Weed  in  sup- 
port of  the  good  faith  of  the  transaction,  and  to  the 
effect  that  the  purchase  of  the  certificate  was  made 
wholly  with  the  money  of  Scolby, 
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V.    The  evidence  does  not  raise  any  suspicion  of 
the  good  faith  of  plaintiflf.     It  is  claimed  that  he  took 

security  against  defendant's  judgment.    He 
HE  same.      g|^^^g  ^^^^  ^le  uoticed  defects  in  the  title, 

and  other  judgments,  and  took  the  security  to  protect 
him  against  all  of  them.  There  is  nothing  fraudulent 
or  illegal  in  this.  Nor  will  equity  require  him  to  aban- 
don his  valid  title  to  the  land,  and  seek  to  recover  on 
his  security.  It  is  our  conclusion  that  the  judgment  of 
the  district  court  ought  to  be  affirmed.  ' 


B.  P.  Pish,  Appellee,  v.  The  Chicago,  Rook  Island  & 
.Pacific  Railway  Company,  Appellant. 

1.  Bailroads :  neglioencb  :  firb  :  evidencb.  Where  the  question  of 
title  to  real  property  is  only  incidentally  involved  in  a  cause,  parol 
evidence  of  such  fact  will,  in  the  absence  of  any  objection  thereto, 
be  regarded  as  competent,  and  its  competency  cannot  be  ques- 
tioned for  the  first  time  on  a  motion  by  the  opposite  party  for  an 
instruction  to  the  jury  to  return  a  verdict  in  its  favor. 

t 

2.     : : :  instructions  to  jury.    An  instruction 

that  certain  evidence  is  insufficient  to  establish  a  fact  in  issue  may 
be  properly  refused  when  such  evidence,  taken  in  connection  with 
other  evidence  in  the  case,  tends  to  prove  such  fact,  and  the  instruc- 
tion is  calculated  to  mislead  the  jury. 

8.     :  :  : .    A  judgment  will  not  be  reversed 

by  the  supreme  court  because  a  single  paragraph  of  the  trial  court's 
charge  to  the  jury,  when  taken  alone,  is  susceptible  to  the  interpre- 
tion  of  an  erroneous  statement  of  the  law,  when  the  language  of 
such  paragraph  is  elsewhere  properly  modified  and  explained,  and 
the  charge  taken  as  a  whole  correctly  presents  the  law  to  the  jury. 

4.     :  :    ERRORS  not  objected  to:  appeal.    Errors  of 

the  trial  court  to  which  no  objection  was  made  at  the  time,  nor 
made  the  ground  for  a  motion  for  a  new  trial,  but  are  raised  for 
the  first  time  upon  appeal,  will  not  be  considered  by  the  supreme 
court. 

Appeal  from  Mahaska  District  CoutL — Hon.  D.  Ryan, 

Judge. 

Thursday,  October  23,  1890. 
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Action  to  recover  damages  from  a  fire  alleged  to  have 
been  wrongfully  caused  by  defendant.  There  was  a 
trial  by  jury,  and  a  verdict  and  judgment  for  plaintiflf. 
The  defendant  appeals. 

Seevers  &  SeeverSj  for  appellant. 

ff.  H.  Sheriff  and  Bolton  &  McOoy^  for  appellee. 

Robinson,  J. — ^The  fire  in  question  was  set  out  on 
the  twenty-first  day  of  July,  1886,  and  it  is  alleged 
destroyed  a  dwelling-house  and  grass  and  hay  belong- 
ing to  plaintiff  of  the  value  of  six  hundred  and  sixty 
dollars.  It  is  the  theory  of  the  plaintiff  that  the  tire 
was  negligently  set  by  a  locomotive  engine  of  defendant 
on  its  right  of  way;  that  defendant  had  negligently 
permitted  rubbish,  ties  and  other  timber  to  accumu- 
late on  its  right  of  way ;  that  the  material  so  left  on  the 
right  of  way  was  burned,  and  that  fire  therefrom  was 
carried  by  a  high  wind  a  distance  of  five  hundred  and 
twenty-one  feet  to  the'  dwelling-house,  and  that  in 
consequence  the  dwelling-house  was  destroyed.  The 
answer  admits  that  defendant  is  a  corporation  opera- 
ting a  railway.  It  further  states  that,  "  As  to  whether 
defendant's  railway  passes  along  and  through  any  farm 
of  plaintiff  situated  on  the  line  of  defendant's  railway  ; 
as  to  whether  the  dwelling-house  belonging  to  plaintiff 
was  destroyed  by  fire ;  as  to  whether  any  hay  or  grain 
belonging  to  plaintiff  was  destroyed,  defendant  has  not 
knowledge  nor  information  sufficient  to  form  a  belief. 
Defendant  denies  each  and  every  other  allegation  in 
said  petition  contained."  The  verdict  of  the  jury  was 
for  six  hundred  and  ninety-four  dollars  and  fifty  cents 
including  interest,  and  judgment  w'as  rendered  for  that 
amount. 

I.  Appellant  contends  that  the  evidence  fails  to 
show  that  the   dwelling-house  destroyed  belonged  to 

plaintiff.  There  is  some  ground  for  the 
'ne^Keno«:     claim    of  the    appellee    that    the    answer 

admits  that  plaintiff  was  the  owner  of  the 
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house.  It  is  referred  to  as  *'  the  dwelling-house  belong- 
ing to  plaintiff, "  and  the  denial  ip  not  general,  but 
refers  to  matters  not  otherwise  answered.  There  was 
parol  evidence  to  the  effect  that  plaintiff  owned  the 
house,  given  without  objection.  It  is  apparent  that  the 
question  of  title  was  not  treated  as  in  dispute.  It  is 
true,  as  a  general  rule,  that  the  title  to  real  estate  can- 
not be  proven  by  parol  if  objections  be  made.  State  v. 
BirmingJtam,  74  Iowa,  409.  But  it  is  a  very  common 
practice  to  receive  such  proof  as  competent  when  no 
objection  is  made,  especially  in  cases  when  the  question 
of  title  is  not  a  vital  issue,  and  is  only  incidentally 
involved.  We  discover  no  objection  to  the  practice, 
but  think  it  commendable  as  tending  to  economize  time 
and  abbreviate  the  record.  Defendant  made  no  objec- 
tion to  the  evidence  in  question  until  all  the  evidence 
in  the  case  had  been  submitted.  It  then  asked  the 
<50urt  to  instruct  the  jury  to  return  a  verdict  in  its 
favor,  on  the  ground  that  the  evidence  was  insuflicient 
to  authorize  a  verdict  for  plaintiff.  If  it  be  conceded 
that  the  request  then  made  raised  the  question  as 
to  the  competency  of  the  evidence  as  to  title,  we  are 
of  the  opinion  that  it  was  raised  too  late.  Hain  v. 
Hallway  Co.^  61  Iowa,  717;  Saunders  v.  Mullen^  66 
Iowa,  72d ;  Becker  v.  Becker,  45  Iowa,  240. 

11.     The    court    refused    to   give    an    instruction 
asked  by  defendant  in  language  as  follows :     ''The  fact 

that  defendant  set  out  a  tire  upon  its  right 
*•  ~:'i^ao-  of  way,  '4f  it  did  set  out  a  fire  there,  is  not 
tionsto  jury,  evidence  that  such  fire  communicated  itself 
to  and  burned  the  house  of  plaintiff,  if  it  be  plaintiff's 
house,  but  before  you  can  find  for  plaintiff  the  plain- 
tiff must  satisfy  you  by  the  facts  and  evidence  in 
the  case  that  such  fire  did  communicate  to  and  burn 
said  house,  and  you  cannot  so  find  by  mere  inference 
or  guess,  nor  by  any  theory  or  arguments  of  plain- 
tiff 's  counsel,  unless  such  theory  and  argument  be  sup. 
ported  by  the  facts  and  evidence  in  the  case." 

We  think  the  first  part  of  the  instruction  was  not 
strictly  accurate,  and  that  it  was  calculated  to  mislead 
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the  jury.  The  fact  that  the  fire  was  set  upon  its  right 
of  way  by  defendant  would  not  be  sufficient  evidence  to 
show  that  such  fire  was  communicated  to  and  burned 
the  house,  but  when  considered  with  other  facts  dis- 
closed by  the  record,  it  was  properly  treated  as  evi- 
dence tending  to  establish  the  disputed  fact.  So  far  as 
the  instruction  expressed .  the  law  of  the  case  it  was 
given  in  other  instructions. 

III.  The  sixth  paragraph  of  the  charge,  after 
referring  to  the  distance  of  the  engine  of  the  defendant, 

and  the  rubbish  pile  which  was  fired,  from 
the  dwelling  destroyed,  is  as  follows:  "I 
invite  your  careful  consideration  to  the  evidence  upon 
the  alleged  cause  of  fire.  You  may  take  into  consider- 
ation the  relation  of  the  fire  and  the  building,  whether 
or  not  the  wind  was  blowing,  and  its  velocity ;  the 
time  when  the  house  was  discovered  to  be  on  fire,  as 
compared  with  the  time  of  the  passing  of  the  engine  of 
defendant,  or  the  time  when  the  rubbish  was  discovered 
to  be  on  fire,  the  velocity  with  which  the  rubbish 
burned,  and  to  this  evidence  you  may  apply  your  com- 
mon sense,  observation  and  candid  and  careful  judgment 
as  to  the  probability  or  possibility  of  the  fire  being 
caused  from  sparks  communicated  in  this  manner." 

It  is  difficult  to  say  just  what  the  court  intended  by 
the  language  used.  The  appellant  contends  that  its 
efi:ect  is  to  charge  the  jury  that  to  render  defendant 
liable  it  is  only  necessary  to  prove  that  it  was  possible 
that  the  fire  set  by  defendant  on  its  right  of  way  caused 
the  destruction  of  the  building.  If  the  language  used 
were  not  elsewhere  explained  or  modified  we  should  be 
constrained  to  hold  that  the  paragraph  quoted  would  be 
liable  to  be  interpreted  by  the  jury  as  appellant  claims 
it  should  be  interpreted.  In  that  case  there  would  have 
been  reversible  error,  for  it  is  not  true  that  defendant 
can  be  held  liable  by  showing  that  it  was  possible  only 
for  it  to  have  caused  the  loss  of  the  building  in  ques- 
tion. But  the  paragraph  quoted  was  necessarily  so  far 
modified  and  controlled  by  two  instructions  given  at  the 


I 
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request  of  defendant  that  it  could  have  had  no  prejudi- 
cial effect  of  the  nature  contended  for  by  appellant. 
The  instructions  referred  to  are  as  follows:  "6.  The 
plaintiff  must  not  only  satisfy  you  from  the  evidence 
that  the  defendant  set  out  the  fire,  but  plaintiff  must 
also  satisfy  you  by  the  evidence  that  such  fire  was  com- 
municated to  the  house.  This  must  be  shown  by  evi- 
dence ;  you  cannot  arrive  at  such  fact  by  inference  or 
guess,  bat  such  fact  must  be  shown  by  the  facts  proved 
in  the  case. 

"7.  It  is  not  sufficient  for  the  plaintiff  to  show 
merely  that  the  house  might  have  caught  fire  from  the 
fire  set  out  by  defendant,  if  the  defendant  did  set  it  out, 
unless  the  facts  relied  upon  to  prove  such  fact  are  of 
such  a  nature,  and  so  related  to  each  other,  that  it  is  a 
conclusion  that  can  be  fairly  or  reasonably  drawn  from 
them.  It  is  not  sufficient  that  they  be  consistent  merely 
with  that  theory,  for  that  may  be  true  and  yet  they 
may  not  prove  the  theory." 

We  think  these  instructions  fully  meet  the  objec- 
tions made  by  appellant  to  the  sixth  paragraph  of  the 
charge,  and  that  the  jury  could  not  have  been  mis- 
led by  it.  The  charge  must  be  considered  as  a  whole, 
and  when  so  considered  it  does  not  leave  the  question 
raised  by  appellant  in  doubt. 

IV.  Appellant  asked  two  instructions,  nambered  6. 
The  bill  of  exceptions  shows  that  one  was  given,  and  the 

4. : :      other  refused.     On  the  margin  of   the  one 

obje"ed7o:  refused  was  Written  the  foUowiug  I  "Refused." 
appeal.  Defendant  excepts,  D.  Ryan,  Judge,"  but 
the  margin  of  the  other  was  left  blank.  Appellant  insists 
that  the  court  erred  in  not  marking  it  either  ''Given" 
or  ''Refused."  We  do  not  find  it  necessary  to  deter- 
mine the  question  thus  presented.  The  failure  to  mark 
the  instruction  in  question  as  given  was  evidently  an 
oversight,  possibly  due  to  the  fact  that  two  of  those 
asked  by  defendant  bore  the  same  number.  But  the 
alleged  error  was  not  objected  to  when  the  instruction 
was  given,  nor  was  it  made  a  ground  of  the  motion  for 
a  new  trial.     So  far  as  we  are  advised  the  attention  of 
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the  district  coart  was  never  called  to  it,  and  it  is  urged 
in  this  court  for  the  first  time.  We  think  the  objection 
is  made  too  late  to  be  determined  on  its  merits. 

What  we  have  said  disposes  of  the  controlling  ques- 
tions in  the  case.    The  judgment  of  the  district  court  is 

AFFIRMEDu 


Samuel  Hibbs,   Appellant,  v.   The  Western   Land         _ 

Company  e^  aZ.,  Appellees.  jfik^ 

Injunction:  action  on  bond:  pleadino.  A  petition  in  an  action  r^^^ 
for  damages  on  an  injunction  bond  alleged  that  the  defendant 
caused  an  injunction  to  be  issued  restraining  plaintiff  from  tres- 
passing on  certain  real  estate :  that  plaintiff  was  put  to  great 
trouble  and  expense  in  defending  against  the  wrongful  issuance 
of  said  injunction,  and  in  obtaining  its  dissolution,  including  an 
attorney's  fee  of  fifty  dollars,  and  twenty  days  of  his  own  time  ; 
but  not  stating  upon  what  ground  the  injunction  was  issued,  nor 
upon  what  ground  it  was  dissolved,  nor  that  plaintiff  was  thereby 
prevented  from  the  exercise  and  enjoyment  of  some  substantial 
right  to  which  he  was  entitled,  is  bad  on  demurrer. 

appeal  from  0^ Brlen  District  Cowt.—RoN.  Scott 

M.  Ladd,  Judge. 

Thursday,  October  23,  1890. 

This  is  an  action  on  an  injunction  bond.  There 
was  a  demurrer  to  the  petition,  which  was  sustained, 
and  the  plaintiff  appeals. 

D.  D.  McCallumj  for  appellant. 

John  &  MonJcy  for  appellees. 

R^THROCK,  C.  J. — The  averments  of  the  petition 
are,  in  substance,  as  follows:  That  the  Western  Land 
Company  brought  suif  against  Hibbs,  the  plaintiff 
herein,  in  which  a  writ  of  injunction  was  issued  restrain- 
ing the  defendant  from  trespassing  on  certain  real 
•estate  ;  that  said  Hibbs  employed  an  attorney  to  file  a 


286  HiBBS  V.  Western  Land  Co.  [81  Iowa 

motion  to  dissolve  the  injunction,  and  to  make  proper 
defense  to  said  action;  that  a  motion  to  dissolve  the 
injunction  and  an  answer  were  filed,  and  the  injunction 
was  dissolved  ;  that  defendant  was  put  to  great  trouble 
and  expense  in  defending  against  the  wrongful  issuance 
of  said  injunction,  and  paid  an  attorney  fifty  dollars 
therefor,  stnd  was  twenty  days  engaged  in  defending 
said  wrongful  issuance  of  said  writ ;  that  the  condition 
of  the  injunction  bond  has  been  broken,  and  judgment 
is  demanded  upon  said  bond  for  one  hundred  and  ten 
dollars.  The  demurrer,  among  other  grounds,  raises 
the  objection  to  the  petition  that  it  fails  to  show  that 
plaintiff  sustained  any  damage  by  reason  of  said  injunc- 
tion, or  that  there  was  any  occasion  to  incur  any 
expense  to  procure  its  dissolution.  It  will  be  observed 
that  the  averments  of  the  petition  are  very  general  in 
their  terms.  It  does  not  appear  upon  what  grounds 
the  plaintiff  was  enjoined  from  trespassing  upon  the 
land,  nor  upon  what  grounds  the  injunction  was  dis- 
solved, nor  what  was  in  issue  between  the  parties  touch- 
ing the  land,  nor  whether  the  plaintiff  herein  was 
deprived  of  any  substantial  right  by  being  enjoined 
from  trespassing  on  the  land.  It  was  held  in  the  case 
of  Bank  of  Monroe  v.  Oifford^  70  Iowa,  680,  that,  in 
order  to  recover  damages  upon  an  injunction  bond,  it  is 
necessary  that  it  should  appear  that  the  plaintiff  was 
prevented  by  the  injunction  from  exercising  or  enjoying 
some  right  or  privilege  which  he  desired  to  exercise,  and 
which  he  was  entitled  to  enjoy.  If  the  injunction  in 
this  case  deprived  the  plaintiff  herein  of  any  right,  or 
restrained  him  from  taking  possession  of  land  to  the 
possession  of  which  he  had  the  right,  and  the  possession 
was  of  some  value,  we  think  he  might  maintain  an 
action  on  the  bond.  The  condition  of  an  injunction 
bond  is  that  the  obligors  will  pay  the  damages  sustained 
by  reason  of  the  injunction.  The  gist  of  the  action 
is  the  damages  sustained  by  being  deprived  of  some 
right.  The  petition  does  not  contain  any  averment  that 
such  damages  were  sustained,  and  we  think  the  district 
court  correctly  sustained  the  demurrer.    Affirmed. 
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Oliver  &  Miller,  Appellees,  v.  S.  T.  Davis  et  al,^     jjg  ^j 

Appellants.  ^^% 

1.  Mechanio's  I*ien :  original  notice  :  petition.  Where  the 
original  notice  m  a  cause  is  served  by  publication,  the  failure  to 
file  the  petition  until  after  the  time  stated  in  the  notice  will  not 
invalidate  the  service  thereof  if  the  filing  of  the  petition  precedes 
the  first  publication  of  the  notice. 

:2.      :    LEASEHOLD  INTEREST  IN   LAND  :     FORFEITURE.     Under  an 

a^eement  for  the  lease  of  a  vacant  city  lot  providing  that,  in  case 
of  default  in  the  payments  to  be  made  by  the  lessee,  the  lessor 
might  consider  the  agreement  at  an  end,  and  the  premises  and  all 
the  Improvements  made  thereon  shall  thereupon  revest  in  the 
lessor,  one  who,  with  notice  of  such  agreement,  supplies  the  lessee 
during  his  term  with  materials  for  the  erection  of  a  dwelling-house 
upon  the  leased  premises  will,  in  the  event  of  a  forfeiture  under 
said  agreement,  be  entitled  to  a  mechanic's  lien  upon  such  dwell- 
ing as  against  the  lessor  or  his  grantees. 

^.  Practice  in  Supreme  Court.  Errors  which  are  only  indefi- 
nitely suggested  by  counsel  upon  appeal  will  not  be  considered  by 
the  supreme  court. 

Appeal  from   Woodbury  District  Court.— 'Ro^.  Geo. 

W.  Wakefield,  Judge, 

Thursday,  October  23,  1890. 

Action  in  equity  to  establish  and  enforce  a 
mechanic's  lien.  There  was  a  trial  upon  the  merits,  and 
a  decree  in  favor  of  plaintiffs.  The  defendant,  S.  T. 
Davis,  appeals. 

/.  P.  Bloody  for  appellants. 

Marks  &  Mouldy  for  appellees. 

'Robinson,  J. — On  the  twentj^-ninth  day  of  April, 
1884,  the  defendant,  S.  T.  Davis,  entered  into  an  agree- 
ment in  writing  with  his  codefendant,  G.  S.  Martin,  for 
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the  sale  of  lot  6,  in  block  82,  in  Davis'  addition  to  Sioux 
City.  Martin  paid  ten  dollars  on  the  agreement,  and 
made  and  delivered  to  Davis  his  five  notes  for  forty- 
eight  dollars,  each  payable  in  monthly  installments  of 
four  dollars  each.  Davis  gave  to  Martin  a  bond  for  a  deed 
which  provided  that  time  should  be  of  the  essence  of  the 
agreement,  and  that  in  case  of  default  in  the  payments 
to  be  made  by  the  terms  of  the  agreement,  or  in  any 
of  them,  the  obligor  might  elect  to  consider  the  agree- 
ment at  an  end,  and  that  in  such  case  the  obligee  should 
be  considered  a  tenant  at  will  holding  over  after  the 
termination  of  his  lease,  and  should  forfeit  all  payments 
and  improvements  made,  and  the  premises  should  revert 
to  and  revest  in  the  obligor.  The  bond  also  contained 
a  provision  as  follows:  "And  it  is  expressly  agreed 
that  under  this  agreement  the  interest  of  the  obHgee  in 
said  premises  shall  be  only  a  leasehold  interest  until 
deed  is  made  thereunder,  and  shall  not  be  subject  to 
any  mechanic's  lien  or  other  lien  by  reason  of  any 
act  of  said  obligee."  The  first  payment  provided  for  by 
the  agreement,  after  the  first  one  of  ten  dollars,  was  due 
on  the  twenty-ninth  day  of  May,  1884,  but  was  never 
paid,  and  no  further  payments  have  been  made.  On 
the  thirtieth  day  of  June,  1885,  plaintiff  made  a  verbal 
agreement  with  Martin  to  furnish  certain  lumber,  and 
other  material  for  use  in  the  construction  of  a  dwelling- 
house  on  the  lot  in  question,  and  the  material  so  con- 
tracted for  was  delivered  on  the  lot  during  that  day 
and  the  day  next  following.  At  the  date  of  the  trial  in 
the  district  court  there  was  due  and  unpaid  on  account 
of  such  material  the  sum  of  one  hundred  and  thirty- 
eight  dollars  and  fifty-eight  cents.  Martin  absconded 
before  the  building  was  completed,  and  the  plaintiffs 
took  possession  and  removed  the  material  not  used, 
which  they  had  delivered,  and  on  the  seventeenth  day 
of  July,  1885,  filed  a  statement  for  a  mechanic's  lien  for 
the  amount  due.  On  the  fourteenth  day  of  July,  1885, 
Davis  took  from  Martin  a  bill  of  sale  of  the  building 
for  the  purpose  of  securing  a  loan  of  one  hundred  dol- 
lars, on  condition  that  the  sale  should  be  absolute  if  the 
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loan  was  not  repaid  within  thirty  days.  After  Martin 
left,  Davis  entered  on  his  books  a  declaration  of  forfeit- 
ure of  the  agreement  to  convey.  In  Jane,  1886,  Davis 
sold  the  house  and  lot  to  one  Koser,  and  gave  him  a 
bond  for  a  deed.  He  now  contends  that  plaintiffs 
acquired  no  right  to  a  mechanic's  lien  which  they  can 
now  enforce  against  the  lot  or  the  building.  The  district 
court  established  the  lien  of  plaintiflEs  against  the  dwell- 
ing for  the  amount  found  to  be  due  and  costs,  subject, 
however,  to  such  rights  in  Koser  and  wife  as  might 
thereafter  be  found  to  be  paramount  to  the  lien  of 
plaintiffs,  and  the  cause  was  continued  for  the  purpose 
of  bringing  Koser  and  wife  into  court. 

I.  The  defendant  Martin  was  served  with  the  orig- 
inal notice  of  this  action  by  publication.  The  first 
1.  mechakio'8     publication  was  made  on  the  fifth  day  of 

Huai^f'pe^    May,    1887.     The    notice  stated  that  the 
^^^"'  petition  would  be  filed  on  or  before  the 

twenty-seventh  day  of  April,  1887,  but  it  was  not  in 
fact  tiled  until  the  twenty-eighth  day  of  that  month. 
Martin  did  not  appear  to  the  action.  The  court  found 
that  he  had  been  duly  served  with  notice,  and  adjudged 
him  in  default.  Appellant  insists  that  the  serving  of 
notice  was  insufiicient  to  give  the  court  jurisdiction  to 
enter  a  default  against  Martin,  and  that  the  case  should 
have  been  treated  as  dismissed  as  to  Martin  under  the 
provisions  of  section  2600  of  the  Code.  The  petition 
was  on  tile,  however,  before  the  first  publication  of  the 
notice,  and  the  case  is  thus  brought  within  the  rule 
announced  in  Smith  v.  Shaw^  49  Iowa,  294,  where  ser- 
vice in  such  cases  after  the  petition  was  in  fact  tiled  was 
held  to  be  sufficient. 

II.  It  is  claimed  by  appellant  that  the  plaintijSs 
could  acquire  no  right  to  a  mechanic's  lien  as  against 
J  .  j^3^      Davis  and  his  grantees,  for  the  reason  that 

i5.°\ind?fSJ^    *^®  agreement  of  sale  prohibited  it,  and 

fciture.  provided  that  in  case   of    an    election   to 

terminate  the  agreement  the  improvements  placed  upon 

the  lot  were  to  be  forfeited  to  Davis.     There  was  a 

Vol.  81—19 
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default  in  payment  and  an  election  to  cancel  the  agree- 
m^it,  and  we  are  required  to  determine  their  effect  upon 
the  interest  of  plaintiffs.  The  statute  provides  that 
every  person  who  shall  furnish  materials  for  any  build- 
ing or  other  improvement  upon  land,  by  virtue  of  a 
contract  with  the  owner,  shall  have  a  lien  upon  such 
building  or  other  improvement,  and  upon  the  land 
belonging  to  the  owner  upon  which  it  is  situated.  Acta 
of  16th  Gen.  Assem.,  ch.  100^  sec.  8.  Section  10  of  that 
act  provides  that  every  person  for  whose  immediate  use 
or  benefit  such  building  or  other  improvement  is  made, 
having  the  capacity  to  contract,  shall  be  included  in  the 
word  "owner"  thereof,  and  section 4  provides  for  the  case 
of  an  owner  who  has  only  a  leasehold  interest  in  the  land. 
The  agreement  in  question  did  not  prohibit  the  making 
of  improvements,  but  evidently  contemplated  that  they 
might  be  made.  It  provides  that  the  interest  of  Martin 
should  be  a  leasehold  interest  until  the  deed  should  be 
made.  It  thus  appears  that  the  interest  of  Martin  in 
the  lot  was  sufficient  to  support  a  mechanic's  lien  in 
favor  of  the  plaintiffs,  unless  the  provision  in  the  agree- 
ment that  it  should  not  be  subject  to  any  mechanic's 
lien  had  the  effect  to  prevent  it. 

It  may  be  conceded  for  the  purposes  of  this  case  that 
the  plaintiffs  were  bound  to  take  notice  of  the  actual 
interest  which  Martin  held  in  the  land,  and  of  the  limita- 
tion upon  his  power  to  make  contracts  for  improvementa 
which  would  entitle  them  to  a  lien.  It  was  the  right  of 
Davis  to  contract  for  the  sale  of  the  lot  on  such  condi- 
tions as  would  secure  the  payment  therefor,  and  prevent 
the  placing  of  incumbrances  thereon  until  the  purchase 
price  should  be  paid.  What  was  the  purpose  of  the 
agreement  in  question  ?  Certainly  not  to  prevent  the 
making  of  improvements.  In  terms  it  created  a  lease- 
hold interest.  Section  4  of  the  Acts  of  the  Sixteenth 
General  Assembly,  already  referred  to,  provides  for 
establishing  liens  on  improvements  on  land  held  by  the 
owner  under  a  lease,  and  expressly  provides  that  the 
lien  shall  not  be  impaired  by  a  forfeiture  of  the  lease 
"for  the  non-payment  of  rent  or  for  non-compliance 
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with  any  of  the  other  stipalations  therein,"  so  far  as  the 
lien  concerns  the  improvements.  Improvements  thus 
made  conld  be  forfeited  by  the  lessee  only  so  far 
as  they  belong  to  him,  and  if  they  were  subject  to 
a  valid  lien  the  forfeiture  would  not  affect  the  lien. 
The  purpose  of  the  provision  of  the  agreement  under 
consideration  in  regard  to  forfeiture  and  liens  was, 
undoubtedly,  to  secure  the  performance  of  the  agree- 
ment on  the  part  of  the  obligee,  and  to  secure  the 
obligor  against  loss  in  case  of  a  failure  to  perform. 
In  view  of  the  statute  and  the  language  of  the  agree- 
ment we  conclude,  that  the  interest  contemplated  by 
the  provision  against  liens  is  that  created  by  the  agree- 
ment, and  that  it « does  not  include  improvements 
which  the  obligee  should  make.  This  view  is  strength- 
ened by  the  fact  that  the  dwelling  in  question  was 
built  upon  blocks,  and  that  it  was  treated  as  distinct 
from,  and  not  a  part  of,  the  lot  by  the  parties  to  the 
agreement  in  the  giving  of  the  bill  of  sale.  We  conclude 
that  plaintiffs  are  entitled  to  a  lien  against  the  dwelling. 
Whether  the  parties  could  have  so  contracted  as  to 
prevent  the  establishing  of  a  mechanic's  lien  as  against 
the  improvements  is  a  question  we  do  not  find  it  neces- 
sary to  determine. 

III.    Appellant  suggests  defects  in  the  aflSdavit  for 
publication  of  the  original  notice  and  in  the  statement 

for  a  mechanic's  lien,  but  does  not  point 
"'  supreme        them  out.     It  is  uot  our  custom  in  cases  of 

this  kind  to  search  for  errors  which  counsel 
do  not  specify.  Our  examination  of  the  record  leads  to 
the  conclusion  that  the  decree  of  the  district  court  is  in 
harmony  with  the  law  and  the  evidence.  There  is  no 
ground  for  complaining  of  the  continuance  of  the  case 
for  the  purpose  of  bringing  Eoser  and  wife  into  court 
that  their  interests  might  be  settled. 

The  decree  of  the  court  below  is  affirmed. 
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The  Estate  of  John  Hoffman,  Appellee,  v.  Nicholas 

Hoffman  et  al.^  Appellants. 


1. 


2. 


Conveyance:  description  op  property  :  construction.  A  con- 
Teyanoe  of  real  estate,  made  by  a  widow  woman  to  her  bod,  just 
preceding  her  death,  contained  this  clause :  '*  And  also  one-half 
of  all  personal  property,  of  every  name  or  nature,  attached  to  the 
above  real  estate.'*  Heldy  that,  in  view  of  the  facts  and  circum- 
stances surrounding  the  parties  at  the  time  of  the  transfer,  the 
deed  was  to  be  construed  as  referring  to  all  the  personal  property 
upon  the  real  estate  described,  and  not  simply  to  such  as  is  desig- 
nated by  law  as  fixtures. 

—  —  :  DELIVERY :  evidence.  The  notary  who  drew  the  above 
deed  testified  that  he  delivered  the  same  to  the  grantee,  <but  on 
cross-examination  stated,  that  the  deed  was  left  with  some  notes 
in  his  possession,  with  the  understanding  that  he  should  hold 
them,  so  that  in  case  the  grantor  should  recover  '*  she  could  have 
the  property  if  she  liked,'*  and  that  there  was  to  be  no  delivery  of 
the  deed  until  she  died.  On  redirect  examination  the  witness 
stated  that  he  did  not  recollect  that  the  grantor  said  anything  to 
him  about  holding  the  deed,  but  that  he  had  held  the  same  at  the 
request  of  the  grantee.  Heldf  that,  this  being  a  proceeding  in  pro- 
bate, the  finding  of  the  district  court  that  there  was  a  delivery 
of  the  deed  has  the  force  of  a  verdict  of  a  jury,  and  the  same 
would  not  be  disturbed. 


8. 


:  PERSONAL  PROPERTY :  ADMINISTRATION.  A  transfer  of  per- 
sonal property  in  contemplation  of  one's  approaching  decease  will 
not  be  disturbed  in  the  absence  of  any  showing  that  there  are 
debts  due  from  the  estate  of  the  grantor. 

Appeal  from  I>vJ)uque  District  Court. — Hon.  D.  J. 

Lenehan,  Judge. 

Thursday,  October  23,  1890. 

On  the  twenty  first  day  of  April,  1888,  Mathias 
Hoffman  was  appointed  administrator  of  the  estate  of 
John  Hoffman,  deceased.  On  the  sixteenth  day  of 
May,  1889,  said  administrator  filed  his  final  report. 
The  defendants,  claiming  to  be  the  heirs  at  law  of  John 
Hoffman,  filed  exceptions  to  said  I'eport.  A  trial  was 
had  by  the  court,  and  the  exceptions  were  overruled, 
and  the  report  confirmed.     Defendants  appeal. 
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J.  C.  Longuemlle^  for  appoUants. 

J.  D.  Alsop  and  Adams  &  Mathews^  for  appellee. 

RoTHROOK,  C.  J. — I.  John  Hoffman,  at  the  time 
of  his  death,  was  the  owner  of  the  undivided  half  of  a 
1.  coNv»TAHc«:  ^^rm,  and  of  the  horses,  cattle,  hogs  and 
prSpertyfoon-  farming  utensils  on  said  farm.  Mathias 
struoiion.  Hoffman,  his  brother,  was  the  owner  of  the 
other  undivided  half  of  said  property.  John  Hoffman 
was  unmarried,  and  his  mother,  Margaret  Hoffman, 
inherited  his  estate.  It  is  claimed  by  Mathias  Hoff- 
man that  after  the  death  of  his  brother,  by  an  arrange  • 
ment  with  Margaret  Hoffman,  she  conveyed  and 
transferred  to  him  the  interest  in  the  property  which 
she  inherited  from  her  son,  John  Hoffman.  The  admin- 
istrator's report  sets  forth  this  fact,  and  it  is  claimed 
therein  that  the  personal  property  above  mentioned  is 
the  property  of  Mathias  Hoffman.  Margaret  Hoffman 
died  after  making  the  alleged  transfer  of  her  property, 
and  the  exceptions  to  the  report  of  the  administrator 
are  taken  by  her  administrator,  and  by  the  brothers 
and  sisters  of  John  Hoffman. 

It  appears  in  evidence  that,  on  the  fourteenth  day 
of  April,  1888,  Margaret  Hoffman  made  a  conveyance  of 
the  land  to  Mathias  Hoffman.  After  the  description  of 
the  land  in  the  deed  there  is  this  clause  :  ^^  And  also 
one-half  of  all  personal  property,  of  every  name  or 
nature,  attached  to  the  above  real  estate."  It  is  claimed 
in  behalf  of  appellants  that  this  did  not  convey  the  live 
stock  and  farming  utensils  and  other  property,  because 
they  were  not  attached  to  the  real  estate.  In  other 
words,  it  is  insisted  that  only  such  property  was  con- 
veyed as  the  law  designates  as  "fixtures."  The  facts 
and  circumstances  surrounding  the  parties  at  the  time 
the  transfer  was  made  make  it  very  plain  that  the  inten- 
tion was  to  transfer  the  personal  property  which  was  on 
the  farm.  The  word  ''attached"  was  not  used  in  any 
technical  sense.    If  there  was,  in  fact,  a  transfer  of 
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anything,  it  included  all  the  real  and  personal  property 
of  the  deceased. 

11.    The  only  real  question  in  the  case  is,  was  the 
deed  a  completed  transaction  between  the  parties  so  as 

J .  fleii^ery:  *^  P^^  *^®  "^^^^^  ^^  *'^®    property?     This 

evidence.        depends  upou  the  fact  whether  there  was 

such  a  delivery  of  the  deed  as  to  pass  the  title,  and 
a  determination  of  this  question  of  fact  settles  the 
rights  of  the  parties.  The  deed  and  other  papers  were 
prepared  by  one  Philip  Heles.  He  was  a  notary  pub- 
lic, and  took  the  acknowledgment  to  the  deed.  He 
was  examined  as  a  witness  upon  the  trial,  and  he  gave 
the  following  testimony  on  his  examination  in  chief : 
**I  reside  in  Liberty  township,  where  I  was  born. 
Was  acquainted  with  John  and  Margaret  Hoffman  dur- 
ing their  lifetime.  Margaret  Hoffman  lived  with 
Mathias  Hoffman  when  she  died.  Bemember  being 
sent  for  by  Margaret  Hoffman,  in  April,  1888.  Mathias 
Hoffman  came  after  me  to  do  some  writing  for  his 
mother,  Margaret  Hoffman.  I  went  there,  and  saw  her. 
She  said  she  would  like  to  dispose  of  all  her  property; 
that  she  was  sick,  and  didn'  t  know  how  long  she  would 
live,  and  wanted  to  get  things  straightened  up.  She 
told  the  different  sums  to  set  out  to  the  different  chil- 
dren, and  all  the  balance  to  Mathias.  The  property 
consisted  of  real  and  personal  property.  It  was  cattle, 
horses  and  general  personal  property  on  the  farm. 
This  personal  property  was  on  the  farm  occupied  by 
Mathias  Hoffman  then,  and  had  been  owned  by  him  and 
John  before  John's  death.  She  said  :  '  I  want  to  give 
five  hundred  dollars  to  Barbara  Hoffman,  and  two  hun- 
dred dollars  to  Nicholas  Hoffman,  and  fifty  dollars 
apiece  to  the  two  girls,  fifty  dollars  to  Margaret  Tilchen, 
and  fifty  dollars  to  Elizabeth  Eischen,  fifty  dollars  for 
saying  mass  at  my  death,  and  fifty  dollars  for  saying 
mass  for  John,  and  all  the  balance  to  Mathias.'  The 
money  for  saying  mass  was  to  be  paid  to  the  priest. 
These  sums  were  to  be  paid  in  notes  given  by  Mathias 
Hoffman.  She  was  to  give  the  farm  to  Mathias  Hoff- 
man to  deed  the  undivided  one-half.     I  made  a  deed  of 
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the  farm.  That  deed  was  delivered  to  Mathias.  The 
notes  were  made  out  and  signed.  I  made  them  out  and 
Mathias  and  his  wife  signed  them.  I  heard  Mr.  Hoff- 
man say  that  he  paid  about  nine  or  ten  dollars  on  each 
one  of  the  notes.  I  delivered  the  notes  to  Barbara." 
In  the  cross*examination  of  the  witness  he  stated  that 
the  deed  and  notes  were  left  in  his  possession,  and  that 
the  understanding  was  that  he  should  hold  them  so 
that  in  case  she  should  recover  ''she  could  have  the 
property  if  she  liked,''  and  that  there  was  to  be  no 
delivery  until  she  died.  In  his  re-examination,  the  wit  • 
ness  was  asked  this  question  :  ''She  did  not  tell  you  to 
hold  the  deed  until  after  her  death,  did  she?"  The 
answer  to  the  question  was  as  follows :  "  Don't  know  as 
she  did,  but  Mathias  wanted  me  to  hold  the  deed. 
Don't  recollect  that  she  said  anything  about  holding 
the  deed.  Have  held  the  deed  ever  since,  at  the  request 
of  Mathias.  The  old  lady  never  asked  me  to  keep  the 
deed."  He  was  asked  this  further  question:  "When 
did  you  understand  the  deed  was  to  take  effect, — from 
the  date  of  the  deed  or  when?"  The  answer  was: 
•'Why,  I  don't  know  as  there  was  any  understanding 
about  it.  The  deed  was  dated  on  the  day  I  was  there." 
This  is  a  proceeding  in  probate,  and  the  finding  of 
the  court  is  to  be  regarded  as  the  verdict  of  a  jury.  It 
is  not  to  be  denied  that  the  testimony  of  this  witness  is 
not  altogether  consistent.  It  appears  from  his  cross- 
examination  that  the  understanding  was  that  the 
notes  should  be  left  in  the  possession  of  the  wit- 
ness; and,  in  case  Mrs.  Hoffman  should  recover,  she 
could  "have  the  property  if  she  liked."  The  court 
was  warranted  in  finding  that  this  was  the  mere  notion 
of  the  witness.  He  testifies  elsewhere  that  Mrs.  Hoff- 
man did  not  ask  him  to  keep  the  deed;  said  noth- 
ing about  holding  it,  and  that  Mathias  wanted  liim 
to  hold  it.  It  is  to  be  remembered  that  the  witness 
was  in  the  presence  of  the  court,  and  that  what 
may  appear  in  the  abstract  of  his  testimony  was  not 
really  so  inconsistent  to  those  who  saw  and  heard  the 
testimony,  as  it  fell  from  the  lips  of  the  witness.    We 
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think  the  court  was  warranted  in  finding  that  there  was 
a  delivery  of  the  deed  to  the  grantee  on  the  day  of  its 
date. 

III.     It  is  claimed  that  the  administrator  of  Mar- 
garet Hoffman  was  entitled  to  the  possession  of  the 

J .  p^„onai  personal  property,  that  it  might  he  adminis- 

mSSSStion!**  *^red  upon  according  to  law.     The  record 
does'  not  show  that  there  are  any  debts 
due  from  her  estate,  nor  any  other  reason  why  the 
transfer  of  the  i)roperty  by  Mrs.  Hoffman  should  be  dis- 
turbed.   Affirmed. 


88  g79.         Robert  Donahue,  Appellant,  v.  Thompson  McCosh, 
104  435  Appellant. 

105    6191 

1.  Equity :  jurisdiction  :  accoukting.  An  action  for  an  account- 
ing between  partners  involving  charges  of  fraud,  accident  or  mis- 
take, and  requiring  extended  investigations  of  books  of  account 
and  invoices,  is  properly  brought  in  equity. 

2.     :  PRIOR  ADJUDICATION.    An  adjudication  is  not  conclusive 

as  to  matters  not  in  issue  unless  they  are  incident  to  or  essentially 
connected  with  the  subject-matter  of  such  adjudication. 

8.    — : .    An  adjudication  as  to  the  proper  construction  of 

specific  provisions  of  a  contract  will  not  bar  a  subsequent  action 
between  the  same  parties  involving  claims  under  other  provisions 
of  the  same  contract,  and  charges  of  omissions  or  undervaluations 
of  property  therein  referred  to  through  fraud,  accident  or  mistake, 
though  a  pleading  presenting  the  same  questions  was  filed  in  the 
former  action,  but,  with  leave  of  court,  withdrawn  without  preju- 
dice before  trial. 

Appeal    from    Des    Moines    District    Court. — Hon. 

Chas.  H.  Phelps,  Judge. 

Thursday,  October  23,  1890. 

Action,  entitled  as  in  equity,  to  recover  an  amount 
claimed  to  be  due  under  a  contract  dissolving  a  part- 
nership between  plaintiff  and  defendant,  and  for  certain 
items  alleged  to  have  been  omitted  from  the  settlement 
of  said  partnership,  through  fraud,  accident  or  mistake. 
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The  defendant  answered  pleading  a  former  adjudica- 
tion as  a  bar  to  plaintiff's  action,  and  denying  that 
anything  was  due  to  plaintiff  under  the  contract.  Also 
denying  that  the  items  named  were  omitted  from  the 
settlement  through  fraud,  aocident  or  mistake,  and 
alleging  that  certain  other  items  were  omitted  from  the 
settlement  through  accident  and  mistake,  and  asking  an 
accounting.  The  case  was  tried  to  the  court,  and  the 
plea  of  former  adjudication  sustained  except  as  to  plain- 
tiff's  claim  on  the  contract.  Judgment  was  rendered  in 
favor  of  plaintiff  on  his  cause  of  action  on  the  contract. 
Both  parties  appeal. 

P.  Henry  Smith  &  Son^  for  plaintiff. 

Power  cfe  HustoUy  for  defendant. 

Given,  J. — I.    The  defendant  moved  to  transfer 
the  case  to  the  law  docket.     This  motion  was  filed  some 

time  before  the  trial,  but  not  ruled  upon 
■  diction:' ao-     uutil    the    entering    of   the    final  decision 

when  it  was  overruled,  to  which  defendant 
excepted.  It  does  not  appear  that  this  motion  was 
called  to  the  attention  of  the  court  before  the  trial 
began,  nor  that  the  defendant  made  any  objection  to 
proceeding  to  try  the  case  in  the  manner  in  which  it 
was  tried.  Each  party  asks  an  accounting  as  to  items 
omitted  through  fraud,  accident  or  mistake  from  a  set- 
tlement had  between  them  ;  either  of  which  accountings 
involve  extended  investigations  of  books,  invoices,  etc., 
containing  many  items.  Under  these  circumstances  the 
motion  to  transfer  was  properly  overruled. 

11.     The  further  discussion  may  be  resolved  into 
the    single    inquiry    whether  the  plaintiff's  causes  of 

8. :  prior  ad-  actiou,  or  either  of  them,  are  barred  by  a 

Judication,  former  adjudication  between  these  parties. 
The  rule  is  well  established  in  this  state,  "  That  a  prior 
adjudication  is  a  bar  not  only  to  all  matters  actually  in 
issue,  but  which  might  or  should  have  been  alleged  in 
the   pleadings,"     Lamb  v.  McGorikey^    76    Iowa,   47; 
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Phillips  V.  Gepharty  63  Iowa,  396.  In  Fireeman  on 
Judgments  [2  Ed.]  249,  it  is  said,  '^  An  adjudication  is 
final  and  conclusive,  not  only  as  to  the  matter  actually 
determined,  but  as  to  every  other  matter  which  the  par- 
ties might  have  litigated  and  have  had  decided,  as 
incident  to,  or  essentially  connected  with,  the  subject- 
matter  of  the  litigation,  and  every  matter  coming  within 
the  legitimate  purview  of  the  original  action,  both  in 
respect  to  matters  of  claim  and  defense.' '  While  the 
former  adjudication  is  conclusive  as  to  all  matters  act- 
ually in  issue,  it  is  not  as  to  matters  which  might  have 
been  put  in  issue  in  the  case,  unless  they  were  incident 
to,  or  essentially  connected  with,  the  subject-matter  of 
the  prior  litigation.  One  having  two  independent 
causes  of  action  against  the  same  party,  by  suing  upon 
one  would  not  thereby  be  barred  from  afterwards 
bringing  his  action  upon  the  other,  though  both  might 
have  been  embraced  in  the  first  action.  To  determine 
whether  the  matters  herein  claimed  were  in  issue,  or 
were  incident  to,  and  essentially  connected  with,  the 
subject-matter  of  the  former  litigation,  we  must  look  to 
the  record  in  both  cases. 

III.  A  contract  of  dissolution  fixing  the  terms 
upon  which  the  partnership  was  to  be  settled  was  exe- 
a  TH.«tma.       <5uted  June  18,  and  another  July  24,   1883. 

The  latter  does  not  supersede,  but  is  sup- 
plementary to,  the  former.  By  these  contracts  the  part- 
nership was  dissolved,  and  terms  agreed  upon  for  the 
division  of  the  property,  and  settlement  of  the  partner- 
ship. The  plaintiff  was  to  take  the  stock  and  business 
of  the  firm  at  the  inventory  price  at  cash  value,  and  all 
the  bills  and  accounts  receivable  as  held  June  30.  The 
bills  receivable  were  divided  into  good  and  doubtful ; 
the  good  being  embraced  as  assets.  The  plaintiff  was 
to  exercise  diligence  in  collecting  both,  and  to  pay  to 
defendant  one-half  of  the  amount  collected  on  doubtful 
claims.  The  defendant  to  pay  plaintiff  one-half  of  the 
claims  listed  as  good  that  proved  to  be  uncollectible  in 
a  year.    The  defendant  agreed  to  purchase  the  shares 
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of  stock  owned  by  plaintiff  in  the  Hawkeye  Manufac- 
turing Company  and  in  the  Hawkeye  Steel-Pence  Com- 
pany, **at  their  valae,  and  accrued  profits  as  per  inven- 
tory now  being  taken  at  present  cash  value  of  material 
and  machinery  now  on  hand.  The  bills  receivable  dnd 
accounts  receivable  as  per  books  to  be  collected  by  the 
companies,  and  should  any  of  them  prove  uncollectible 
B..  Donahue  is  to  pay  back  his  share  of  loss  on  such 
bills  or  accounts  receivable  to  the  extent  of  forty-two 
per  cent,  of  Hawkeye  Manufacturing  Company's 
accounts,  and  thirteen-thirtieths  of  Hawkeye  Steel- 
Fence  Company  accounts."  In  the  second  agreement  it 
was  provided  that,  '*In  ascertaining  values  of  stock  in 
corporations,  sold  by  Donahue  to  McCosh,  accounts  and 
bills  were  divided  into  two  classes,  good  and  bad ;  the 
latter  being  transferred  to  profit  and  loss,  'and  list  given 
Donahue  in  same  manner  as  was  done  with  firm  accounts, 
and  it  is  agreed  that,  in  all  cases  where  good  accounts 
of  either  corporation  after  reasonable  diligence  prove 
uncollectible,  Donahue  shall  pay  McCosh  forty-hun- 
dredths  of  shortage  of  the  manufacturing  company 
and  thirteen-thirtieths  of  shortage  of  the  fence  company, 
on  demand  and  proper  showing,  and  McCosh  agrees  the 
company  will  exercise  diligence  in  collecting  accounts 
transferred  to  profit  and  loss,  and  will  pay  to  Donahue 
forty-hundredths  of  collections  of  the  manufacturing 
company,  and  thirteen-thirtieths  of  collections  of  the 
fence  company  as  rapidly  as  collected,  less  costs,  with- 
out pay  to  McCosh." 

The  plaintiff  asks  to  recover  eighteen  hundred  and 
fifty-seven  dollars  and  seventy-six  cents,  as  due  him 
under  this  contract,  on  accounts  and  bills  receivable  of 
the  firm  taken  by  him  as  good,  which  were  uncollectible, 
in  excess  of  the  amount  collected  by  him  on  bills  listed 
as  bad,  and  on  account  of  collections  on  bills  receivable 
by  the  corporations,  listed  as  bad,  in  excess  of  the 
amount  of  those  listed  as  good  that  were  uncollectible. 
This  claim,  also,  includes  sixty-three  dollars  and  forty- 
one  cents  claimed  by  plaintiff  as  his  half  of  moneys 
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due  the  firm  collected  by  the  defendant.  The  plaintiff 
charged  that  the  defendant  is  liable  for  farther  collec- 
tions than  those  named,  bat  that  plaintiff  was  not 
advised  of  the  amount,  and  that  defendant  had  refused 
to  allow  him  to  examine  the  books.  Wherefore,  he 
asks  to  recover  any  additional  sum  that  might  appear 
to  be  due  him. 

As  a  further  cause  of  action  plaintiff  alleges,  in 
amendment  to  his  petition,  that  through  the  fraud  of 
the  defendant  and  by  accident  and  mistake,  certain 
items  were  omitted  from  the  statement  of  the  assets  of 
the  fence  company,  and  certain  parts  of  its  assets  were 
inventoried  at  much  less  than  cash  value;  that  by 
reason  thereof  his  thirteen  shares  of  stock  sold  to  the 
defendant  were  made  to  appear  of  much  less  than  their 
real  value.  Wherefore  he  asks  an  accounting  and  judg- 
ment for  the  value  of  said  stock  over  that  formerly 
placed  upon  it.  The  answer  ot  defendant  denies  any 
indebtedness  on  account  of  shortages  and  collections, 
and  denies  that  there  was  any  fraud,  accident  or  mis- 
take, nor  that  any  items  were  omitted  or  any  assets  of 
the  fence  company  undervalued  as  alleged.  It  will  be 
seen  from  this  statement  of  the  pleadings,  that  the 
issues  are,  whether  there  is  any  sum  due  to  the  plaintiff 
under  the  agreement  on  account  of  shortages  and  collec- 
tions, and  whether,  through  fraud,  accident  or  mistake, 
there  were  any  omissions  or  undervaluations  in  estimat- 
ing the  assets  of  the  fence  company  that  affect  the  value 
of  plaintiff's  stock. 

The  petition  in  the  former  action  was  based  upon  a 
clause  in  the  agreements  following  the  provisions  for 
settlement  that  ''The  differences  in  values  shall  be 
settled  by  cash  or  notes  (short  time)  satisfactory  to 
both  parties."  It  was  alleged  that  there  was  an  agree- 
ment as  to  values  of  certain  property,  and  a  division 
thereof;  that  taken  by  the  defendant  exceeding  in 
value  that  taken  by  the  plaintiff  in  a  certain  sum,  which 
plaintiff  asked  to  recover  under  the  contract.  The 
defendant   answered    admitting  the  agreement  as  to 
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values  of  certain  property  and  a  division  thereof,  and 
alleging  that  the  difference  was  then  and  there  paid. 
The  plaintiff  in  reply  alleged,  "That  by  some  mistake, 
oversight  or  error  a  proper  computation  in  differences 
in  value  was  not  made  although  the  values  were  fully 
agreed  upon." 

The  issues  thus  joined  were  whether  there  was  any 
error  in  computing  the  values  agreed  upon,  and  whether 
upon  a  correct  computation  there  was  anything  due  to 
the  plaintiff  under  the  agreement  more  than  had  been 
paid.  There  was  no  issue  in  the  former  case  as  to 
whether  anything  was  due  to  the  plaintiff  on  an  account- 
ing under  the  agreements  for  shortages  and  collections, 
nor  were  there  any  issues  as  to  omissions  or  under- 
valuations, by  fraud,  accident  or  mistake  in  estimating 
the  fence  company's  assets.  The  cause  of  action  as 
shown  by  the  pleadings  in  that  case  and  in  this  are 
entirely  distinct,  and  neither  is  incident  to  or  essentially 
connected  with  the  subject-matter  of  the  other.  In  the 
former  action  the  plaintiff  by  amendment  asked  to 
recover  under  the  contract  on  account  of  shortages  and 
collections,  thus  presenting  the  same  claim  that  is  pre- 
sented in  this  action,  though  probably  not  covering  so 
many  items.  This  amendment  was  by  leave  of  court 
withdrawn  and  dismissed  without  prejudice,  thus  tak- 
ing the  claim  as  entirely  out  of  the  case  as  if  the 
amendment  had  never  been  made.  On  the  trial  of  the 
former  case  there  was  some  testimony  with  respect  to 
this  subject,  but  it  is  evident  that  this  claim  of  the 
plaintiff  was  not  in  issue,  nor  passed  upon  in  that  case. 
Our  conclusion  is  that  the  former  adjudication  is  not  a  bar 
to  either  of  plaintiff '  s  causes  of  action  as  set  up  in  this  case. 

IV.  We  infer  from  the  overruling  of  defendant's 
motion  to  transfer  the  case  to  the  law  docket  that  it 
was  tried  as  in  equity,  yet  upon  the  trial  the  court 
sustained  defendant's  objections  to  all  testimony  offered 
by  the  plaintiff  in  support  of  his  second  claim,  holding 
the  same  to  be  barred  by  the  former  adjudication.  The 
testimony  so  offered  was  not  taken,  and  hence  is  not 
before  us  so  that  we  can  render  judgment  thereon. 
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It  follows  from  the  views  already  expressed  that 
the  judgment  of  the  district  court  must  be  reversed, 
and  with  this  state  of  the  record  the  case  will  be 
remanded  for  further  trial.  As  under  the  conclusions 
reached  the  case  must  be  retried,  we  do  not  pass  upon 
the  issue  as  to  the  sum,  if  any,  that  either  party  may  be 
entitled  to  recover.    Reversed. 


S.  Hamill  &  Co.,  Appellants,  v.  Jeoffeby  Augustine 

et  al.y  Appellees. 

Fraud:  transactions  between  husband  and  wife.  An  insolvent 
hasband  cannot  by  procuring  a  loan  of  money  to  be  made  upon 
his  wife*s  obligation,  and  conducting  business  therewith  in  her 
name,  protect  the  results  of  his  industry  and  skiU  from  the  claims 
of  his  creditors. 

Appeal  from  Lee  District  Court— Rosi.  J.  M.  Casey, 

Judge. 

Thursdat,  Ootobeh  23,  1890. 

Action  in  equity  to  subject  a  sum  of  money  due 
from  the  defendant  railroad  company  to  the  payment 
of  certain  unsatisfied  judgments  held  by  appellants 
against  the  defendant,  Jeoifrey  Augustine.  A  decree 
was  entered  dismissing  plaintiffs'  petition,  from  which 
they  appeal. 

James  O.  Davis  and  Parson  <ft  Dolan^  for  appel- 
lants. 

Gibson  Browne^  for  appellee,  Augustine,  et  ux. 

Palmer  Trimble^  for  appellee,  St.  Louis,  Keokuk  & 
Northwestern  Railroad  Company. 

Given,  J. — I.  No  question  is  made  as  to  the 
indebtedness  of  the  railroad  company,  nor  of  Jeoffrey 
Augustine,  to  appellants  upon  the  judgments  set  out. 
The  sole  contention  is  whether  the  indebtedness  of  the 
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company  is  to  Mr.  Augustine,  or  to  his  wife,  Kate 
Augustine.  The  indebtedness  is  upon  a  contract  made 
with  Mr.  Sawyer,  agent  of  the  company,  for  boarding 
furnished  on  the  company's  boarding-cars  to  Its  labor- 
ers. The  contract  was  made,  and  the  business  of  fur- 
nishing boarding  carried  on,  in  the  name  of  Mrs. 
Augustine,  but  appellants  contend  that  Jeoffrey  Augus- 
tine was  the  real  party  to  the  contract  and  business,  and 
that  his  wife's  name  was  used  in  fraud  of  his  creditors. 
Prior  to  the  making  of  the  contract,  Mr.  Augustine  had 
failed  in  business,  and,  at  the  time  it  was  made,  was 
without  money,  property  or  credit,  and  indebted  upon 
judgments,  and  otherwise.  Mrs.  Augustine  was  also 
without  means,  but  it  is  claimed  had  credit  with  mer- 
chants of  Keokuk,  where  she  resided,  and  that  upon 
this  credit  she  was  able  to  carry  on  the  business.  Mrs. 
Augustine  testifies  that  she  knew  her  husband  was  in 
debt,  that  there  was  a  judgment  against  him,  and  that, 
if  he  had  any  property  or  did  business  in  his  own  name, 
they  could  get  out  an  execution.  Being  without  means, 
Mr.  Augustine  solicited  a  loan  of  fifty  dollars  from  Mr. 
Grill,  which  he  made  after  seeing  Mrs.  Augustine,  and 
in  her  name.  This  loan  was  paid  out  of  the  earnings. 
The  board  was  furnished  on  the  cars  at  points  distant 
from  Keokuk,  and  the  business  was  conducted  by  Mr. 
Augustine,  he  hiring  help,  purchasing  supplies  along 
the  line,  and  doing  all  other  things  necessary  to  the 
management  of  the  basiness.  Mrs.  Augustine  was  not 
at  any  time  with  the  cars,  and  knew  nothing  as  to  the 
business  out  on  the  line,  except  as  reported  to  her  by 
her  husband,  who  she  says  was  serving  without  any 
agreement  as  to  compensation.  All  that  she  did  towards 
the  business  was  to  make  some  comforts  and  pillow- 
slips for  use  on  the  cars,  and  to  make  some  of  the 
arrangements  for  supplies  at  Keokuk. 

**  Transactions  between  husband  and  wife,  to  the 
prejudice  of  the  creditors  are  to  be  scanned  closely,  and 
their  bona  fides  must  be  clearly  established.''  Wait, 
Fraud.  Con  v.,  sec.  300 ;  Fisher  v.  fferroUy  34  N.  W. 
Rep.  365.     In  Seitz  v.  Mitchell,  94  U.  S.  682,  it  is  said : 
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*' Purchases  of  either  real  or  personal  property  made 
by  the  wife  of  an  insolvent  debtor  daring  coverture  are 
justly  regarded  with  suspicion,  unless  it  clearly  appears 
that  the  consideration  was  paid  out  of  her  separate 
estate.  Such  is  the  community  of  interest  between 
husband  and  wife,  such  purchases  are  so  often  made  a 
cover  for  a  debtor's  property,  are  so  frequently  resorted 
to  for  the  purpose  of  withdrawing  his  property  from 
the  reach  of  his  creditors,  and  preserving  it  for  his  own 
use,  and  they  hold  forth  such  temptations  for  fraud, 
that  they  require  close  scrutiny.  In  a  contest  between 
the  creditors  of  the  husband  and  wife  there  is,  and  there 
should  be,  a  presumption  against  her  which  she  must 
overcome  by  affirmative  proof."  In  Hamilton  v.  Light- 
ner,  53  Iowa,  470,  the  business  was  carried  on  in  the 
wife's  name,  managed  by  the  husband.  The  property 
was  claimed  to  be  exempt  from  his  debts  on  the  ground 
that  he  loaned  his  wife  the  money  originally  invested. 
The  court  says:  "We  think  the  law  will  not  permit 
the  husband,  in  this  manner,  to  bestow  all  the  accumu- 
lations of  his  industry  and  success  in  business  upon  his 
wife,  so  as  to  defeat  his  creditors.  He  still  remains  the 
head  of  the  family,  the  manager  of  his  business,  and 
the  person  who,  in  fact,  acquired  the  property.  The 
device  of  making  the  wife  debtor  for  the  money  loaned 
by  the  husband,  and  upon  this  transaction  basing  her 
claim  of  title  to  the  property,  has  been  often  resorted 
to  for  the  purpose  of  concealing  property  from  credi- 
tors. If  courts  were  to  hold  it  sufflcienc  for  the  pur- 
pose intended,  there  would  be  nothing  in  the  way  of  a 
debtor  converting  his  property  into  money,  and  placing 
it  beyond  the  reach  of  his  creditors,  while  enjoying  the 
income  therefrom."  In  Keeney  v.  Oood^  21  Pa.  St.  349, 
355,  it  is  said  that  an  arrangement  to  buy  property  on  the 
wife's  credit,  and  have  it  paid  for  by  the  husband  as 
her  agent,  is  too  unsubstantial,  and  too  easily  shammed, 
to  be  at  all  satisfactory.  "  All  these  things  can  be  done 
by  mere  words,  and  these  are  but  breath."  In  In  re 
Eldred,  8  N.  B.  R.  256,  it  is  said:  "When  a  man  is 
in  embarrassed  circumstances,  and  insolvent,  he  cannot 
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make  use  of  his  wife,  directly  or  indirectly,  to  cover  up 
any  of  his  property,  or  any  of  his  earnings,  or  his  skill, 
^o  far  as  she  gets  property  of  her  own,  independent  of 
him,  she  is  to  be  protected  ;  bat  he  cannot  make  use  of 
her  as  an  instrument  to  gather  about  her  his  means, 
skill  or  labor,  or  anything  that  is  connected  with  him. 
Thus,  a  man  has  no  right  to  go  to  his  wife  and  say, 
^This  is  a  good  bargain.  Make  this  purchase.  Give 
your  notes  for  this  property,  that  property,  or  the 
other,' — and  make  the  purchase,  and  then  escape  the 
responsibility  of  the  transaction,  so  far  as  he  is  a  debtor, 
if  there  is  nothing  proceeds  from  his  wife  as  a  consid- 
eration of  the  purchase.  That  is  his  transaction,  the 
result  of  his  skill  and  judgment,  and  his  creditors  are 
entitled  to  it,  and  he  cannot,  in  that  way,  cover  up  the 
interest  which  he  may  have  in  that  property,  which  is 
the  fruit  of  his  jskill  and  his  judgment,  from  his  credi- 
tors. If,  on  the  other  hand,  there  is  a  consideration 
proceeding  from  his  wife,  belonging  to  her,  money  or 
property  with  which  he  is  unconnected,  then  she  should 
be  protected  in  the  property." 

This  contract  and  business  was  out  of  the  line  of 
anything  theretofore  pursued  by  Mrs.  Augustine,  and 
such  as  she  was  not  circumstanced  to  manage  and  con- 
trol. She  gives  as  a  reason  for  intrusting  the  business 
to  her  husband  that  he  was  strong  and  able-bodied,  and 
that  she  could  not  go  down  and  do  it  herself,  because 
she  had  to  remain  at  home  with  her  child.  It  is  evi- 
dent that  her  name  was  used  because  of  the  insolvency 
of  her  husband.  The  money  in  question  is  the  result 
of  his  industry,  skill  and  judgment  in  the  management 
of  the  business.  We  think  it  is  not  true,  as  contended, 
that  it  was  her  credit  that  furnished  the  means  of 
carrying  on  the  business.  Persons  extending  credit  for 
supplies  say  that  they  would  not  have  done  so  to  the 
husband;  they  do  not  say  that  they  would  have  given 
credit  to  Mrs.  Augustine  without  some  other  assurance 
than  her  ability  to  pay.  One  witness  says  his  firm 
"aflforded  Mrs.  Augustine  credit,  as  we  had  the  right  to 
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have  the  railroad  company  pay  our  bills.*'  Another 
says:  ''It  was  by  virtue  of  this  contract  with  the 
railroad  company  that  I  gave  Mrs.  Augustine  credit. 
*  *  *  I  had  the  right  to  put  my  bills  in  at  the  rail- 
road office  where  they  would  be  paid.  I  did  not  furnish 
her  any  provisions,  until  I  saw  the  railroad  people." 
Another  states :  "It  was  on  the  faith  of  the  railroad 
contract  that  I  gave  her  credit."  The  credit  was 
extended  upon  assurances  from  the  railroad  company, 
rather  than  to  either  of  the  Augustines.  We  are  satis- 
fied from  the  testimony  that  Jeoffrey  Augustine  was  the 
real  party  to  the  contract,  and  in  the  business,  and  that 
the  name  of  his  wife  was  used  to  cover  up  whatever 
might  be  accumulated  by  the  enterprise,  from  his  credi- 
tors. The  indebtedness  of  the  railroad  company  is  the 
result  of  his  industry,  skill  and  judgment  in  the  manage- 
ment of  the  business.  Our  conclusion  is  that  the  decree 
of  the  district  court  should  be  reversed,  and  decree 
entered  as  prayed  in  the  plaintiffs^  petition.  Reversed. 


Julia  L.   Bentley,  Appellant,   v.   M.    W.   Taylob, 

iS  m\  Appellee.* 

1.  Landlord  and  Tenant:  lease:  interpretation.  An  agree- 
zneDt  for  the  lease  of  a  storeroom,  cellar  and  '*  warehouse  in  rear 
of  building,"  *'  to  be  used  as  a  boot  and  shoe  store,**  was  made 
while  the  building  was  in  course  of  erection,  and  contained  the  fol- 
lowing paragraph  in  writing  :  "  Said  first  party  also  to  put  up  two 
partitions  across  store  room ;  also  one  between  said  partitions ; 
*  *  *  and  said  partitions  to  be  painted  white  by  said  first  party. 
The  whole  room  to  be  put  in  good  order  for  use  of  said  second 
party.*'  Held,  that  the  phrase,  *'  whole  room/'  in  the  last  sentence 
was  to  be  construed  as  referring  to  the  entire  premises  covered  by 
the  lease. 


*  The  opinion  on  the  former  submission  of  this  case  was  withdrawn 
by  the  court,  and,  therefore,  is  not  published  in  these  reports.  It  may 
be  found  in  80  N.  W.  Rep.  267.— Rspobter.] 


Oct.  1890]  Bentley  v.  Taylor.  807 

2.     : :   covenant:  breach:   damages.    The    petition 

alleged,  that,  at  the  time  plaintifiF  took  possession,  the  cellar  was 
insufficiently  ventilated,  wet  and  mnddy,  and  that,  by  reason 
thereof,  the  storeroom  was  rendered  damp  and  moldy,  the  plain- 
tiff 's  floods  damaged,  and  both  cellar  and  storeroom  made  unfit 
for  use  as  a  boot  and  shoe  store.  Held,  that  the  facts  pleaded 
showed  a  breach  of  the  express  covenant  above  stated. 

A'ppealfrom  Black  Hawk  District  Court. — Hon.  C.  P. 

Couch,   Judge. 

Thursday,  October  23,  1890. 

Action  to  recover  damages  for  an  alleged  breach  of 
the  covenant  of  a  lease.  A  demurrer  to  the  petition  was 
sustained,  and  plaintiff  appeals.  Upon  the  former  sub- 
mission, the  judgment  of  the  district  court  was  affirmed. 
A  rehearing  having  been  granted,  the  case  was  resub- 
mitted. 

Boies^  Busted  &  BoieSy  for  appellant. 

Mullen  <fe  Hoff^  for  appellee. 

ON   REHEABINd. 

Given,  J. — I.  The  questions  discussed  are  whether 
the  lease,  which  is  made  a  part  of  the  petition,  contains 
8.  Landlord  ^^  cxpress  coveuaut  that  the  demised 
iM«et?nto^  premises  should  be  fit  and  suitable  for  the 
pretaUoD.  purposes  for  which  they  were  to  be  used  ; 
and,  if  not,  \^hether  under  the  law  such  a  covenant  can 
be  implied.  The  lease  covers  *'the  lower  storeroom  and 
cellar,"  also  the  '*  warehouse  in  rear  of  building."  It 
was  executed  when  the  building  was  in  course  of  construc- 
tion, and  is  for  the  term  of  three  years,  "commencing 
on  the  tenth  day  of  August,  1882,  or  as  soon  there- 
after as  same  is  completed,  not  exceeding  September  15, 
1882,"  the  premises  "to  be  used  as  a  boot  and  shoe 
store,"  and  for  no  other  purpose.  The  lease  is  upon 
printed  form,  filled  up  in  writing.  The  concluding 
paragraph  is  in  writing,  and  as  follows:     "Said  first 
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party  also  to  put  up  two  partitions  across  storeroom  ; 
also  one  between  said  partitions  ;  partitions  to  be  made 
of  boards  eight  feet  high,  with  proper  doors  for  passage, 
and  said  partitions  to  be  painted  white  by  said  first 
party.  The  whole  room  to  be  put  in  good  order  for  use 
of  said  second  party.'* 

The  contention  is  as  to  the  construction  of  the  last 
sentence,  appellant  claiming  that  the  words,  ''  whole 
room,"  mean  the  entire  premises  covered  by  the  lease, 
and  appellee  claiming  that  it  only  refers  to  the  storeroom. 
The  definitions  cited  show  that  the  word  *'room"  has 
different  meanings,  such  as,  **  Space  in  a  building 
marked  off  or  set  apart  by  a  partition."  ''  Space  which 
has  been  set  apart  or  appropriated  to  any  purpose." 
Webster.  The  sense  in  which  the  word  is  used  must  be 
determined  from  its  connection,  and  the  circumstances 
under  which  it  is  used.  The  sentence  in  which  it  is 
used  is  disconnected  from  what  precedes  it  by  a  period. 
If  the  storeroom  alone  was  meant,  why  not  have  so  writ- 
ten it  instead  of  *' whole  room"  that  may  apply  to  all. 
It  is  a  well-known  fact  that,  in  filling  such  blank  forms, 
the  agreements  are  not  always  as  connectedly  and 
plainly  stated  as  when  the  instrument  is  written  out  at 
length.  In  construing  the  language  employed,  we  must 
have  in  mind  the  purposes  of  the  parties.  It  was  mani- 
festly the  purpose  of  the  plaintiff  to  get'the  premises  fit 
for  use  as  a  boot  and  shoe  store.  It  would  be  at  least 
unusual  that  she  should  intend  to  lease  premises,  only 
part  of  which  was  to  be  put  in  good  order  for  her  use. 
It  would  require  a  clear  expression  to  establish  such  an 
unusual  agreement.  As  the  defendant  leased  the  premi- 
ses to  be  used  as  a  boot  and  shoe  store,  it  is  reasonable 
that  he  should  intend  that  the  entire  premises  should  be 
in  good  order  for  that  use.  **  The  whole  room"  may  mean 
the  "space  which  has  been  set  apart,  or  appropriated," 
by  the  lease,  to  the  purpose  of  plaintiff's  business.  To 
say  that  these  words  were  used  in  that  sense  is  in  harmony 
with  their  meaning,  connection  and  the  evident  pur- 
pose of  the  parties,  while,  to  say  that  they  refer  to  the 
storeroom  only  is  to  hold  that  the  parties  made  an 
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unusual,  if  not  unreasonable^  agreement,  and  expressed 
it  in  indefinite  terms. 

In  the  former  opinion  it  was  held  that  the  words, 
the  whole  room,"  refer  to  the  storeroom  only.  Upon  a 
careful  review  of  the  matter,  we  are,  for  the  reasons 
already  stated,  brought  to  a  different  conclusion.  We 
think  the  lease,  properly  construed,  contains  an  express 
covenant  that  the  defendant  would  put  the  entire  premi- 
ses in  good  order  for  plaintiff's  use  as  a  boot  and  shoe 
store  by  September  15,  1882.  It  will  be  observed  that 
this  is  not  a  covenant  to  keep  the  premises  in  good  order 
in  the  future,  but  that  they  would  be  in  good  order  for 
plaintiff's  use  at  the  time  possession  was  given. 

II.  Our  next  inquiry  is  whether  the  petition  alleges  a 
breach  of  this  express  covenant.     The  covenant  being  as 

g  . .      to  the  condition  of  the  premises  at  the  time 

breach"^  •  possessiou  was  to  be  given,  the  question  as 
damaxos.  (jq  a  breach  turns  upon  their  condition  at 
that  time.  If  the  premises  were  then  unfit,  or  less 
valuable,  for  plaintiff's  use,  or  if  they  became  so  there- 
after from  causes  then  existing,  that  would  be  a  breach 
of  the  covenant;  but  if  they  becamer  unfit,  or  less  valu- 
able, for  plaintiff 's  use,  after  she  took  possession,  and 
from  causes  arising  thereafter,  that  would  not  be  a 
breach  of  the  covenant.  The  allegations  are  that,  at  the 
time  plaintiff  took  possession,  the  cellar  was  insuffi- 
ciently ventilated,  wet  and  muddy,  and  that,  by  reason 
thereof,  the  storeroom  was  rendered  damp  and  moldy, 
and  plaintiff's  goods  damaged,  and  both  cellar  and 
storeroom  made  unfit  for  use  as  a  boot  and  shoe  store. 
Accepting  these  allegations  as  true,  which  we  do,  for  the 
purpose  of  the  demurrer,  they  clearly  show  a  breach 
of  the  expressed  covenant. 

This  view  of  the  case  renders  it  unnecessary  that 
we  notice  the  question  discussed  as  to  an  implied  cove- 
nant. Something  has  been  said  in  argument  as  to  the 
measure  of  damages ;  but,  as  that  question  was  not 
raised  by  the  demurrer,  we  are  not  called  upon  to  con- 
sider it. 

Our  conclusion  is  that  the  judgment  of  the  district 
court  should  be  eeveuseo. 
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J.    M,    Knight,    Appellee,   v.  The   Chicago,    Eock 
Island  &  Pacific  Railway  Company, 

Appellant. 


1. 


2. 


8. 


4. 


Bailroads :  NBauGBNCR :  fire  :  evidbncb.  In  an  action  against 
a  railroad  company  to  recover  for  the  loss  by  fire  of  certain  house- 
hold goods  situated  in  a  house  located  four  hundred  and  twenty- 
one  feet  from  defendant's  right  of  way,  after  proof  that,  shortly 
before  the  fire,  one  of  defendant's  engines  had  passed  along  its 
road,  that  a  pfie  of  lumber  on  its  right  of  way  had  been  set  on  fire, 
and  that  a  hard  wind  was  blowing  at  the  time  from  the  lumber 
pile  toward  the  plaintiff's  house,  the  plaintiff  introduced  evi- 
dence, against  defendant's  objection,  that  charred  shingles  after 
the  fire,  and  on  the  same  day,  were  found  a  quarter  of  a  mile 
beyond  plaintiff's  house,  and  in  the  direction  the  wind  was  blow- 
ing. Held,  that  the  evidence  was  admissible  as  tending  to  show 
the  source  of  the  fire  whereby  plaintiff 's  property  was  destroyed, 
and  that  an  instruction,  asked  by  defendant,  that  from  the  facts 
proven  no  inference  could  be  drawn  as  to  the  source  of  the  fire, 
was  rightly  rejected. 

:  INSTRUCTIONS  :  PRA.OTIOE.    The  error  of  the  trial  court  in 


failing  to  write  the  word  '*  given  "  upon  the  margin  of  instructions 
asked,  and  given  to  the  jury,  is  not  available  on  appeal  to  a  party 
who  took  no  exception  to  such  oinission  in  the  court  below. 

:  :  PROOF  OF  NBGLiaENCB.    The  evidence   showed 


that  large  cinders  of  the  size  of  a  hickory  nut  were  thrown  from 
the  smokestack  of  defendant's  engine,  and  that  the  spark-arrester 
of  such  engine  to  permit  the  escape  of  such  cinders  must  have 
been  out  of  repair.  Held,  that  the  evidence  warranted  the  infer- 
ence that  defendant's  'employes,  who  operated  the  engine,  had 
knowledge  that  the  spark-arrester  was  out  of  repair,  and  that 
such  knowledge  would  support  a  finding  that  the  defendant  was 
negligent. 

Appeal :  record  :  amended  abstract.  Where  on  an  appeal  to 
the  supreme  court,  an  amended  abstract  of  the  record  is  filed  by 
the  appellee  denying  the  correctness  of  the  abstract  filed  by  the 
appellant,  and  alleging  that  such  amended  abstract  with  appel- 
lant's abstract  contain  all  the  evidence,  and  the  correctness  of  the 
amended  abstract  is  not  denied,  its  statements  will  be  taken  as 
true,  and  so  much  of  the  evidence  contained  in  appellant's  abstract 
as  is  denied  by  the  amended  abstract  of  the  appellee  will  not  be 
regarded  as  a  part  of  the  record. 
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6.  Instructions.  Where  the  rule  embodied  in  an  insfcmction  asked 
by  one  of  the  parties  to  a  oaase  is  fairly  presented  in  instructions 
given  by  the  court,  the  refusal  to  give  the  same  to  the  jury  is  not 
erroneous. 

Appeal  from  Mahaska  District  Court. — Hon.  D.  Ryan, 

Judge. 

Friday,  October  24,  1890. 

Action  to  recover  for  personal  property  of  plain tiflf, 
burned  by  fire  set  out  by  au  engine  operated  upon 
defendants  railroad.  There  was  a  judgment  on  a  ver- 
dict for  plaintiff.     The  defendant  appeals. 

Seecers  &  SeeverSy  for  appellant. 

E.  H,  Sheriff  and  Bolton  <ft  McCoy ^  for  appellee. 

Beck,  J. — I.     The  property  destroyed  was  house- 
hold furniture,  in  a  house  four  hundred  and  twenty-one 
1.  Railroads  :    ^®®*  from  defendant's  right  of  way,  which 
fire "Syi  °®  •     was  burned.     The  tire  caught  in  the  roof  of 
denoe.  j^\^q  housc.     The  evideucc  shows    that  an 

engine  drawing  a  train,  shortly  before  the  fire,  had 
passed  along  tffe  road,  and  that  a  pile  of  lumber,  or 
timber,  on  the  right  of  way,  was  set  on  fire,  and  that  a 
hard  wind  was  blowing  towards  the  house  from  the 
timber  and  right  of  way.  Plaintiff's  theory  was  that 
the  fire  was  blown  from  the  engine  or  burning  timbers 
to  the  housa.  It  was  necessary,  in  order  to  support 
this  theory,  to  show  that  the  wind  blew  with  sufllcient 
violence  to  carry  the  fire  over  the  distance  intervening 
between  the  house  and  the  source  of  the  fire.  To 
est^ablish  this  fact  evidence  was  admitted  against 
defendants  objection,  which  is  renewed  in  this  court, 
to  the  effect  that  charred  shingles  after  the  fire,  and  on 
the  same  day,  were  found  a  quarter  of  a  mile  beyond 
the  house  in  the  direction  the  wind  was  blowing.  The 
evidence  was  clearly  admissible,  as  plainly  shown  by 
the  statement  of  facts  just  made.     It  tends  to  show  that 
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the  fire  was  communicated  to  the  house  by  the  defend- 
ant's engine,  or  from  the  burning  timbers  on  defendant's 
right  of  way.  An  instruction  asked  by  defendant  to 
the  effect  that  from  these  facts  no  inference  could  be 
drawn  as  to  the  source  of  the  fire  was  rightly  rejected. 

II.  The  court   below  failed    to  write    the   word 
''given"  upon  the  margin  of  two  instructions  given  to 

the  jury,  as  required  by  the  statute.  This 
'  tions:  prac-     omissiou  is  now  made  a  ground  of  complaint 

by  defendant.  It  is  sufficient  to  say  that 
no  exception  was  taken  to  the  omission,  nor  objection 
thereto  made  in  the  court  below.  It  cannot  be  first 
made  the  ground  of  objection  in  this  court. 

III.  The  court  below  directed  the  jury  that  if  defend- 
ant's employes  knew  that  the  spark-arrester  attached  to 

the  smokestack  of  the  engine  was  out  of 
cToof ofn'eir-    repair,  they  would  be  authorized  to   find 

defendant  negligent  in  not  keeping  the  engine 
in  repair.  This  instruction,  it  is  insisted  by  defendant's 
counsel,  is  to  be  regarded  as  the  law  of  the  case ;  and 
that  there  was  an  entire  absence  of  evidence  tending  to 
show  that  the  employes  of  defendant  knew  that  the 
spark-arrester  was  out  of  repair.  We  cannot  concur  in 
counsel's  position  as  to  the  evidence  on  this  point.  It 
was  shown  that  from  the  engine  large  cinders  the  size 
of  a  hickory  nut  were  thrown  through  the  smokestack, 
and  that  the  spark-arrester  permitting  such  cinders  to 
escape  must  have  been  out  of  repair.  The  jury  could 
have  inferred  that  defendant's  employes  who  operated 
the  engine  observed  the  large  cinders  and  sparks  thrown 
out  of  the  engine,  and  were  thereby  informed  of  the 
defective  condition  of  the  engine. 

IV.  The  defendant's  abstract  contains  a  statement 
that  it  presents  all  the  evidence  in  the  case.     It  also 

Appeal-        alleges  that  there  was  no  evidence  showing 

ISSSS^ed        certain  matters  connected  with  the  setting 

abstract.        Q^xt  and  spread  of  the  fire.     Plaintiff  files 

an  additional  abstract  setting  out  parts  of  the  evidence, 

which,    with  the  evidence  in  defendant's  abstract,  it 
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alleges  is  all  of  the  evidence  in  the  case.  It  also  con- 
tains a  statement,  denying  that  defendant's  abstract 
contains  all  the  evidence,  and  denying  the  allegation  in 
defendant's  abstract,  that  certain  evidence  mentioned 
therein  was  not  given.  This  amended  abstract  is  not 
denied.  Its  statements,  therefore,  mast  be  taken  as 
true,  and  we  mast  hold  that  all  of  the  evidence  set  out 
in  defendant's  abstract,  and  denied  by  plaintiff,  is  not 
before  us.  Marsh  v.  Smithy  73  Iowa,  295;  Sullivan 
Savings  Institution  v.  Copeland^  71  Iowa,  67;  Foley  v. 
Hefferon^  70  Iowa,  672;  Kent  v,  Coquillard^  67  Iowa, 
500;  Looe  v.  Donaldson^  63  Iowa,  631;  Kearney  v. 
Ferguson^  50  Iowa,  72. 

V.     An  instruction  was  asked  by  defendant  (the 
ninth)  and  refused,  which  is  now  made  the  ground  of 

complaint.  It  was  to  the  effect  that  the 
burden  rested  upon  plaintiff,  to  show  by 
his  evidence  that  the  property  was  burned  by  tire  set 
out  by  defendant,  which  cannot  be  inferred  from  the 
fact  that  fire  was  set  out  on  the  right  of  way  by  defend- 
ant. The  rule  of  this  instruction  is  fairly  presented  in 
instructions  given  by  the  court.  It  was  not  necessary 
to  repeat  it. 

These  considerations  lead  us  to  the  conclusion  that 
the  judgment  of  the  district  court  ought  to  be  affikmbd. 


E.   C.  Blair,  Appellee,  v.  Madison  County,  Appel- 
lant. 

1.  Personal  Injury :  Carlisle  lifb  tables  as  evidence.  Where  in 
an  action  to  recover  damages  for  a  personal  injury  the  evidence  is 
conflicting  as  to  the  permanency  of  the  injury  sustained,  the 
Carlisle  life  tables  may  properly  be  received  in  evidence  for  the 
consideration  of  the  jury  in  case  they  find  the  injury  to  be  per- 
manent. 

2.     :  EXPERT  TESTIMONY :  PHYSICIAN.    The  question,  put  to  a 

physician  who  had  examined  the  plaintiff,  whether  his  statement  of 
plaintiff's  injuries  and  symptoms,  and  the  absence  of  external 
appearance  of  injury,  were  **  consistent  with  his  medical  books  " 
IB  not  objectionable  on  the  ground  that  the  medical  books  are  the 
best  evidence  of  their  contents. 
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8.     :  EViDBNCB.    Hie  testimony  of  a  witness  as  to  complaints 

of  pain  or  disease  made  by  the  plaintiff  a  week  after  the  accident 
in  which  his  injury  was  sustained  is  competent  to  show  the  con- 
dition of  plaintiff's  health,  and  the  permanency  of  the  injury 
received. 

4.     : .    Where  the  record  fails  to  disclose  what  were  the 

facts  sought  to  be  elicited  by  questions  to  which  objections  were 
sustained  in  the  trial  court,  the  supreme  court  will  presume  that 
the  evidence  was  rightly  rejected. 

5. : .    Where  the  evidence  upon  the  material  issues  in 

a  cause  is  conflicting,  the  verdict  of  the  jury  will  not  be  disturbed. 

6.    :  INSTRUCTION.    The  refusal  of  the  trial  court  to  give  to  the 

jury  an  instruction  asked,  the  substance  of  which  is  embodied  in 
other  instructions  given  by  the  court,  is  not  erroneous. 

7.     :  MISCONDUCT  OF  OOUNSBI.  IN  ARGUMBNT  :  FBACTIOB.     The  USe 

of  improper  language  by  counsel  in  argument  to  a  jury  will  not 
constitute  ground  for  the  reversal  of  the  judgment  of  the  trial 
court  on  appeal  when  no  objection  was  taken  thereto  in  the  court 
below,  nor  any  instruction  asked  correcting  the  error. 

8. :    NEW  TRIAL  :    NEWLY-DISCOVERED  EVIDENCE.     Newly-dis- 

covered  evidence  which  is  merely  cumulative  will  not  entitle  a 
party  to  a  new  trial. 

9.  Assignment  of  Errors.  A  general  assignment  of  error  directed 
to  the  court's  charge  to  the  jury  as  a  whole,  without  specifying  the 
particular  errors  complained  of,  will  not  entitle  a  party  to  have 
considered  the  error  contained  in  any  single  instruction. 

Appeal  from  Madison  County  District  Court. — Hon. 

J.  H.  Henderson,  Judge. 

Fkidat,  October  24,  1890. 

Action  to  recover  for  personal  injuries  to  plaintiff 
from  a  fall'  from  his  horse,  caased  by  a  defect  in  the 
floor  of  a  county  bridge,  over  which  plaintiff  was  at  the 
time  riding.  There  was  a  judgment  on  a  verdict  for 
plaintiff.     The  defendant  appeals. 

Sli  Wilkin^  John  Ouiher  and  John  Leonard  <ft 
&>7i,  for  appellant. 

A.  R.  Dabney  and  T.  C.  Gilpin^  for  appellee. 
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Beck,  J. — I.  PlaintifFy  a  young  man,  then  twenty- 
two  years  of  age,  while  riding  over  a  county  bridge, 
was  thrown  from  his  horse  by  reason  of  the  animal 
stepping  through  a  hole  in  the  floor  of  the  bridge.  This 
action  is  brought  to  recover  the  damages  he  sustained 
from  the  injuries  he  thus  received,  which  he  claims 
were  severe  and  permanent.  The  facts  of  the  case  will 
be  stated  so  far  as  is  necessary  for  a  correct  understand- 
ing of  the  questions  involved,  and  the  ground  of  the 
decision  thereon  in  connection  with  the  discussion  of 
these  questions. 

II.  The  Carlisle  life  tables  were  admitted  as  evi- 
dence against  objections  made  by  defendant's  counsel. 
1.  PBBtoKiL        I*  ^s  J^ow  insisted  that  they  should  have 

itele'nfe  ubies  been  excluded  for  the  reason  ' '  that  the  evi- 
as  evidence,  j^  ideuce  clear  and  conclusive  that  there 
was  no  permanent  injury.'*  But  this  view  of  the  evi- 
dence is  incorrect.  The  most  that  can  be  said  on 
the  point  is  that  the  evidence  is  conflicting.  It  was 
the  province  of  the  jury  to  settle  the  conflict.  If  they 
found  that  plaintiflE's  injury  was  permanent,  the  life 
tables  were  to  be  considered. 

III.  A  physician  who  had  just  made  an  examina- 
tion of  plaintiff  was  asked  whether  his  statement  as  to 
2. :  expert      the  injuries  and   his  symptoms,   and  the 

pif j'liJrYan. '  absence  of  external  appearance  of  injury, 
were  ''  consistent  with  his  medical  books."  The  question 
was  objected  to,  on  the  ground  that  ^'  the  medical  books 
are  the  best  evidence  of  their  contents."  The  question 
does  not  call  for  evidence  as  to  the  contents  of  medical 
books.  It,  in  effect,  seeks  the  opinion  of  the  witness,  who 
being  a  physician  was  qualified  to  give  it,  upon  the  ques- 
tion, whether  the  science  of  medicine,  which  is  taught  in 
the  "  medical  books,"  would  authorize  the  conclusion 
that  plaintiff  could  have  the  symptoms  of  which  he  com- 
plained, in  the  absence  of  external  appearances  of 
injury  ;  or,  in  other  words,  whether,  in  his  opinion  as  a 
medical  man,  the  real  symptoms  would  be  manifest  in 
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the  absence  of  ''external  appearances  of  injury.'*  The 
question  sought  to  elicit  an  opinion  upon  a  matter  which 
the  witness,  as  an  expert,  could  properly  express. 

IV.  A  witness  was  asked  to  state  what  complaint 
of  pain  or  disease  plaintiff  made  about  a  week  after  the 
3 levidenoe.  accident.      It  is  now  insisted  that,  as  plain- 
tiff's complaints  *' were  no  part  of  the  res 

gestcB^  they  were  not  admissible.  They  were  not 
admitted  on  that  ground,  but  for  the  reason  that  his 
complaints  of  pain  or  disease  were  competent  to  show 
the  condition  of  his  health,  which  was  in  issue  under 
his  claim  that  he  was  severely  and  permanently  injured. 
The  statements  or  declarations  of  the  plaintiff  were 
properly  shown  in  evidence.     1  Greenl.  Ev.,  sec.  102. 

V.  Questions  were  asked  a  witness  intended  to 
elicit  evidence  as  to  statements  made  by  a  bridge-builder 

in  regard  to  the  bridge,  and  as  to  the  fact 
HE  same.  ^^vhelher  the  bridge-builder  had  made  a 
report  as  to  the  suflSciency  of  the  floors.  Objections  to 
the  questions  were  sustained.  It  is  not  shown  in  the 
abstract  what  statements  and  facts  were  proposed  to  be 
proved  by  the  evidence  sought  by  the  questions.  It  is, 
therefore,  not  shown  that  the  proposed  evidence  is  com- 
petent. In  the  absence  of  such  showing,  we  are 
requested  to  exercise  the  presumption  that  the  court 
rightly  rejected  the  evidence  upon  information  as  to  its 
purport  showing  it  to  be  incompetent. 

V.     Counsel  for  the  defendant  insist  that  the  evi- 
dence fails  to  show  that  plaintiff  was  injured  at  all  by 

the  accident  ;  that  he  was  not  himself  neg- 
ligent ;  that  it  does  show  that  defendant 
had  no  notice  of  the  defects  in  the  bridge,  and  that 
plaintiff  failed  to  use  reasonable  means  to  effect  a  cure ; 
and  that  the  evidence  does  not  show  defendant's  negli- 
gence, nor  the  extent  of  plaintiff's  disability  by  reason 
of  the  injury.  All  that  can  be  said  as  to  the  evidence 
on  these  points  is  that  it  was  conflicting.  It  was  for  the 
jury  to  decide  upon  this  conflict.  It  cannot  be  said  that 
their  verdict  is  so  without  the  support  of  evidence  that 
it  ought  to  be  set  aside. 
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VII.  The  defendant  asked  an  instraction,  which 
was  refused,  to  the  effect  that,  if  an  examination  of  the 
a. :in8troo-  bridge  by  a  competent  person,  and  a  report 

^^'^'  that  it  was  safe  for  a  reasonable  time,  had 

been  made,  defendant  would  not  be  negligent  until  that 
time  expired,  unless  some  member  of  the  board  of  super- 
visors had  been  notified  of  its  dangerous  condition,  and 
defendant  had  neglected  in  a  reasonable  time  to  make 
an  examination  of  its  condition.  An  instruction  was 
given  substantially  to  the  same  effect.  It  was  not  error 
to  refuse  to  repeat  it. 

VIII.  It  is  shown  by  a  bill  of  exceptions  that  one 
of  the  counsel  for  plaintiff  in  the  closing  argument  made 

a  statement  as  to  the  views  of  "one  of  the 

"  dlictofJoun-   heaviest  taxpayers  of  the  county,"  to  the 

ment :  prao-     effect  that  plaintiff  ought  to  recover ;  that 

defendant  had  attemped  to  defeat  plaintiff '  s 
case  by  the  evidence  of  criminals  ;  that  the  county  is 
wealthy, — and  other  equally  improper  statements  and 
allusions,  with  taunts  and  offensive  allusions  to  counsel 
on  the  other  side.  This  manner  of  argument  must 
always  be  condemned,  and  ought  never  to  be  permitted. 
We  do  not  know  of  any  circumstances  which  would 
justify  it,  though  it  may  sometimes  be  palliated  on  the 
ground  that  it  was  indulged  in  as  a  defense  or  reply 
to  the  same  kind  of  argument  first  used  by  the  other 
party, — a  kind  of  hurling  back  of  foul  weapons,  only 
sufficiently  poisonous  to  irritate  without  destroying. 
While  this  would  not  justify  the  use  of  such  prohibited 
missiles  of  forensic  warfare,  it  is  to  some  extent  a  palli- 
ation of  the  offense.  It  ought  to  be  said,  in  justification 
of  the  judge  trying  this  case,  that  much  of  the  time  dur- 
ing this  argument  he  was  in  another  room,  adjoining 
the  court  room,  preparing  instructions,  and  did  not  hear 
some  of  the  objectionable  remarks,  and  that  counsel  on 
the  other  side  made  at  the  time  no  objection  to  the 
language  now  complained  of,  and  in  no  way  called  the 
court's  attention  thereto,  nor  asked  that  the  offensive 
and  unlawful  arguments  be  arrested.  Counsel  for 
defendant  remained  entirely  quiet  until  after  the  verdict, 


318  Blair  v.  Madison  Co.  [81  Iowa 

when  all  the  injury,  if  any,  had  been  done.  Objection 
could  have  been  raised  while  the  unlawful  argument 
was  being  made,  indeed,  upon  its  very  commencement. 
We  have  no  doubt  that  thereupon  it  would  have  been 
arrested  by  the  court  below.  If  it  had  still  been  per- 
mitted, this  court  would  have  sent  the  cause  back 
for  another  trial,  in  accord  with  the  rules  of  the  law. 
Counsel  should  unite  with  the  courts  in  endeavors  to 
overthrow  this  practice  and  frontier  style  of  trials,  and 
sustain  methods  and  manners  in  accord  with  the  better 
civilization  of  the  day.  But,  as  the  record  shows  that 
no  objections  and  exceptions  were  made  and  taken  at 
the  time  when  the  unlawful  argument  of  defendant's 
counsel  could  have  been  arrested,  and  no  instruction 
asked  by  defendant  to  correct  the  error,  and  avert  injury 
and  prejudice  resulting  therefrom,  under  the  peculiar 
facts  of  the  case,  we  ought  not  to  reverse  the  judgment 
of  the  court  below  on  the  ground  of  the  improper  con- 
duct of  counsel. 

IX.  A  motion  for  a  new  trial  was  based  upon  the 

ground,   among  others,  of  newly-discovered  evidence. 

8. :  new       It  is  suflBcieut  to  say  that,  as  the  new  evi- 

dffovered^'    deuce    was  cumulative,   the    motion  was 
eTidence.        rfghtly  overruled. 

X.  It  is  insisted  that  an  instruction  given  by  the 
court  to  the  jury  is  erroneous.  But  the  assignment  of 
^  .  jy^,^.    errors  is  directed  against  all  the  instructions 

mentoferrore.  given  by  the  court  €11  masse^  without 
specifying  the  particular  errors  complained  of  by  coun- 
sel. Such  an  assignment  is  in  violation  of  the  statute, 
and  will  not  permit  a  review  of  an  instruction  assailed 
in  argument.  Code,  sec.  3207 ;  MoffaJb  7>.  Fisher^  47 
Iowa,  474. 

The  foregoing  discussion  disposes  of  all  questions 
in    the    case.    The  judgment  of  the    court   below  is 

AFFIKMED. 


y 


Oct.  1890]  DoDD  V.  Scott.  319 


James  L.  Dodd,  Appellant,  v.  D.  W.  Scott,  Appellee. 

Homestead :  forbclosube  of  mortoagb  :  res  adjudicate.  A  hus- 
band, -against  whom  a  de<;ree  of  foreclosure  of  a  mortgage  on  real 
estate  has  been  duly  obtained,  cannot  in  an  action  ot  forcible  entry 
and  detainer  to  recover  possession  after  the  period  of  redemption, 
set  up  the  defense  that  his  wife,  who  was  not  a  party  to  the  former 
suit,  has  a  homestead  interest  in  the  mortgaged  premises ;  such 
fact,  if  a  defense  at  all,  being  available  in  the  former  suit,  must  be 
deemed  to  have  been  adjudicated  or  waived. 

Appeal  from  Jackson  District  Court. — Hon.   C.   M. 

Waterman,  Judge. 

Friday,  October  24,  1890. 

Action  for  forcible  entry  and  detention  of  real 
property.  The  plaintiff  sold  to  the  defendant  the 
premises  in  controversy  by  contract,  the  deed  to  be  exe- 
cuted when  certain  payments  were  made.  Default  was 
made  in  the  payments,  the  contract  foreclosed  by  action 
against  the  defendant,  and  the  premises  sold  on  fore- 
closure judgment  to  the  plaintiff,  and,  at  the  close  of 
the  period  of  redemption  he  received  his  deed,  after 
which  he  instituted  this  proceeding  before  a  justice  of 
the  peace  to  obtain  possession.  In  the  foreclosure  suit, 
the  wife  of  the  defendant  was  not  made  a  party,  nor  is 
she  a  party  in  this  proceeding.  Before  the  justice,  the 
defendant  answered,  presenting  as  defensive  matter 
that  before  the  commencement  of  the  foreclosure  pro- 
ceeding he  was  the  head  of  a  family,  and  that  Sarah  A. 
Scott  was  his  wife ;  that  since  November,  1886,  he  and 
his  wife  had  occupied  the  premises  in  question  as  a 
homestead  ;  and  that  his  wife  was  not  made  a  party  to 
the  foreclosure  proceedings,  nor  her  homestead  interest 
therein  foreclosed.  To  this  answer  plaintiff  demurred, 
whereupon  the  justice  certified  the  case  to  the  dis- 
trict court  as  involving  title  to  real  estate,  under  the 
provisions  of  Code,  section  3535. 
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In  the  district  court  the  plaintiff  moved  to  remand 
the  cause  to  the  justice  for  trial,  for  the  reason  that  the 
district  court  had  no  jurisdiction,  and  that  it  was 
erroneously  transferred  by  the  justice.  Pending  the 
motion,  however,  the  defendant  amended  his  answer 
by  alleging,  ''that  the  right  and  possession  he  now  has 
in  and  to  said  real  estate  were  acquired  by  and  through 
the  said  homestead  right  of  the  said  Sarah  A.  Scott,  his 
wife."  To  the  answer,  as  amended,  there  was  a  demur- 
rer, which  the  court  overruled,  and  the  plaintiff,  elect- 
ing to  stand  thereon,  appealed  to  this  court. 

Hayes  &  Schuyler  and  B.  F.  Thomas^  for  appel- 
lant. 

No  appearance  for  appellee. 

Granger,  J. — The  case  must  be  reversed,  and,  as 
we  are  unaided  by  brief  from  appellee,  we  limit  our 
consideration  to  a  single  question.  See  McKern  v. 
Albia^  69  Iowa,  447 ;  Deeds  v.  Chicago,  R.  L  &  P.  Ry. 
Co,^  69  Iowa,  164;  Oilfeather  v.  Council  Bluffs^  69 
Iowa,  310. 

A  point  urged  in  argument  by  the  appellant  is, 
that  the  husband,  who  was  a  party  to  the  foreclosure 
proceeding,  cannot,  in  this  case,  set  up  the  homestead 
right  of  the  wife  as  a  defense,  and  it  seems  diflBcult  to 
gainsay  the  proposition.  With  the  amendment,  the 
plea  appears  to  be  one  personal  to  the  defendant ;  that 
is,  he  does  not  seek  to  defend  for  his  wife,  but  for  him- 
self, because  of  a  '* right  and  possession"  acquired 
"through  the  homestead  right  of  the  wife."  Being  a 
party  to  the  foreclosure  suit,  if  he  had  a  homestead 
right  available  to  him  as  a  defense  therein,  he  must 
interpose  it,  or  the  right  is  lost.  Now  the  wife  was 
not  a  party  to  that  proceeding,  and  any  rights  he  had 
available  to  him  because  of  the  wife's  homestead  right 
(if  there  could  be  any )  was  just  as  available  for  defense 
in  that  suit  as  in  this,  and  just  as  available  then  as  any 
other  right  he  had.     We  must  assume,  then,  that  all 


•  I 
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rights  personal  to  the  defendant  have  been  adjudicated 
or  waived,  and  that  under  the  claim  of  the  demurrer, 
because  of  the  wife  not  being  a  party  to  this  suit,  no 
claims  based  on  her  homestead  rights  are  available  as 
a  defense.  With  this  holding,  no  question  of  title  is 
involved  in  the  issues,  and  the  cause  should  be 
remanded  to  the  justice  for  trial.    Reversed. 


A.  N.  Hagan,  Appellee,  v.  Merchants  &  Bankees'         ^  g\\ 
Insurance  Company,  Appellants.  ^sT^ 

.92    88S' 

1.  Fire  Insuranoe :  alteration  of  written  instruhent  :  plbad-^ 
INQ :  evidence.  In  an  action  to  recover  upon  a  poUoj  of  insar- 
ance  the  insurance  company  alleged  as  a  defense,  that  the  policy 
had  been  altered  since  delivery  without  its  knowledge  or  consent. 
The  plaintiff  denied  the  alteration,  but  alleged  that  if  any  change 
had  in  fact  been  made  it  was  done  before  delivery  to  the  plaintiff. 
Held,  that  the  defendant's  allegation  charging  an  alteration  of  tho 
policy  was  not  such  a  denial  of  the  instrument  as  threw  upon 
plaintiff  the  burden  of  proving  the  execution  of  the  same ;  but 
that  such  proof  being  necessary  to  support  defendant's  charge  of 
alteration,  its  introduction  by  plaintiff  was  error  without  preju- 
dice. 

2.     : :  EVIDENCE  :  burden  op  proof,    a  mere  alteration 

apparent  upon  the  face  of  a  written  instrument  raises  no  presump- 
tion that  the  same  has  been  fraudulently  changed  since  its  deliv- 
ery, and  will  not  impose  upon  a  party  claiming  thereunder  th» 
burden  of  explaining  such  change  before  introducing  it  in  evi- 
dence. 

3.     :  principal  and  agent  :  waiver.    Where  the  agent  of  a 

fire  insurance  company,  at  the  time  of  accepting  an  application 
for  insurance,  has  knowledge  of  the  existence  of  an  amount  of 
insurance  on  the  property  to  be  insured  in  excess  of  that  allowed 
under  a  condition  in  the  policy  issued  on  such  application,  the 
company  will  be  presumed  to  have  waived  such  condition ;  and 
like  knowledge  on  the  part  of  the  insured  will  not  prevent  his 
recovery  under  such  policy. 

4.     :  PROOF  OF  LOSS  :  EVIDENCE.    The  form  or  sufficiency  of  the 

proof  of  loss  made  by  plaintiff  not  being  in  issue,  but  simply  the 
fact  whether  such  proof  had  been  made,  heldf  that  such  fact 
might  be  established  by  parol,  and  no  prejudice  could  arise  from 
the  introduction  of  secondary  evidence  of  the  notice  served  upon 
the  defendant. 
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5.     :  :  .    After  the  introduction  of  oral  evidence, 

against  the  objection  of  defendant,  to  the  fact  that  a  letter  had 
been  written  the  defendant  conoernini;^  the  policy  in  question,  the 
proof  of  loss,  and  payment  thereunder,  the  plaintiff  offered  in  evi- 
dence a  letter  received  from  defendant's  attorney,  purportini?  to 
be  in  reply  to  the  above,  and  statinfc  the  reason  why  payment  of 
the  policy  was  refused  to  be  the  taking  out  of  additional  insurance, 
and  other  irregularities,  in  violation  of  the  policy,  but  making  no 
objection  to  the  sufficiency  of  proof  of  loss.  Held,  that  parol  evi- 
dence to  the  fact  of  plaintiff's  letter  and  its  subject-matter  was 
competent,  and  that  the  admission  of  defendant's  reply,  though 
not  pertaining  to  a  fact  in  issue,  was  error  without  prejudice. 

6.     :  VERDICT  OP  JURY  I  APPEAL.    The  Tordict  of  a  jury  will 

not  be  disturbed  if  there  is  any  evidence  to  support  it. 

7. :    MXTTUAL   COMPANIES  :    PBEinUH  NOTE  :   ASSESSMENTS.     No 

action  can  be  maintained  upon  a  promissory  note  given  to  secure 
the  premium  upon  a  policy  of  insurance  in  a  mutual  fire  insurance 
company,  and  payable  in  installments  on  assessment  by  the  direc- 
tors of  such  company,  when,  up  to  the  date  of  loss  under  said 
policy,  no  assessment  against  said  insured  has  been  made. 

f 

Appeal  from  Henry  District  Court, — Hon.  Charles 

D.  Leggett,  Judge. 

Friday,  October  24,  1890. 

Action  upon  a  policy  of  insurance  against  loss  by 
fire.  The  petition  alleges  the  issuing  of  the  policy,  the 
loss  of  the  property  by  fire,  the  value  thereof,  and 
notice  and  proof  of  loss  within  sixty  days.  The  policy 
and  copy  of  application  attached  is  set  out  as  an  exhibit 
to  the  petition.  In  the  description,  in  the  application, 
of  the  building  in  which  the  insured  merchandise  was 
contained,  the  question,  *'  Material  of  roof"  is  answered, 
**Iron  and  shingle,"  and  in  the  policy  it  is  written, 
**Iron  roof  and  shingle  building."  The  policy  contains 
a  provision  that  it  shall  be  void  unless  consent  in  writ- 
ing is  indorsed  thereon  by  the  company  if  the  assured 
should  then  or  thereafter  procure  other  contracts  of 
insurance  on  the  property  than  the  twenty-five  hun- 
dred dollars'  concurrent  insurance  granted.  The 
■defendant  answered  denying  that  the  policy  set  out  is 
the  policy  issued  by  it,  for  that  the  same  has  been 
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changed  and  altered  without  their  knowledge  or  con- 
sent since  its  delivery ;  that  the  woi'ds  "and  shingles/' 
where  they  occur  in  the  application  and  policy,  were 
added  therein  without  the  knowledge,  consent  or 
authority  of  defendant,  and  after  the  policy,  with  a 
copy  of  the  application  attached,  had  been  delivered  to 
the  plaintiff.  It  is  alleged  in  the  answer  that  the  plain- 
tiff changed  the  policy  and  copy  of  application,  without 
the  knowledge,  consent  or  authority  of  the  defendant^ 
by  inserting  the  words  "and  shingle"  therein.  The 
answer  denies  the  loss  and  proof  of  loss,  and  alleges^ 
that  plaintiff,  in  violation  of  the  terms  of  the  policy, 
had  procured  concurrent  insurance  in  excess  of  the 
twenty-five  hundred  dollars,  for  which  permission  had 
been  given,  and  that  defendant  had  never  indorsed  its 
consent  on  said  policy,  or  in  any  way  consented  to  his 
having  procured  such  additional  sums  of  other  and  con- 
current insurance.  The  defendant,  by  way  of  set-off^ 
asks  to  be  allowed  upon  the  plaintiff's  note  for  one 
hundred  and  thirteen  dollars,  given  to  secure  the  pre- 
miums on  said  insurance,  ninety  per  cent,  thereof.  To 
this  the  plaintiff  answered  admitting  the  execution  of 
the  note,  and  denying  that  there  were  any  assessments 
due  and  unpaid  on  the  same  at  the  time  of  the  destruc- 
tion of  the  property,  and  denying  that  there  is  any- 
thing due  on  the  note.  The  plaintiff  filed  a  reply  to 
the  defendant's  answer  denying  all  allegations  charging 
on  him  any  alterations  of  the  policy,  and  alleging  "that 
if  any  change  was  made  in  said  policy  or  application  as 
indorsed  thereon,  which  plaintiff  does  not  admit,  same 
was  changed  before  such  policy  and  application  came 
into  plaintiff's  hands  or  was  delivered  to  plaintiff,  and 
plaintiff  is  not  chargeable  therewith ;  but  he  denies  any 
such  change  or  alteration  was  made  as  charged  in 
answer  and  amendments."  It  is  alleged  in  the  reply 
that  defendant  had  full  knowledge  at  the  time  this 
insurance  was  applied  for  of  the  amount  of  insurance 
plaintiff  was  taking  out,  and  the  companies  and 
amounts  in  each.  It  is  also  alleged  in  the  reply  that 
defendant  at  no  time  demanded  or  required  further  or 
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-other  proofs  of  loss  than  those  sent,  but  retained  the 
«ame  without  objection  thereto,  wherefore,  it  is  claimed, 
that  the  defendant  is  now  bound  thereby,  and  is 
estopped  from  denying  that  proofs  of  loss  were  made. 
The  case  was  tried  to  a  jury,  and  verdict  and  judgment 
for  plaintiff.    The  defendant  appeals. 

Baker  &  HasJcins^  for  appellants :  The  policy  upon 
its  face  shows  that  it  was  altered  by  some  one  other 
than  the  draftsman  who  wrote  the  other  written  por- 
tions of  the  policy;  and  the  change  is  of  such  a 
nature  and  character  as  to  cast  upon  the  plaintiff 
the  burden  of  proof  showing  either,  firsty  why  such 
change  was  made,  and  the  authority  for  making  it,  or, 
second^  to  show  that  it  was  in  the  condition  it  now  is 
when  received  by  the  plaintiflp.  Greenleaf  on  Evidence 
f  13  Ed.]  sec.  664,  and  note;  Jones  v.  Ireland^  4  Iowa, 
6H;  Henman  v.  Dickinson^  5  Bing.  184;  Taylor  v. 
Mosley,  6  Car.  &  P.  279,  280 ;  Knights  v.  Clements ^  8 
Adolph.  &  Ell.  215 ;  Mills  v.  Barnes,  11  N.  H.  397 ; 
Clifford  V,  Parker y  2  Man.  &  Gr.  910;  United  States  v. 
Linn,  1  How.  104;  Smith  v.  United  States,  2  Wall. 
219;  Wilde  v.  Armsby,  6  Cush.  183;  Byles  on  Bills 
[2  Am.  Ed.]  248,  249.  In  Harlan  v.  Berry,  4G.  Greene 
212,  there  was  no  question  arising  as  to  where  the 
burden  would  rest  if  the  alteration  was  deemed  material 
and  of  such  character  and  appearance  as  to  discredit  or 
cast  a  suspicion  on  the  instrument.  In  Jones  v.  Ire- 
land, supra,  the  court  held  that,  where  the  words 
"ten  per  cent."  in  a  different-colored  ink  were  written 
in  a  blank  apparently  left  for  the  purpose — there  being 
no  erasure  or  interlineation — that  fact  was  not  suflS. 
cient  of  itself  to  raise  such  suspicion  or  presumption  of 
alteration  as  to  require  explanation ;  but,  where  there  is 
an  interlineation  in  a  different  handwriting  and  differ- 
ent-colored ink,  the  court  held  t\iat  the  burden  is  upon 
the  party  offering  the  instrument.  And  see  Ault  v. 
Fleming,  7  Iowa,  143 ;  Wilson  ©.  Harris,  35  Iowa,  507 ; 
Odell  V.  Oallup,  63  Iowa,  253;  King  v,  Stewart,  68 
Iowa,  13.    The  defendant  averred  the  alteration  in  its 
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answer.  Without  any  reply  this  would  stand  traversed. 
Code,  sec.  2625;  Universily  of  Des  Moines  v.  Living- 
stoTij  57  Iowa,  507;  Shaw  v.  Kendig^  57  Iowa,  390; 
Cassacty  v.  Canton,  47  Iowa,  221.  The  plaintiff  in  his 
reply  took  the  affirmative  by  averring  in  avoidance  that 
the  alteration  was  made  before  the  policy  and  applica- 
tion came  into  plaintiff's  hands.  By  thus  replying  the 
plaintiff  confessed  and  avoided,  and  assumed  the  burden 
of  proving  the  same.  Clapp  v.  Cunningham^  50  Iowa, 
807;  Meadows  v.  Insurance  Co.^  62  Iowa,  387.  The 
statements  in  the  application  were  false  as  to  the 
amount  of  insurance.  In  Bartholomew  v.  Insurance 
Co.  J  25  Iowa,  507,  this  court  holds  that  where  the 
assured  knew  that  the  agent  taking  the  application  was 
to  forward  it  to  the  company  to  whom  it  was  submitted, 
and  by  whom  the  risk  was  to  be  approved  or  rejected, 
and  that  the  statements  in  the  application  were  the  sole 
basis  of  its  acceptance,  then  he  (the  insured)  must  see 
the  representations  in  the  application  are  not  untrue. 
Johnson  v.  Insurance  Co.y  45  N.  W.  Rep.  (Dak.) 799.  It 
is  true  that  the  averment  of  over  insurance  stands  denied. 
But  the  policy  with  the  application  indorsed  thereon  is 
put  in  evidence,  and  this  proves  the  allegation  of  the 
answer  as  to  the  representation.  "  In  the  absence  of 
fraud  or  mistake,  a  party  will  not  be  heard  to  say  he 
was  ignorant  of  the  contents  of  a  contract  signed  by 
him."  Culbertson  v.  N.  C  Home  Ins.  Co.,  2  S.  E. 
Rep.  261.  In  Walsh  v.  Insurance  Co.^  73  N.  Y.  9, 
the  court  says:  ^'The  plaintiff  is  presumed  to  have 
known  the  contents  of  the  contract  signed  by  him." 
See  also  to  same  point:  Morrison  v.  Inszcrance  Co.,  6 
S.  W.  Rep.  606;  Cleaver  v.  Insurance  Co.^  32  N.  W. 
Rep.  (Mich.)  660 ;  8.  c,  39  N.  W.  Rep.  571 ;  Insurance  Co. 
V.  Motorj/j  96  U.  S.  544 ;  Mutual  Benefit  Association  v. 
Hickman^  5  S,  W.  Rep.  544;  Moore  v.  Insurance  Co.y 
76  Iowa,  412.  This  same  question  has  been  before  the 
supreme  court  of  Dakota  in  a  very  recent  case.  Smith 
V.  Insurance  Co.,  43  N.  W.  Rep,  810.  The  contract  of 
insurance,  as  contained  in  the  policy,  provides  that  no 
agent  shall  have  any  authority  to  erase,  strike  out. 
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waive,  modify  or  change  any  of  its  provisions.  As  to 
effect  of  sucli  provision  see  Clevenger  v.  Insurance  Co., 
8  N.  W.  Rep.  313;  Cleaver  v.  Insurance  Co.,  32  N.  W. 
Rep.  660;  39  N.  W.  Rep.  571 ;  Hawkins  v.  Insurance  Co., 
35  N.  W.  Rep.  34;  Marlon  v.  Insurance  Co.,  84  N.  Y. 
278;  Globe  Insurance  Co.  v.  Wolf,  95  U.  S.  372 ;  Ins.  Co. 
V.  Norton,  96  U.  S.  240 ;  N.  Y.  Life  Ass'n  v.  Fletcher, 
117  U.  S.  519 ;  Lochner  t>.  Insurance  Co.^  17  Mo.  256 ; 
Richards  v.  Main,  46  Me.  394 

Woolson  &  Bahh,  for  appellee:  There  was  no  ques- 
tion raised  by  pleading  or  evidence,  but  that  the  policy 
attached  to  the  petition  was  the  one  issued  to  plaintiff 
by  defendant,  except  the  question  as  to  words  * '  and 
shingle,"  which  the  answer  alleged  to  have  been  added 
after  delivery.  Under  these  circumstances  plaintiff  had 
the  right  to  introduce  the  policy  in  evidence  without 
preliminary  proof,  and  the  burden  was  on  defendant  to 
show  any  change  in  it.  Code,  sec.  2730.  The  object  of 
this  statute  was  to  affect  the  burden  of  proof  as  to  such 
instruments  as  come  under  it.  Sankey  v.  Trumps  35 
Iowa,  267.  The  general  rule  seems  to  be  that  such  alter- 
ation, if  apparent  on  the  face,  will  be  deemed  to  have  been 
innocently  made  before  delivery,  as  fraud  and  wrong 
will  not  be  presumed.  Am.  &  Eng.  Ency.  of  Law,  title^ 
Alteration  of  Instruments  ;  2  Parsons  on  Contracts,  722, 
note  y;  1  Cowen  &  Hill's  notes  to  Phillips  on  Evidence, 
461, 464,  where  the  cases  are  reviewed  ;  Harlan  v.  Berry j 
4  Greene;  212  ;  Jones  v.  Ireland,  4  Iowa,  63 ;  Oooch  v. 
Bryant,  13  Me.  386 ;  Clark  v.  Rogers,  2  Greenleaf,  147  ; 
Cumberland  Bank  v.  Hall,  1  Halstead,  215 ;  Bailey  v. 
Taylor,  11  Conn.  531 ;  Ault  v.  Fleming,  7  Iowa,  143 ; 
Warren  v.  Chickasaw  Co.,  13  Iowa,  588;  Van  Horn 
V.  Bell,  11  Iowa,  466  ;  Wilson  v.  Harris,  35  Iowa,  607; 
Wing  V.  Stewart,  68  Iowa,  13.  The  pleadings  in  this 
case  and  defendant's  testimony  both  admit  the  issuing 
of  the  policy,  but  allege  a  change.  It  was  not  nec- 
essary for  plaintiff  to  introduce  the  policy.  The  contest 
was  over  the  allegation  of  the  answer  as  to  change.    On 
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this  point,  see  Mc Arthur  v.  Life  Ass^riy  73  Iowa,  336. 
The  allegations  of  the  answer  were  not  admitted  by  the 
filing  of  a  reply.  EiJcenberry  v.  EdwardSy  71  Iowa, 
82;  Tobin  v.  Mutual  Aid  Society^  72  Iowa,  261.  Under 
chapter  211,  Acts,  Eighteenth  Oeneral  Assembly,  Tam 
was  the  agent  of  the  insurance  company,  and  his  knowl- 
edge was  the  knowledge  of  the  company.  The  company 
then  had  full  knowledge  of  the  exact  amount  of  insur- 
ance to  be  placed  on  the  goods  at  time  of  issuing  the 
policy, — this  being  so,  it  is  estopped  from  afterwards 
denying  it.  Williams  v.  Insurance  Co,^  50  Iowa,  668; 
Jordan  v.  Insurance  Co, ^  64  Iowa,  316;  Bennett  v. 
Insurance  Co.^  70  Iowa,  600;  Miller  z.  Insurance 
Co.  J  70  Iowa,  709;  Kitchen  v.  Insurance  Co,y  67 
Mich.  36;  Broodup  v.  Insurance  Co,j  7  N.  W.  Eep. 
(Minn. )  735 ;  Sha/er  v.  Insurance  Co.^  10  N.  W.  Rep. 
(  Wis. )  382.  The  petition  alleged  that  due  proof  of  loss 
was  given,  and  the  answer  simply  denied  this  without 
setting  up  any  special  defense  as  to  its  insufficiency  ;  all 
plaintiflE  was  required  to  do  was  to  introduce  evidence  in 
parol,  that  a  paper  purporting  to  be  a  proof  of  loss  was 
sent  to  defendant  within  the  time  allowed  by  the  stat- 
ute, and  that  no  objection  was  made  to  it.  Greenleaf 
on  Evidence,  sec.  661 ;  Johnson  v,  Haight^  12  Johns. 
470 ;  Lindenherger  v,  Beall^  6  Wheaton,  104 ;  Eagle 
Bank  v.  Chapin^  3  Pick.  180 ;  Levitt  v.  SimmSj  3  N.  H. 
14 ;  2  Daniel's  Negotiable  Inst.,  sec.  1061 ;  McClenonv. 
Railway  Co.^  69  Iowa,  320;  Acts,  18th  Gen.  Assem.,  sec. 
3,  ch.  211 ;  Shawhan  v.  Loffer^  24  Iowa,  217. 


Given,  J, — I.     On  the  trial,  plaintiff  offered  in  evi- 
dence the  policy,  and  copy  of  application  attached,  to 
1.  FiBiUiflur-      which  defendant  objected,   on  the  ground 
Son*yf^Sm  t^^t  i^  was  apparent  on  the  face  of  the 
piSStol?" '   instruments  that  they  had  been  changed ; 
eYidence,       wherefore  the  burden  was  on  plaintiff  to 
account  for  the  change  before  he  could  introduce  the 
instruments  in  evidence,  and  also  upon  the  ground  that 
plaintiff  confessed  the  change  in  his  reply,  and  had  not 


t 
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offered  evidence  tending  to  avoid  it.  This  objection  was 
overruled.  The  defendant  asked  an  instruction  to  the 
effect  that,  if  the  jury  found  that  there  was  ground  for 
suspicion  on  the  face  of  the  instruments  that  the  policy 
had  been  altered  as  alleged,  then  the  burden  was 
upon  the  party  offering  it  in  evidence  to  show  '*  when 
such  alleged  alteration  was  performed,  by  whom,  and 
the  intent  with  which  done."  This  instruction  was 
refused,  and  one  given  that  ^'  the  burden  of  establishing 
that  the  words  were  added  to  one  or  both  of  the  places 
alleged  after  delivery  of  the  policy  rests  upon  the 
defendant."  The  overruling  of  said  objection,  the  refu- 
sal to  instruct  as  asked,  and  the  instruction  given,  are 
assigned  as  error. 

The  books  are  full  of  diverse  decisions  as  to  whether, 
on  the  production  of  a  written  instrument,  which  obvi- 
ously has  been  altered,  it  is  incumbent  upon  the  party 
offering  it  in  evidence  to  explain  its  appearance.  Some 
hold  that  an  alteration  apparent  on  the  face  of  the 
writing  raises  no  presumption  either  way  ;  some  that  it 
raises  a  presumption  against  the  writing,  and,  therefore, 
requires  some  explanation  to  make  it  admissible ;  others 
hold  that  it  raises  such  presumption  only  when  the 
apparent  alteration  is  suspicious  ;  and  yet  others,  that  it 
is  presumed,  in  the  absence  of  explanation,  that  the 
alteration  had  been  made  before  delivery.  The  authori- 
ties are  so  numerous  that  we  refrain  from  citing  any, 
but  refer  to  the  American  and  English  Enclyclopedia  of 
Law,  under  "Alteration  of  instruments,"  where  many 
of  the  authorities  sustaining  these  different  views  are 
cited.  This  question  was  incidentally  noticed,  but  not 
passed  upon,  in  Jones  v.  Ireland^  4  Iowa,  69 ;  Avlt  o. 
Fleming y  7  Iowa,  143  ;  Wilson  v.  Harris ^  35  Iowa,  507; 
and  Wing  v.  Stewart^  68  Iowa,  13.  These  cases  were 
disposed  of  upon  other  grounds,  and  the  question 
before  us  has  never  been  directly  passed  upon  by  this 
court.  The  issues  involved  in  this  defense  are,  whether 
the  policy  was  altered  as  alleged,  and,  if  so,  whether 
after  delivery  to  plaintiff,  and  without  authority  of  the 
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defendant.  In  Jones  v.  Ireland^  supra^  it  was  held  to 
be  a  question  of  fact  for  the  jury  whether  there  had  been 
an  alteration  as  alleged.  The  instrament  was  certainly 
competent  evidence  as  bearing  npon  this  question,  and 
was,  therefore,  proper  to  goto  the  jury  ;  but  the  conten- 
tion is  whether  the  plaintiff  was  entitled  to  offer  it  with- 
out explanatory  proofs. 

If  the  appearance  of  the  instrument  or  ottier  testi- 
mony tended  to  support  the  charge  of  alteration,  it  was 
the  duty  of  the  court  to  submit  the  issue  to  the  jury  ; 
but  if  the  instrument  or  other  proofs  did  not  so  tend, 
then  the  issue  should  be  withheld,  as  in  any  other  case 
where  there  is  no  testimony  tending  to  support  the  alle- 
gation. No  complaint  is  made  of  the/  action  of  the 
court  in  submitting  the  issue,  and  we  may  assume,  there- 
fore, that  the  appearance  of  the  instrument  does  tend 
to  support  the  charge  of  alteration.  The  questions  as 
to  whether  there  were  alterations,  and,  if  so,  whether 
fraudulent,  were  fairly  before  the  jury,  and  the  instru- 
ments were  competent  evidence  upon  those  issues. 
Question  is  made  whether  it  was  necessary  for  the 
plaintiff  to  offer  the  policy  in  support  of  his  action. 
We  think  upon  the  pleadings  it  was  not.  The  execu- 
tion of  the  paper  was  not  denied  only  in  the  sense  that 
it  was  not  the  policy  issued  by  the  defendant,  ''for 
that  the  same  has  been  changed  and  altered,  without 
their  knowledge  or  consent,  since  its  delivery."  This 
is  not  such  a  denial  of  the  execution  of  the  instrument 
as  is  contemplated  in  section  2730  of  the  Code.  It  is 
contended  that  the  plaintiff,  in  his  reply,  confessed  the 
alteration  and  pleaded  in  avoidance  that  it  was  altered 
before  delivery.  The  reply  will  not  admit  of  such  a 
construction.  It  expressly  denies  alteration,  and,  in  the 
sentence  wherein  it  is  claimed  an  avoidance  is  pleaded, 
it  is  said  that  plaintiff  does  not  admit  that  any  change  was 
made.  If  this  question  rested  upon  the  pleadings  alone, 
we  would  say,  under  the  general  rule,  that  the  burden 
was  upon  the  defendant  to  establish  his  allegations  that 
the  instruments  were  altered  after  delivery,  and  without 
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its  authority.  We  think  there  was  no  prejudicial 
error  in  admitting  the  instruments  over  defendant's 
objections  ;  for,  if  they  had  not  been  introduced  by  the 
plaintiff,  they  certainly  would  have  been  introduced  by 
the  defendant  in  support  of  its  defense  of  alteration. 

II.  The  instrument  being  properly  before  the  jury, 
the  more  important  question  is  upon  which  party  the 
s  B7iDENo»-  burden  rested  of  explaining  the  apparent 
proof"^'  alteration.  Determined  by  the  pleadings 
and  the  general  rule,  we  have  seen  that  the 
burden  was  upon  the  defendant ;  but,  if  we  are  to  pre- 
sume from  the  fact  of  alteration  that  it  was  fraudulently 
made,  then  the  burden  is  upon  the  plaintiff  to  rebut 
this  presumption ;  but  if  no  presumption  arises  or  if  the 
alteration  is  presumed  to  have  been  made  before  deliv- 
ery, then  the  burden  is  upon  the  defendant.  The  rale 
that  an  alteration  apparent  on  the  face  of  the  writing 
raises  no  presumption  either  way  is,  in  our  opinion, 
well  supported  by  reason  and  authority,  and  in 
harmony  with  the  rule  that  the  law  does  not  presume 
guilt.  If  the  instrument  shows  upon  its  face,  as  it  is 
possible  it  may,  that  the  alteration  was  fraudulent, 
then  it  proves  more  than  the  mere  fact  of  alteration  ; 
but  when  the  fact  of  alteration  alone  appears  from  it, 
and  it  is  silent  as  to  the  time  or  authority  by  which  it 
was  made,  there  is  no  evidence  upon  which  to  base  the 
presumption  that  it  was  fraud uUmtly  done.  To  pre- 
sume against  the  writing,  or  that  the  alteration  was 
before  delivery,  is  to  indulge  in  presumptions  without 
evidence  to  support  them.  The  alteration  is  not  against 
the  writing  unless  done  after  delivery,  without  author- 
ity. Apparent  alterations  are  often  made  before  deliv- 
ery, and  sometimes  alterations  are  made  after,  with  or 
without  authority.  Hence  the  mere  fact  of  alteration 
furnishes  no  evidence  as  to  when  it  was  made,  nor 
whether  made  by  authority  or  not.  If  the  alteration 
was  not  apparent  upon  inspection  of  the  instrument, 
the  burden  of  proof  that  it  was  altered  would  be  upon 
the  party  who  alleged  it.  If  either  of  two  opposite 
presumptions  are  equally  inferable  from  an  established 
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fact,  it  cannot  be  said  that  that  fact  tends  to  prove 
either.  If,  from  the  fact  of  alteration,  it  may  not  be 
presumed  that  it  was  made  after  delivery,  and  without 
authority,  then  surely  the  burden  of  so  proving  is  upon 
him  who  alleges  it.  Having  determined  that  an  altera- 
tion apparent  on  the  face  of  the  writing  raises  no  pre- 
sumption that  it  was  made  after  delivery,  and  without 
authority,  it  follows,  from  what  we  have  said  as  to  the 
pleadings,  that  the  burden  was  not  upon  the  plaintiff  to 
explain  the  alteration,  but  upon  the  defendant  to  prove 
its  allegations,  that  the  alterations  were  made  after 
delivery,  and  without  authority. 

III.  At  the  time  of  making  this  application,  the 
plaintiff  had  no  other  insurance.  The  application 
z,  — : principal  was  made  to  one  Tam,  agent  of  defendant, 
widT^^ '  who  prepared  it  for  signature,  and  at  the 
same  time  solicited  applications  in  other  companies 
in  sums  which,  in  the  aggregate,  exceeded  twenty 
five  hundred  dollars*  concurrent  insurance,  for  which 
permission  is  given  in  the  policy.  All  the  applications 
but  one  were  given  to  Tam  at  the  same  time  ;  that  one  not 
being  given  then  because  Tam  had  no  blank  form.  It 
was  given  a  few  days  later.  One  of  these  applications 
was  rejected  by  the  company,  and  afterwards  placed  by 
Tam  in  another  company,  through  its  agent.  There  is 
no  question  but  at  the  time  of  taking  this  application 
defendant's  agent  knew  that  plaintiff  was  desiring  and 
applying  for  concurrent  insurance  in  excess  of  twenty- 
five  hundred  dollars.  Defendant's  contention  is  that 
the  plaintiff  also  knew  that  fact,  and  that  knowledge  on 
the  part  of  the  agent  will  not  excuse  the  plaintiff's 
intentional  fraud,  even  though  the  agent  participated 
therein.  That  the  defendant  is  bound  by  the  knowl- 
edge obtained  by  its  agents,  is  fully  sustained  in 
Boetcher  t.  Hawkey e  Ins.  Co.^  47  Iowa,  263 ;  Jordan  v. 
State  Ins.  Co.^  64  Iowa,  216  ;  Bennett  v.  Council  Bluffs 
Ins.  Co.^  70  Iowa,  600.  In  each  of  these  cases  the 
assured  possessed  the  same  knowledge  as  the  agent. 
The  company,  being  charged  with  the  knowledge  of  its 
agent,  must  be  considered  as  having  knowledge  of  the 
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amount  of  insurance  applied  for ;  and,  having  issued 
this  policy  with  such  knowledge,  will  be  deemed  to 
have  waived  the  condition  against  concurrent  insurance 
beyond  the  sum  named.  The  cases  last  cited  fully 
answer  this  contention. 

IV.     Under  the  uncontradicted  testimony,  there  is 
no  doubt  but  that  notice  and  proofs  of  loss,  verified  by 

plaintiff,  were  sent  to  defendant  by  regis- 

*  loBsrevi-       tered  letter,  and  duly  received.    The  plain- 

tiflF,  having  testified  that  the  original  was 
not  in  his  possession  or  control,  offered  in  evidence 
what  was  proven  to  be  a  copy,  except  that  it  does  not 
set  out  the  jurat  at  length.  Objection  was  sustained, 
on  the  grounds  that  it  was  secondary,  and  no  founda- 
tion laid  for  its  admission.  Thereupon  plaintiff  served 
notice  on  defendant's  attorneys  to  produce  the  original, 
to  which  they  replied  by  filing  the  affidavit  of  the 
defendant's  secretary  that,  if  they  had  the  original,  it 
was  in  the  office  at  Des  Moines  ;  that  they  had  no  such 
paper  at  Mt.  Pleasant  (the  place  of  the  trial),  and 
were,  therefore,  unable  to  produce  it.  The  offer  was 
again  made,  and  objection  sustained.  Afterwards, 
and  during  the  argument,  the  court  changed  its  ruling, 
and  permitted  the  copy  to  be  read  in  evidence.  The 
giving  of  notice  and  proof  of  loss  is  made  a  condition 
precedent  by  the  contract.  Under  section  2716  of  the 
Code,  it  is  sufficient,  in  pleading  performance  of  con- 
ditions precedent  in  a  contract,  to  state  generally  '^  that 
he  duly  performed  all  the  conditions  on  his  part.'^ 
Section  2717  requires  that,  in  controverting  such  alle- 
gations, '4t  shall  not  be  sufficient  to  do  so  in  terms 
contradictory  of  the  allegation,  but  the  facts  relied  on 
shall  be  specifically  stated."  The  allegation  in  the 
petition  is :  *'  Plaintiff  duly  gave  said  defendant  com- 
pany due  notice  in  wnting,  and  proof  of  said  loss,  and 
accompanied  said  notice  by  an  affidavit  stating  the 
facts  as  to  how  the  loss  occurred,  so  far  as  the  same 
was  within  this  plaintiff's  knowledge,  and  the  extent 
of  the  loss."  The  answer  is  a  denial  **that  he  has 
made  proof  of  loss,  as  claimed  in  his  petition,  and  as 
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required  by  the  contract  of  insurance,  as  contained  in 
the  policy."  The  only  issue  joined  is  whether  notice 
and  proof  of  loss  were  given  to  defendant.  There  is  no- 
statement  of  facts  joining  issue  as  to  the  form  or  suffi- 
ciency of  the  proof.  It  was  competent  for  plaintiff  tO' 
show  by  parol  evidence  that  proof  of  loss  was  prepared,, 
and  sent  to  defendant.  Bish  v.  HawJceye  Ins.  Co,^  6^ 
Iowa,  186.  This  the  plaintiff  did  by  proofs  that  are 
unquestioned.  There  being  no  issue  as  to  the  form  or 
sufficiency  of  the  notice  and  proof,  there  was  no  neces- 
sity for  introducing  evidence  of  the  contents  of  either  ; 
,  and  hence  the  admission  of  the  copy  could  not  have 
prejudiced  any  rights  of  the  defendant,  and  is,  there- 
fore, not  ground  for  reversal. 

V.    Plaintiff  was  permitted  to  prove,  over  defend- 
ant's objections,  that  one  of  his  attorneys  wrote  a  letter 

to  the  defendant  concerning  this  policy, 
when  it  would  be  paid,  and  with  reference- 
to  proof  of  loss  which  had  been  sent.  The  objection 
was  that  this  was  giving  the  contents  of  the  letter  with- 
out the  proper  foundation  having  been  laid  for  second- 
ary evidence.  The  witness  was  not  asked  to,  nor  did  he,, 
state  the  contents  of  the  letter,  but  only  the  subjects 
about  which  he  wrote.  Had  his  answer  shown  that  it 
was  about  subjects  foreign  to  this  case,  that  would  have- 
been  the  end  of  inquiry ;  but,  being  upon  subjects  per- 
taining  to  the  case,  the  inquiry  might  be  pursued 
further.  There  is  a  difference  between  stating  the  sub-^ 
jeot  upon  which  a  letter  was  written  and  in  stating  its- 
contents.  The  witness  identified  a  letter  from  defend- 
ant, through  one  of  its  attorneys,  as  having  beea 
received  in  reply,  which  letter  was  offered  and  objected 
to.  The  statement  that  it  was  in  answer  to  the  former 
letter  was  not  contradicted,  and  was  corroborated  by 
the  subject-matter  of  the  former,  and  the  contents  of 
the  latter.  This  letter  makes  no  objection  to  the  form 
or  sufficiency  of  proof  of  loss,  but  states  the  grounds^ 
upon  which  payment  is  refused  to  be  the  taking  out  of 
additional  insurance,  and  other  irregularities,  in  viola- 
tion of  the  policy.     This  letter  was  introduced  before 
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the  court  had  decided  to  admit  the  copy  of  the  proof  of 
loss,  and  for  the  purpose  of  showing  that  the  defendant 
made  no  objection  to  the  form  or  sufficiency  of  the 
proof.  Here  again  the  plaintiff  was  oflfering  evidence 
not  required  to  sustain  his  cause  of  action ;  but  we  fail 
to  discern  wherein  the  admitting  of  that  evidence  could 
have  been  prejudicial  to  the  defendant. 

VI.  Question  is  made  as  to  whether  the  verdict  is 
supported  by  the  evidence,  on  the  grounds  that  plaintiff 's 

testimony  does  not  show  the  value  of  the 
'  oTjurv :        property  destroyed.     While  it  is  true  that 

the  testimony  is  not  as  definite  as  might  be 
desired,  yet  it  is  as  much  so  as  the  circumstances  will 
admit.  Under  section  1734  of  McClain's  Code,  the 
amount  stated  in  the  policy  is  prima-facie  evidence  of 
the  insurable  value  of  the  property  at  the  date  of  the 
policy.  The  testimony  is  such  that  we  would  not  be 
justified  in  disturbing  the  verdict  on  this  ground.  It 
was  a  question  for  the,  jury,  and  we  cannot  say  that 
there  was  not  evidence  to  support  their  finding4 

VII.  In  support  of  the  claim  of  set-off,  defendant 
offered  in  evidence  the  preminm  note  set  out,  to  which 

plaintiff  objected,  which  objection  was  sus- 

oompanies:     taiued.     The  uotc  is  an  agreement  to  pay 

note :  asseBs-    *'one  hundred  and  thirty -seven  and  forty- 

hundredths  dollars  in  such  portions,  and  at 

such  times,  as  the  directors  of  said  company,  agreeably 

to  their  act  of  incorporation  and  by-laws,  require."     It 

was  admitted  that  no  assessment  had  been  made.     The 

directors  had  not  declared  any  portion  of  said  sum  as 

due  and  payable.     Without  now  determining  what  the 

rights  of  the  parties  might  be  after  the  directors  had 

declared  a  portion  to  be  paid  at  the  time  named,  we 

think  it  very  clear  that  the  defendant  was  not  entitled 

to  recover  upon  the  note  until  such  action  had  been 

taken  by  the  directors. 

Our  conclusion  is,  upon  an  examination  of  the 
whole  case,  that  the  judgment  of  the  district  court 
should  be  affirmed. 
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Joim  G.  Peters  et  al.y  Appellees,  v.  G.  P.  Warner 

et  al.y  Appellants. 

School  District :  board  of  dirbotobs  :  mandamus.  The  board  o( 
directors  of  a  school  district  will  not  be  compelled  by  mandamti9 
to  relocate  and  remove  a  schoolhouse  from  one  subdistrict  to 
another,  pursuant  to  a  resolution  passed  by  the  board,  upon  the 
petition  of  residents  of  the  subdistrict  where  such  schoolhouse  ifi^ 
situated,  when  the  conduct  of  the  board  is  in  accord  with  the- 
wishes  of  the  electors  of  the  district  township  as  expressed  at 
their  annual  meeting,  and  it  does  not  appear  that  the  petitioners 
will  be  prejudiced  thereby. 

Appeal  from  Butter  District  Court, — Hon,  John  B.. 

Cleland,  Judge. 

Friday,  October  24,   1890. 

Action  of  mandamus  to  compel  the  relocation  of 
a  schoolhouse.  There  was  a  trial  by  the  court,  and  a 
judgment  in  favor  of  plaintiffs.    The  defendants  appeal. 

Hemenway  <6  Grundy^  for  appellants. 

0.  B.  Courtrighty  for  appellees* 

Robinson,  J. — Prior  to  the  twenty- third  day  of 
November,  1887,  subdistrict  number  2  of  the  district 
township  of  Monroe,  in  the  county  of  Butler,  included 
sections  3,  4,  9,  10,  15  and  16,  and  parts  of  21  and 
22.  At  the  regular  meeting  of  the  board  of  directors- 
held  in  September,  1887,  the  plaintiffs  petitioned 
the  board  to  subdivide  the  district  in  such  a  manner 
that  the  four  sections  first  named  should  constitute 
one  subdistrict,  and  the  other  four  sections  another. 
The  board  refused  to  grant  the  petition.  An  appeal 
was  taken  to  the  county  superintendent,  and  on  th^ 
day  first  named  the  action  of  the  board  was  reversed,. 
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and  the  district  was  divided,  and  subdistricts  created 
as  prayed.  The  schoolhouse  of  the  original  subdistrict 
was  located  on  the  northwest  corner  of  section  15.  In 
March,  1888,  the  new  subdistricts  voted  taxes  for  the 
purpose  of  building  a  new  schoolhouse  in  each  district, 
and  the  annnal  district  township  meeting  voted  an 
additional  tax  for  the  same  purpose.  The  amounts 
thus  voted  were  two  hundred  dollars  on  each  subdis- 
trict, and  six  hundred  dollars  on  the  district  township. 
The  matter  of  disposing  of  the  old  schoolhouse  was  con- 
sidered, but  no  formal  action  was  taken  in  regard  to  it. 
A  motion  *'to  let  the  schoolhouse  stand  on  its  present 
fiite  for  one  year  in  the  subdistrict  of  the  south  half  ot 
subdistrict  number  2  for  the  accommodation  of  district 
number  2,  and  the  subdistrict  of  the  south  half"  was 
adopted.  At  the  regular  meeting  of  the  board  held  on 
the  third  Monday  in  March,  1888,  plaintiffs  petitioned 
the  board  to  relocate  the  schoolhouse  site  in  the  south 
subdistrict  at  or  near  the  center  thereof,  and  to  remove 
the  schoolhouse  to  such  site.  The  board  denied  the 
petition,  and  steps  were  taken  to  perfect  an  appeal  from 
that  decision.  Before  the  time  fixed  for  hearing  the 
appeal,  a  special  meeting  of  the  board  was  held,  its 
action  in  denying  the  petition  to  relocate  was  rescinded, 
and  ^a  committee  of  three  persons  was  appointed  to 
relocate  the  site,  and  remove  the  schoolhouse  as  prayed. 
The  appeal  was  not  further  prosecuted. 

After  the  annual  district  township  meeting,  a 
teacher  was  employed  by  the  director  of  the  south 
subdistrict  to  teach  in  the  old  schoolhouse,  and.  a  school 
was  maintained  therein  for  several  months,  and  was  in 
operation  when  this  case  was  tried  in  the  district  court, 
for  the  benefit  of  the  residents  of  both  subdistricts. 
The  plaintiffs,  two  in  number,  are  residents  of  the  south 
subdistrict,  and  have  children  of  proper  age  to  send 
to  school.  They  allege  that  the  action  of  the  board 
in  rescinding  its  action  on  the  petition  to  relocate,  and 
in  appointing  a  committee  to  relocate  and  move  the 
schoolhouse^    was   for   the  purpose  of   defeating  the 
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appeal,  and  with  the  nnderstanding  that  the  relocation 
should  not  be  perfected  until  the  tax  levied  for  the  year 
1888  should  be  collected.  The  prayer  of  the  petition  is 
as  follows:  '*  Plaintiffs  demand  a  peremptory  writ  of 
mandamus^  commanding  said  defendants  to  forthwith 
relocate  said  schoolhouse,  and  remove  the  same  to  or 
near  the  center  of  said  snbdistrict,  with  costs  of  this 
action."  The  petition  does  not  show  who  the  defend- 
ants are,  but  we  infer  from  the  prayer,  and  from  an 
averment  to  the  effect  that  they  have  failed  to  perform  an 
official  duty,  that  they  constitute  the  board  of  directors 
of  the  district  township  of  Monroe. 

The  electors  of  each  district  township,  when  legally 
assembled  at  their  annual  meetings,  have  power  *'to 
direct  the  sale  or  other  disposition  to  be  made  of  any 
schoolhouse  or  the  site  thereof,  and  of  such  other 
property,  personal  or  real,  as  may  belong  to  the  district ; 
to  direct  the  manner  in  which  the  proceeds  arising 
therefrom  shall  be  applied ;  *  ♦  *  to  vote  such  tax, 
not  exceeding  ten  mills  on  the  dollar  in  any  one  year, 
on  the  taxable  property  of  the  district  township,  as  the 
meeting  shall  deem  sufficient  for  the  purchase  of  grounds, 
and  the  construction  of  the  necessary  schoolhouses  for 
the  use  of  the  district.  *  *  *  "  Code,  sec.  1717.  It  is 
the  duty  of  the  board  of  directors  to  *  *  make  all  contracts, 
purchases,  jmyments  and  sales  necessary  to  carry  out 
any  vote  of  the  district."  Code,  sec.  1723.  It  is  also 
their  duty  to  provide  a  schx)ol  in  each  snbdistrict  for  at 
least  twenty -four  weeks  in  each  year,  unless  relieved  by 
the  county  superintendent.     Code,  sec.  1727. 

It  will  be  observed  that  the  directors  provided  a 
school  in  the  snbdistrict  in  which  plaintiffs  reside. 
They  complain  because  the  board  did  not  provide  one 
in  the  north  snbdistrict,  but  they  have  failed  to  show 
themselves  in  any  manner  interested  in  such  a  school. 
When  the  district  township  meeting  authorized  the 
construction  of  two  schoolhouses  in  March,  1888,  there 
was  no  money  in  the  schoolhouse  fund,  the  contingent 
fund  was  largely  overdrawn,  and  the  schoolhouse  could 

Vol.  81—22. 
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be  moved  or  a  pew  one  built  only  by  incurring  a  debt 
in  anticipation  of  the  taxes  which  would  be  available  in 
the  year  1889.  It  has  been  held  that  a  board  "ot  direc- 
tors may  incur  a  debt  on  account  of  the  district  town- 
ship in  advance  of  the  collection  of  taxes,  to  carry  out 
a  vote  of  the  annual  meeting.  Austin  v.  District 
Township  of  Colony^  51  Iowa,  102.  In  this  case  the 
>  building  of  two  schoolhouses  was  authorized,  but  the 

meeting  did  not  in  terms  direct  or  authorize  the  board 
to  anticipate  the  revenue,  and  incur  a  debt  by  construct- 
ing schoolhouses  at  once.  On  the  contrary,  the  action 
of  the  meeting  was  in  eflfect  a  direction  to  the  board  not 
to  remove  the  old  schoolhouse  for  one  year,  but  to  use 
it  for  the  benefit  of  the  two  new  districts.  It  may  be 
conceded  that  the  meeting  had  no  power  to  prevent  the 
establishing  of  a  school  in  the  north  subdistrict,  and 
that  the  power  to  fix  and  relocate  schoolhouse  sites  is 
vested  in  the  board.  Code,  sees.  1727,  1724.  But  the 
action  of  the  township  meeting  contemplates  some  dis- 
position of  the  old  schoolhouse,  other  than  its  removal 
to  a  new  site,  and  was  within  the  power  conferred  by 
statute.  Code,  sec.  1717.  It  is  clear  that  the  board 
were  not  required  to  move  the  house  to  a  new  site  by 
any  vote  of  the  district.  It  is  shown  that  the  house 
was  old  with  rotten  sills,  and  joists  in  bad  condition ; 
that  it  could  not  be  moved  with  advantage  ;  that  it  was 
of  little  value  to  move;  that  it  could  not  be  moved 
along  the  highway,  and  should  not  be  moved  through 
the  fields  in  any  event  unless  the  crops  were  harvested 
and  the  ground  frozen.  The  board  are  carrying  out  the^ 
wishes  of  the  electors  of'  the  district  township  as 
expressed  at  their  annual  meeting.  All  persons  in 
interest  appear  to  be  satisfied  with  the  arrangement- 
adopted  excepting  plaintiffs,  and  their  children  can 
reach  the  schoolhouse  by  traveling  one  and  one-fourtb 
miles.  The  committee  of  the  board  desired  to  locate 
the  new  site  a  mile  south  of  the  present  one,  but  there 
are  objections  which  may  cause  a  place  eighty  rods 
further  north  to  be  selected.    Negotiations  were  being 
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carried  on  with  respect  to  that  place,  and  the  matter  of 
the  new  site  is  not  fully  determined.  While  it  is  true 
that  the  board  of  directors  are  required  to  locate  the 
schoolhouse  with  respect  to  the  geographical  position 
and  convenience  of  the  people,  the  exercise  of  that 
power  involves  a  discretion  on  the  part  of  the  board, 
and  it  is  proper  for  them  to  take  into  consideration 
the  condition  of  the  district  funds,  the  difficulty  and 
expense  of  relocating  the  schoolhouse,  and  the  conven- 
ience and  best  interests  of  all  persons  concerned.  We 
do  not  discover  any  abuse  of  discretion  in  this  case.  On 
the  contrary,  we  are  satisfied  that  the  board  have  acted 
in  good  faith  in  the  discharge  of  their  duties.  It  may 
be  that  their  action  in  rescinding  the  refusal  to  relocate, 
and  in  appointing  a  committee  was  done  with  the  pur- 
pose charged,  but  that  is  immaterial  so  long  as  their 
object  was  entirely  proper  and  within  the  scope  of  their 
powers.  We  must  presume  from  the  facts  shown,  that 
had  the  action  not  been  rescinded  it  would  have  been 
affirmed  by  the  county  superintendent  had  the  appeal 
been  perfected. 

The  judgment  of  the  district  court  is  reversed. 


0.  C.  McIntosh,  Administrator,  Appellant,  v.  H.  Gt. 

Wilson,  Sheriff,  Appellee. 

1.  Sale  of  Personal  Property :  possession  :  recordinq  :  bxbcu- 

TION.  A  son  purchased,  with  money  loaned  him  by  his  father,  a 
one-half  interest  in  a  stock  of  merchandise.  Afterwards,  by 
written  agreement,  he  relinquished  all  interest  in  the  property  to 
the  father,  but  providing  that  he  should  continue  to  conduct  the 
business,  and  should  become  owner  of  one-half  of  the  same  when 
payment  of  an  amount  stated  should*  be  made.  This  agreement 
was  not  recorded,  and  the  son  continued  in  possession  of  the 'prop- 
erty. An  execution  having  been  levied  upon  the  property  to 
satisfy  a  judgment  against  the  son,  the  father  sought  to  recover 
the  same  by  replevin.  •  Held,  that,  in  the  absence  of  actual  knowl- 
edge of  the  above  agreement  before  the  levy,  one-half  of  the 
interest  in  the  property  was  subject  to  the  execution. 

^.     :  PHABHAOY  LAW :  EVASION  :  ESTOPPEL.    Where  the  ov.  ner 

of  a  stock  of  mprchandise  transferred  the  same  to  another,  to  be 
held  and  treated  by  him  as  its  ostensible  owner,  for  the  purpose  of 
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evading  the  law  relating  to  registered  pharmacists,  and  the  prop- 
erty is  levied  upon  under  execution  as  that  of  the  person  so  in 
possession,  the  real  owner  will  be  estopped  from  claiming  any  title 
thereto. 

Appeal  from  Wright  District    Court. — Hon.   D.   R» 

HiNDMAN,  Judge. 

Friday,  October  24,  1890. 

Action  to  recover  the  possession  of  specific  per- 
sonal property.  After  the  evidence  was  fully  submitted 
a  verdict  for  the  defendant  was  returned  by  direction 
of  the  court,  and  a  judgment  rendered  thereon.  The 
plaintiff  appeals. 

R.  M.  WrigJtt^  for  appellant. 

Martin  &  Wamhach^  for  appellee. 

Robinson,  J.— In  June,  1882,  Alexander  Latter 
and  Dr.  Brackett  owned  and  conducted  a  drugstore  at 
Goldfield,  Iowa.  In  the  month  named  Latter  sold  an 
undivided  one-half  of  the  stock  of  goods  and  business 
to  N.  M.  Melrose  and  Dr.  Morse,  and  Dr.  Brackett  sold 
to  them  one-third  of  his  share,  so  that  each  of  the  three 
persons  last  named  owned  one-third  of  the  property,  and 
the  business  was  carried  on  by  them  as  copartners  for  a 
time.  Dr.  Morse  made  no  payment  for  his  share,  and 
after  a  few  months  withdrew  from  the  firm.  After  hia 
withdrawal  the  business  was  carried  on  by  N.  M.  Mel- 
rose and  Dr.  Brackett  until  October,  1883,  their  interests 
in  the  property  being  equal.  On  the  date  last  named 
Dr.  Brackett  sold  his  interest  to  William  Melrose,  the 
father  of  N.  M.  Melrose.  The  latter  had  paid  four 
hundred  dollars  on  account  of  his  purchase.  That 
amount  and  whatever  sums  in  addition  he  put  into 
the  business  were  loaned  him  by  his  father.  When 
Dr.  Brackett  withdrew,  an  arrangement  was  made 
which  is  stated  by  the  son  as  follows:  "I  told  father 
that  I  did  not  think  I  would  be  able  to  handle  half  of 
it,   and  proposed  that  he  should  buy  out  Brackett, 
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assume  my  indebtedness,  and  I  would  run  the  business 
in  my  name.  He  bought  out  Dr.  Brackets  s  business, 
and  assumed  my  debts,  and  I  took  charge  of  the  busi- 
ness in  my  name.  It  was  because  I  held  a  retail  tobacco 
and  liquor  license,  and  also  because  by  father  was 
debarred  by  the  pharmacy  law  from  running  a  drug- 
store.''  On  January  1,  1885,  the  father  and  son  signed 
an  agreement  in  words  as  follows :  "It  is  hereby  agreed 
between  Wm.  Melrose  and  N.  M.  Melrose  shall  take 
charge  of  the  drug  business  of  William  Melrose  in  his 
building  in  Goldfield,  Iowa,  and  do  all  the  business, 
buying,  selling,  etc.,  and  shall  receive  one-half  of  the 
profits  for  his  services,  and  whenever,  he,  N.  M.  Mel- 
rose, shall  pay  to  me,  Wm.  Melrose,  one-half  of  the 
amount  paid  by  me  for  said  drug  stock,  etc.,  he  shall 
become  owner  of  one-half  the  business,"  In  January, 
1886,  a  new  agreement  was  made  by  which  the  son  was  to 
receive  thirty  dollars  per  month  for  his  services.  He 
testifies  that  he  then  abandoned  his  plan  of  buying  an 
interest  in  the  property,  but  the  business  was  carried 
on  as  before.  The  father  was  in  the  store  a  large  part 
of  the  time,  and  gave  some  directions  as  to  what  should 
be  done. 

On  the  twenty-third  day  of  March,  1883,  Root 
Bros,  obtained  a  judgment  in  the  district  court  of  Ham- 
ilton county  against  N.  M.  Melrose  for  one  hundred 
and  twenty-five  dollars  and  eight  cents'  damages,  and 
twenty-two  dollars  and  thirty  cents'  costs.  On  the 
twenty-eighth  day  of  March,  1886,  the  sheriff  of  Wright 
county  received  an  execution,  issued  to  satisfy  said 
judgment,  and  upon  the  same  day  levied  it  upon  the 
stock  of  goods  which  was  used  in  the  business  carried 
on  in  the  name  of  the  son,  and  claimed  by  the  father, 
as  already  stated.  Its  admitted  value  is  three  hundred 
dollars.  This  action  was  commenced  by  William  Mel- 
rose to  recover  the  goods.  Before  the  trial,  his  death 
was  suggested,  and  his  administrator  was  substituted 
as  plaintiff.  Judgment  was  rendered  in  favor  of 
defendant,  the  sheriff  of  Wright  county,  for  the  amount 
required  to  satisfy  the  execution. 


'  \ 
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I.  The  evidence  shows  that  N.  M.  Melrose  owned 
one*half  of  the  stock  and  business,  from  the  time  Dr. 
.a   .-^«-«.      Morse  retired  until    October,    1883,    when 

1.  OAIJI  Of  POI^  '  ' 

S^SiSSSf^^  Dr.  Brackett  sold  to  plaintiff's  intestate. 

J^wrdiiif:'exe.  The  fact,  that  all  the  money  he  had  paid 
on  accoant  of  the  business  was  furnished  by 
his  father,  did  not  alter  his  legal  relation  to  the  property. 
The  arrangement,  by  which  his  father  was  to  assume  his 
debts  and  take  the  property,  was  not  made  of  record 
by  an  instrument  in  writing  duly  recorded,  as  provided 
by  section  1923  of  the  Code.  The  son  remained  in  pos- 
session and  carried  on  the  business  after  the  arrangement 
was  made,  the  same  as  before.  It  does  not  appear 
that  defendant  had  any  knowledge  of  the  agreement, 
and  we  conclude  there  was  not  such  a  transfer  of  one- 
half  the  property  in  controversy,  as  would  defeat  the 
levy  of  defendant,  but  that  it  could  be  enforced  to  that 
extent  by  proper  proceedings. 

II.  A  more  serious  question  is  presented  as  to  the 
remainder  of  the  property.    The  judgment  which  the 

defendant   seeks  to   collect  was   rendered 
*  iaw:'  evasion:  wheu  the  busiuess  was  owned  and  carried 

on  by  N.  M.  Melrose  and  Dr.  Brackett, 
and  before  plaintiff's  intestate  had  acquired  any 
interest  in  it.  It  is  not  shown  when  the  debt  upon 
which  it  was  rendered  was  contracted,  but  there  is 
nothing  in  the  record  to  justify  the  presumption  that 
credit  was  given  to  the  debtor,  on  account  of  any  inter- 
est he  appeared  to  have  in  the  property  in  question. 
Therefore,  there  is  no  ground  for  holding  that  plain- 
tiff's  intestate  had  so  conducted  himself  with  reference 
to  the  property  as  to  mislead  Boot  Bros,  to  their  preju- 
dice in  the  creation  of  the  debt.  It  clearly  appears, 
however,  that  the  father  authorized  his  son  to  remain 
in  possession  and  control  of  the  property,  and  to  con- 
duct the  business  in  his  own  name  for  an  unlawful  pur- 
pose. 

Chapter  76  of  the  Acts  of  the  Eicrhteenth  General 
Assembly  makes  it  unlawful  for  any  person,    not   a 
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registered  pharmacist,  to  conduct  such  a  business  as  that 
carried  on  by  the  son.  It  was  held  in  State  v.  ^Norton,  67 
Iowa,  641,  that  the  one  who  conducts  a  drugstore  is  the 
proprietor  within  the  meaning  of  the  act.  The  father 
could  not  become  a  registered  pharmacist  under  the 
provisions  of  the  act ;  and,  to  avoid  the  requirements 
and  penalties  provided  by  law,  he  arranged  for  his  son 
to  claim  and  appear  to  be  the  actual  owner.  Appellant 
contends  that  there  was  not,  in  fact,  a  conveyance  of 
the  property  by  the  father  to  the  son,  and  that  the 
former  would  not  have  been  estopped  to  assert  his  title 
as  against  the  world,  excepting  claimants  for  a  viola- 
tion of  laws  regulating  the  practice  of  pharmacy,  and 
the  sale  of  intoxicating  liquors.  Wei  do  not  think  the 
claim  can  be  sustained.  The  father  clothed  the  son 
with  all  the  visible  badges  of  ownership,  and  author- 
ized him  to  declare  himself  the  owner  for  the  purpose 
of  violating  the  law.  Contracts  made  in  violation  of 
law  will  not  be  enforced.  Caldwell  v.  Bridal^  48  Iowa, 
16  ;  Reynolds  v.  Nichols^  12  Iowa,  403 ;  Lemon  v.  Oross- 
kopf,  22  Wis.  451 ;  3  Am.  and  Eng.  Ency.  of  Law,  869, 
872  and  notes.  ''Contracts  intended  to  promote  or 
requiring  the  performance  of  acts  forbidden  by  statute 
are  void.'-  Dillon  v,  Bllen,  46  Iowa,  300.  A  sale  and 
delivery  of  property  on  Sunday  is  illegal,  and  in  such 
a  case  the  law  will  not  enforce  the  agreement,  but  will 
leave  the  parties  where  it  finds  them.  Kinney  v. 
McDermot^  55  Iowa,  674 ;  Pike  v.  King^  16  Iowa,  49.  The 
property  in  controversy  having  been  transferred  to  the 
son  to  be*held  and  treated  by  him  as  its  ostensible 
owner  to  accomplish  a  purpose  prohibited  by  law,  the 
father  lost  the  right  to  reclaim  it  by  law.  It  could 
have  been  used  by  the  son  for  his  own  purpose?,  includ- 
ing the  payment  of  his  debts,  and  it  was,  therefore, 
subject  to  legal  process  in  favor  of  his  creditors.  As 
the  father  claimed  to  own  all  the  property,  what  we 
have  said  on  this  branch  of  the  case  applies  to  all.  . 
The  judgment  of  the  district  court  is  affirmed. 
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George  E.  Crow,  Appellant,  v.  W.  H.  Brown  et  al.^ 

Appellees. 

PenBion  Money :  propkrtt  fubchasbd  thebbwith  :  execution  : 
EXEMPTION.  Real  estate  purchased  by  a  pensioner  with  pension 
money,  received  from  the  federal  government,  is  exempt  from  levy 
and  sale  under  execution,  under  the  provisions  of  section  4747  of 
the  Revised  Statutes  of  the  United  States.  (  Overruling  prior 
decisions,)    [Robinson,  J.,  di9senting,'\ 

Appeal  from  Adams    District    Court. — Hon.   R.   C. 

Henry,  Judge. 

Friday,  October  24,  1890. 

This  is  an  action  in  eqaity  by  which  the  plaintiff 
seeks  to  enjoin  the  sale  of  certain  real  estate  upon  an 
execution  against  him,  and  in  favor  of  the  defendant 
Brown,  upon  the  ground  that  the  said  real  estate  is 
exempt  from  execution  and  sale.  There  was  a  demur- 
rer  to  the  petition,  which  was  sustained.  The  plaintiff 
appeals. 

Daois  &  WellSy  for  appellants :  To  exempt  future 
acquisitions  is  recognized  asa  state'sright  in  all  thecascs. 
Edwards  v.  Kearzey^  94  U.  S.  596;  Ounn  x>.  Barry^ 
15  Wall.  610.  The  pension  law  (Statutes,  U.  S.,  sec. 
4747),  enacted  in  1868,  protects  pension  money  from  seiz- 
ure for  debts  until  it  is  paid  into  the  hands  of  the  pen- 
sioner, and  then  provides  that  such  pension  money 
*'  shall  inure  wholly  to  the  benefit  of  such  pensioner.*' 
In  Ooble  v.  StedensoUy  68  Iowa,  270,  this  court  held,  that 
after  chapter  23,  Acts  of  1884,  took  effect,  **any  pen- 
sioner might  make  a  gift  of  his  pension  money,  and  the 
donee  might  hold  the  same,  or  property  purchased  there- 
with, as  against  the  donor's  creditors.'*  The  majority 
opinion  in  Foster  v.  Byrne^  76  la.  295,  is  in  conflict  with 
that  case  ;  for,  if  the  exemx)tion  act  is  unconstitutional, 
then  a  donation  of  pension  money  could  be  followed 
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into  the  donee's  hands.  The  lexicon  definition  of  the 
noun  "benefit"  is  "profit,"  "advantage,"  "whatever 
promotes  personal  happiness."  "  Wholly  for  the  benefit 
of  such  pensioner,  "  means  "  for  his  own  personal  happi- 
ness." To  "pay  a  debt"  means  to  confer  a  benefit 
upon  another  in  discharge  of  an  obligation.  To  pay 
always  means  sacrifice  to  the  debtor  and  benefits  to  the 
creditor.  Sissem  v.  Johnson^  27  West  Virginia,  644, 
expressly  holds  that  the  "benefits"  of  pensions  are 
carefully  guarded  by  federal  statutes  for  the  use  of 
the  pensioner  and  his  family,  not  only  by  section 
4747,  United  States  laws,  but  that  said  section 
is  made  plain  by  sections  4703,  4745,  4746,  4785  and 
4786,  to  be  construed  therewith.  Eckert  v.  McKee 
is  still  authority,  unless  overruled  by  Rohion  v. 
Walker^  82  Ky.  60.  If  the  statute,  section  4747,  had  no 
other  purpose  than  to  exempt  the  pension  money  while 
in  transmission  from  the  officers  and  agents  of  the  gov- 
ernment to  the  pensioner,  no  such  statute  was  needed. 
Buchanan  v,  Alexander j  4  How.  20  ;  Elwin^s  Appeal^ 
67  Pa.  St.  367;  Hey  wood  v.  OUrke,  60  Vt.  617.  The 
right  to  enforce  payment  of  a  pre-existing  debt  out  of 
X)ension  money,  subsequently  received,  does  not  enter 
into  the  obligation  of  a  contract  creating  such  pre-exist- 
ing debt.  JSissem  v.  Johnson^  27  W.  Va.  652 ;  Kellogg 
V.  Waite,  12  Allen,  530;  United  Stales  v.  Hall^  98 
U.  S.  349.  This  court  held,  in  Bahcock  v.  Ourney^  42 
Iowa,  154,  that  the  legislature  could  change  the  remedy 
and  remedial  proceedings  as  to  existing  judgments,  and 
in  Kossuth  County  v.  WallacCy  60  Iowa,  508,  it  held  that 
if  existing  remedies  are  not  destroyed  a  pre-existing 
contract  is  not  affected.  And  in  Maltby  v.  Coopbr^ 
Morris,  69,  it  is  held,  that  the  legislature  may  com- 
pletely bar  a  particular  action  as  to  existing  contracts, 
if  a  substantial  remedy  is  left.  Congress  did  not 
intend  to  appropriate  money  to  pay  off  creditors  of  the 
pensioners.  The  act  of  1884  prevents  the  diversion  ot, 
the  pension  fund  exactly  as  congress  intended.  We 
rely  upon  Hey  wood  t).  Clarke^  60  Vermont,  613 ;  His- 
sem  c.  Johnson^  27  W.  Va.  644 ;  Folschow  v.  Werner^ 
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61  Wis.  85  ;  Farnum  v.  Turner^  64  Iowa,  690 ;  Goble 
tj.  Stevenson^  68  Iowa,  270;  United  States  v.  Hall^  98 
U.  S.  343 ;  Eckert  v.  MoKee,  9  Bush,  365. 

Dale  &  Brown^  for  appellees :  Is  chapter  23,  Twen- 
tieth General  Assembly,  1884,  unconstitutional  and  void 
as  to  pre-existing  debts  ?  The  question  was  determined 
by  this  court  after  full  argument  and  reargument  on 
rehearing  in  Foster  v.  Byrne^  76  Iowa,  295.  The 
principle  of  ^^  stare  decisis  et  non  quieta  movere^'*^ 
has  \3een  recognized  and  followed  by  this  court  since 
its  foundation,  and  it  is  in  cases  determined  by  a 
•divided  court  that  it  is  particularly  necessary  to 
invoke  and  be  governed  by  this  principle.  Slout 
7),  Insura7ice  Co.^  12  Iowa,  386-7  ;  Longhurst  v.  Insur- 
ance  Go.y  19  Iowa,  370-2 ;  Moingona  Goal  Co.  t?.  Blair 
61  Iowa,  447 ;  Lewis  v.  Soule^  62  Iowa,  11-14 ;  Zent 
V.  PicJceriy  64  Iowa,  638 ;  Bull  is  v.  Marshy  66  Iowa, 
751 ;  Monk  v.  Corhin,  68  Iowa,  505 ;  Ex'r  of  Oriffith, 
64  Iowa,  197;  Maxwell  v.  Hunter^  65  Iowa,  124; 
Adams  v.  Griffin^  66  Iowa,  127.  The  dissenting  opin- 
ion in  Foster  v.  Byrne  shows  that  the  dissenting  judges 
do  not  attempt  to  sustain  the  constitutionality  of 
•chapter  23,  Twentieth  General  Assembly,  but  rest  their 
decision  on  their  construction  of  Revised  Statutes, 
United  States,  section  4747.  Does  chapter  23,  Laws, 
1884,  violate  these  constitutional  provisions  i  The 
determination  of  that  question  involves  another:  Is  a 
law  exempting  from  execution  property  that  was  liable 
at  the  time  the  contract  was  executed  an  impairment 
of ^the  contract?  That  it  is,  see  Triplet  v.  Oraham^  68 
Iowa,  135  ;  Ooble  v.  Stephenson^  68  Iowa,  270 ;  Edwards 
7).  Kearzey,  96  U.  S.  (6  Otto)  695;  Ounn  v.  Barry ^  82 
U.  S.  (15  Wall.)  610-625;  Walker  v.  Whitehead,  83 
U.  S.  (16  Wall.)  314-318;  Wilson  v.  Brown,  58  Ala. 
62.  "Even  as  to  property  acquired  by  the  debtor 
after  the  act  was  passed."  Johnson  v.  Fletcher,  64 
Miss.  628 ;  The  Homestead  Cases,  22  Gratt.  266.  Also, 
that    laws    are  void    which  substantially  impair   the 
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remedy,  see  Jones  v.  Brandon^  48  Ga.  593 ;  Lessley  t>. 
PhippSj  49  Miss.  790;  Parvey  v.  Wickham^  23  Mo. 
112;  Kibby  n.  Jones^  7  Bash,  243;  Berry  v.  Ewing^ 
3  S.  W.  Rep.  877 ;  State  of  Louisiana  ex  rel.  Pisk  v. 
Police  Jury  of  Jefferson,  116  U.  S.  13.V137.  A  law 
redncing  the  limit  of  taxation  of  a  municipal  body  is 
void  as  to  the  pre-existing  contracts  of  such  municipal 
corporation.  State  of  Louisiana  v.  Police  Jury,  St. 
Martin' s  Parish j  111  U.  S.  716-722.  The  following  cases 
announce  the  same  doctrine :  Van  Hoffman  v.  Quincy, 
71  U.  S.  (4  Wall.)  535;  State  of  Louisiana  v.  New 
Orleans,  102  U.  S.  ( 12  Otto)  203-7 ;  Ogden  v.  Saunders, 
26  U.  S.  (12  Wheat.)  213,  and  several  cases  collated  and 
cited  in  47  0.  S.  (6  How.)  328.  A  stay  law  enacted 
after  the  contract  is  made  is  unconstitutional,  Webster 
V.  Hose,  6  Heisk.  93.  Extending  time  of  redemption  on 
foreclosure  of  a  mortgage  is  held  unconstitutional  as  to 
prior  contracts.  Bronson  v.  Kinzie,  42  U.  S,  ( 1  How.) 
311;  Moloney  v.  Fortune,  14  Iowa,  417;  Cagill  v. 
Bower,  1  Mich.  369.  Laws  requiring  property  to  be 
appraised,  and  sold  at  not  less  than  two-thirds  the 
appraisement,  held  void  as  to  pre-existing  contracts. 
Bronson  v.  Kinzie,  42  U.  S.  (1  How.)  311 ;  McCracJcen 
V.  Hay  ward,  42  U.  S.  ( 2  How. )  608 ;  Wilard  v.  Long* 
street,  2  Doug.  (Mich.)  172;  Hosier  v.  Hale,  10  Iowa, 
470.  Every  debt,  then,  created  by  contract  prior  to  the 
passage  of  any  homestead  or  exemption  law,  is  priv- 
ileged from  the  operation  of  such  law.  Thompson  on 
•'Homesteads  and  Exemptions,'*  sec.  291.  Is  real 
estate  purchased  solely  with  pension  money  exempt 
from  execution  under  Revised  Statutes,  United  States, 
section  4747?  This  section  was  first  construed  bv  this 
court  in  June,  1882,  in  the  case  of  Webb  v.  Holt,  57 
Iowa,  712.  The  rule  established  upon  the  authority  of 
that  decision  has  been  followed  in  the  following  cases : 
Tiiplett  V.  Oraham,  58  Iowa,  135 ;  Ooble  &  Co.  v. 
Stephenson,  68  Iowa,  270 ;  Baugh  v.  Barrett,  68  Iowa, 
495;  Foster  ©.  Byrne,  76  Iowa,  295.  In  the  latter 
case   Justices   Bothrock   and   Beox   dissent,    as   to 
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the  construction  of  section  4747.  During  this  period. 
Judges  Day,  Adams,  Seevers,  Reed  and  Robinson 
have  concurred  in  the  majority  opinion,  at  different 
times.  This  question  has  been  determined  in  accord- 
ance with  the  holding  of  the  majority  in  Wehb  v.  HoU^ 
supra^  by  the  following  state  supreme  courts.  Kellogg 
V.  Waite,  12  Allen  (Mass.)  529;  Spelmanv.  Eldridge^ 
126  Mass.  113;  Robin  v.  Walker,  82  Ky.  69;  66  Am. 
Rep.  878 ;  Eckert  v.  McKee,  9  Bush  ( Ky.)  355 ;  Sirus 
V.  Walsham,  7  S.  W.  Rep.  (Ky.)  657;  Jardain  d. 
Fairton,  S.  F.  A.  44  N.  J.  Law,  376 ;  Cavanaugh  v. 
Smith,  84  Ind.  380;  Cram  v.  White,  27  Kan.  319; 
Friend  v.  Oarcelon,  77  Me.  26 ;  Bissem  v.  Johnson,  27 
W.  Va.  644;  Rozelle  v,  Rhodes,  9  Atl.  Rep.  (Penn.) 
160.  The  case  of  Eckert  v.  McKee,  9  Bush,  365,  has 
been  overruled  by  the  supreme  court  of  Kentucky,  in  the 
cases  of  Robin  v.  Walker,  82  Ky.  60,  and  Sirus  v. 
Walsham,  7  S.  W.  Rep.  657.  The  state  supreme  court 
of  Wisconsin,  in  Folschow  v.  Weiner,  61  Wis.  85;  7 
N.  W.  Rep.  911,  decided  in  1881,  maintains  the  doc- 
trine contended  for  by  appellant ;  this  is  the  only  state 
60  construing  this  statute.  The  only  United  States 
supreme  court  case  bearing  on  this  question  is  the  case 
of  United  States  v.  Hall,  98  U.  S.  343-368.  The  pro- 
ceeds or  investments  of  exempt  property  are  not 
exempt.  The  rule  in  this  state  is  that  money  or  prop- 
erty, the  proceeds  of  personal  property  exempt  from 
execution,  voluntarily  sold  by  the  owner,  are  not  exempt 
from  execution.  Friedlander  v,  Mahoney,  31  Iowa, 
311 ;  Harrier  x.  Fassett,  56  Iowa,  264.  That  exemp- 
tions are  purely  the  creation  of  statute,  which  only 
exist  under  explicit  provisions,  see  Van  Born  x.  Mar- 
den,  48  Iowa,  188 ;  Rogers  v.  Raiser,  Sheriff,  60  Iowa, 
355.  Congress  has  no  power  to  exempt  pension  money 
after  payment  to  the  pensioner.  Webb  v.  HoU,  supra  ; 
Cram  v.  While,  27  Kan.  319 ;  Friend  t.  Oarcelon,  77 
Me.  25 ;  Hissem  v.  Johnson,  27  W.  Va.  644 ;  Fink  t). 
O'Neil,  106  U.  S.  (16  Otto)  272;  Bowman  v.  Railway 
Co,,  126  U.  S.  465;  Spindle  v.  Shreve,  111  U.  S.  642. 
Appellant   refers  to  legislation  of  congress  granting 
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public  lands  on  various  conditions.  The  whole  subject- 
matter  of  the  public  lands  is,  by  constitution  United 
States,  article  4,  section  3,  placed  under  the  control 
and  disposal  of  congress.  United  States  v.  Oraiioty  39 
U.  S.  ( 14  Pet. )  637.  The  words  '  *  public  lands ' '  describe 
isuch  lands  subject  as  are  to  sale  or  other  disposal  under 
general  laws.  Newhall  v.  Sanger^  92  U.  S.  761.  As  to 
other  lands  or  property  owned  by  the  United  States 
within  a  state  the  United  States  has  only  the  right  of 
an  ordinary  proprietor.  Ft.  LeavenwortJi  Ry,  Co.  v. 
Lowe^  114  U.  S.  525;  Miner* s  Bank  v.  State  of  lowa^ 
63  U.  S.  (12  How.)  4. 

RoTiiROCK,  0.  J. — I.  •  In  the  month  of  October, 
1875,  the  defendant  Brown  recovered  a  judgment  against 
the  plaintiff  for  the  sum  of  four  hundred  dollars  and 
■costs.  At  that  time  the  plaintiff  was  insolvent.  The 
plaintiff  was  a  soldier  in  the  war  of  the  rebellion,  and  in 
the  month  of  October,  1886,  he  received  a  pension  from 
the  United  States  on  account  of  physical  disability 
incurred  while  in  the  military  service.  He  was  allowed 
and  paid  the  sum  of  fourteen  hundred  and  forty  dollars 
as  arrears  of  pension.  Upon  receiving  the  said  sum  of 
money  he  bought  one  hundred  and  twenty  acres  of  land, 
for  which  he  paid  out  of  said  pension  money  the  sum 
-of  five  dollars  an  acre.  He  built  a  house  on  said  land 
into  which  he  moved  his  wife  and  family,  and  has 
since  occupied  the  premises  as  a  homestead.  On  the 
•eighteenth  day  of  May,  1889,  the  defendant  Brown 
caused  an  execution  to  be  issued  on  said  judgment,  and 
levied  on  the  land,  and  by  this  action  the  plaintiff  seeks 
to  restrain  the  defendant  Pomroy,  who  is  sheriff,  from 
selling  the  land  in  satisfaction  of  the  judgment. 

In  the  case  of  Wehh  v.  Hbltj  67  Iowa,  712,  it  was 
held  that  pension  money  was  exempt  from  the  payment 
•of  the  debts  of  the  pensioner  while  it  was  in  course  of 
transmission  to  him,  but  not  after  it  came  into  his  pos- 
session. This  construction  of  section  4747  of  the  Revised 
Statutes  of  the  United  States  was  adopted  by  a  majority 
*of  this  court.    The  same  principle  has  since  been  adhered 
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to  in  the  cases  of  Tripleit  v.  OraTiam^  68  Iowa,  135  ; 
Baugh  v.  Barretty  69  Iowa,  495  ;  Farmer  v.  Turner ^  64 
Iowa,  690,  and  in  Foster  v.  Byrne^  76  Iowa,  296.  In 
the  first  and  last  of  the  cited  cases  Mr.  Justice  Beck 
and  the  writer  hereof  dissented  from  the  opinion  of  the 
majority.  No  formal  dissent  was  entered  in  the  other 
cases.  Since  the  final  opinion  was  filed  on  rehearing  in 
the  case  of  Foster  v.  Byrne  the  personnel  of  this  court 
has  been  changed,  and  upon  a  full  examination  of  the 
question  a  majority  of  the  court  are  of  the  opinion  that 
the  property  purchased  with  pension  money  is  exempt 
from  execution  or  attachment  under  the  act  of  congress 
above  cited.  The  reasons  for  such  holding  are  fully 
set  out  in  the  dissenting  opinions  above  referred  to,  and 
need  not  be  repeated  here.  It  is  sufficient  to  say  that  if 
force  and  effect  is  to  be  given  to  that  clause  of  the  act  of 
congress  which  provides  that  pension  money  "shall 
inure  wholly  to  the  benefit  of  the  pensioner,"  to  the 
exclusion  of  his  creditors,  there  appears  to  us  to  be  no 
escape  from  the  conclusion  that  the  property  purchased 
with  pension  money  is  exempt.  Any  other  construc- 
tion of  the  law  would  permit  creditors  to  subject  the 
money  as  soon  as  it  reaches  the  hands  of  the  pensioner. 

It  is  correct  as  claimed  by  counsel  for  appellees 
that  the  weight  of  authority  is  contrary  to  our  present 
holding.  But  courts  are  not  always  controlled  by  the 
weight  of  authority.  If  they  were,  the  duties  of  courts 
of  last  resort  would  be  simply  to  ascertain  the  num- 
ber of  cases  involving  the  question,  and  follow  the 
majority.  There  is  the  other  important  consideration 
that  the  weight  of  authority  should  commend  itself  to 
the  judgment  and  conscience  of  the  court  having  before 
it  the  question  for  determination. 

If  the  rule  adopted  by  this  court  heretofore  were 
such  as  that  rights  may  have  accrued  by  reason  of  the 
rule,  whereby  the  law  as  declared  has  become  what  is 
known  in  the  law  as  a  rule  of  property,  we  might  well 
hesitate  to  overrule  the  cases  above  cited.  But  qo  such 
a  result  will  follow  our  present  holding.  The  relation 
of  the  creditor  of  the  veteran  pensioned  soldier  has 
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been  in  no  sense  changed  by  the  decisions  of  this  court. 
The  defendant  in  this  action  has  not  extended  credit  to 
the  plaintiff  by  reason  of  the  former  decisions  of  this 
court. 

The  decree  of  the  district  court  is  reversed. 

KoBiNSON,  J.  {dissenting). — It  is  true  that  courts 
are  not  always  controlled  by  the  weight  of  authority, 
but  when  numerous  courts  of  high  standing  have  duly 
considered  a  statute,  and  all  but  one  or  two  agree  as  to 
its  intent  and  scope,  one  of  the  courts  so  agreeing 
should  not  oi^errule  its  decisions,  and  adopt  a  different 
view  of  the  statute  except  for  reasons  of  controlling 
force.  In  cases  of  doubt,  it  is  usual  and  proper  to  give 
great  consideration  to  the  weight  of  authority.  The 
section  of  the  federal  statute  construed  in  the  foregoing 
opinion  is  as  follows:  *'No  sum  of  money  due,  or  to 
become  due,  to  any  pensioner,  shall  be  liable  to  attach- 
ment, levy  or  seizure,  by  or  under  any  legal  or  equit- 
able process  whatsoever,  whether  the  same  remains  with 
the  pension  office,  or  any  officer  or  agent  thereof,  but 
shall  inure  wholly  to  the  benefit  of  such  pensioner." 

The  exemption  applies  in  terms  only  to  money  due 
or  to  become  due,  and  there  is  no  suggestion  in  the 
statute  that  it  is  designed  to  apply  to  any  other  kind  of 
property.  The  exemption  applies  only  to  such  money, 
*' whether  the  same  remains  with  the  pension  office,  or 
any  officer  or  agent  thereof,''  the  clause  quoted  neces- 
sarily controlling  and  limiting  the  effect  of  the  clause 
of  the  section  immediately  following.  That  is  not 
peculiar  to  the  statute  under  consideration,  but  has 
been  frequently  incorporated  in  substance  and  effect  in 
acts  of  congress  relating  to  pensions.  It  has  heretofore 
as  a  rule  been  considered  as  designed  to  exempt  the 
pension  from  the  seizure  for  liabilities  of  the  pensioner 
until  it  should  be  received  by  him.  Had  it  been  the 
intent  of  congress  to  exempt  not  ^nly  the  money,  but 
ulso  all  property  in  which  it  should  be  invested,  such 
intent  could  readily  have  been  expressed  in  language 
which  would  have  left  no  room  for  doubt    To  give  the 
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statute  the  effect  ascribed  to  it  by  the  opinion  of  the 
majority  required  the  interpolation  of  words  which  con- 
gress deemed  it  proper  not  to  use. 

It  was  said  in  Rozelle  v.  Rhodes^  116  Pa.  St.  129, 134, 
that  "the  exemptions  provided  by  statute,  upon  any 
fair  and  reasonable  construction,  will  only  protect  the 
fund  whilst  it  is  in  course  of  transmission  to  the  pen- 
sioner ;  after  that  it  is  liable  to  seizure  as  other  money.'* 
In  Friend  v.  Garcelon,  77  Me.  25,  it  was  said,  ''The 
question  is,  whether  this  provision  furnishes  any  pro- 
tection to  or  exemption  of  the  money  after  it  comes 
into  the  pensioner's  hands ^  A  careful  examination 
inclines  us  to  the  conclusion  that  it  does  not.  The 
meaning  of  the  section  seems  to  be  that  the  protection 
is  extended  so  long  as  the  pension  remains  in  the  pen- 
sion office  or  its  agencies,  or  is  in  the  course  of  trans- 
mission to  the  pensioner.  It  is  money  'due,'  or  ta 
'become'  due,'  and  not  money  collected,  that*  is  pro- 
tected by  the  law.  By  another  provision  of  the  federal 
statutes,  a  pensioner  is  not  allowed  to  pledge  or  sell  any 
right  or  interest  in  his  pension.  The  extent  of  all  the 
interference  of  the  government  seems  to  be  to  insure 
the  actual  reception  of  its  bounty  by  the  person  entitled 
to  it.  When  the  money  is  actually  in  the  possession  of 
the  pensioner  the  protection  is  gone."  That  doctrine  i& 
adhered  to  in  Crane  v.  Linnens^  77  Me.  59,  61.  InCram 
V.  White^  27  Kan.  319,  it  was  said  that  the  protectioa 
afforded  by  the  statute  was  to  an  undelivered  sum  of 
money,  and  that  the  clause  * '  but  shall  inure  wholly  to 
the  benefit  of  such  pensioner"  is  qualified  by,  and 
must  be  read  in  the  light  of,  the  preceding  words  of  the 
section,  and  that  it  "  applies  to  money  due,  or  to  become 
due,  and  not  to  money  paid  in  and  in  possession."  It 
was  further  said  that  "  nowhere  in  the  section  is  there 
reference  to  pension  money  in  the  hands  of  the  pen- 
sioner. It  does  not  purport  to  exempt  money  in  such 
hands  from  the  operation  of  state  laws,  either  those  of 
taxation,  or  the  ordinary  statutes  concerning  exemptions 
and  indebtedness."    The  construction  adopted  in  the 
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foregoing  cases  has  been  approved  in  the  following :  Jar- 
dain  v.  Savings  Fund  Ass^n^  44t  N.  J.  L.  376 ;  Rohion 
V.  Walker,  82  Ky.  60 ;  Faurote  v,  Carr,  108  Ind.  123, 126  ; 
Spellman  V.  AldricJi,  126  Mass.  113, 117  ;Bfss€m  v.  John- 
son, 27  W.  Va.  652 ;  Stockwell  v.  Bank,  36  Hun,  683.  The 
doctrine  of  the  majority  opinion  was  approved  in 
Folschow  V.  Werner,  61  Wis.  86,  87,  and,  so  far  as  I  am 
aware,  it  has  been  approved  by  no  other  court  of  last 
resort,  although  something  in  the  nature  of  dictum  was 
said  in  approval  in  Haj/ward  v.  Clark,  50  Vt.  612,  617. 
It  is  interesting  to  note  in  this  connection  that  the  only 
case  cited  by  the  supreme  court  of  Wisconsin  to  sup- 
port its  views  is  Eckertv.  McKee,  9  Bush  (Ky.)  356 
That  case  so  far  as  it  supports  the  doctrine  of  the  Wis- 
consin court  was  overruled  by  the  court  which  decided 
it  in  Rohion  v.  Walker,  supra.  It  has  been  held  that, 
before  the  pension  check  is  cashed,  it  so  far  represents 
money  in  the  course  of  transmission  that  it  may  be  dis- 
posed of  by  the  pensioner,  and  the  pension  money  thus 
be  placed  beyond  the  reach  of  creditors  of  the  pen- 
sioner. Farmer  v.  Turner,  64  Iowa,  690 ;  Hissem  v. 
Johnson,  supra;  Haywardv.  Clark,  supra. 

The  appellee  contends  that  congress  has  no  power 
to  exempt  from  execution  pension  money  after  its  pay- 
ment to  the  pensioner.  That  power  was  questioned  in 
Webb  V.  Holt,  67  Iowa,  .712,  716 ;  in  Hissem  v.  Johnson, 
supra,  and  in  Cram  v.  White,  supra.  It  was  referred 
to,  but  not  determined,  in  United  States  v.  Hall,  98 
U.  S.  343  ;  that  case  going  no  further  than  to  hold  that 
congress  may  enact  laws  to  protect  pension  money  until 
it  shall  have  passed  into  the  hands  of  the  pensioner. 
The  power  to  enact  laws  which  shall  have  the  effect 
necessarily  given  to  the  section  under  consideration  by  the 
opinion  of  the  majority  is  not  expressed  in  the  constitu- 
tion, and  if  possessed  by  congress  it  is  an  implied  or  inci- 
dental power.  In  the  view  I  take  of  the  statute  it  is  not 
necessary  to  determine  whether  that  power  exists,  but 
the  fact  that  if  exercised  it  would  create  in  many,  if  not 
all,  the  states  a  new  class  of  exemptions,  and  would  be 
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contrary  to  the  general  policy  of  congress  not  to  inter- 
fere unnecessarily  with  the  domestic  affairs  of  the  sev- 
eral states,  is  an  additional  reason  in  favor  of  the 
conclusion  that  congress  did  not  intend  to  exempt  prop- 
erty in  the  hands  of  the  pensioner  purchased  with  pen- 
sion money  from  liability  for  his  debts;  but  did 
intend  to  leave  the  matter  of  creating  such  exemptions 
to  the  discretion  of  the  state  legislatures.  Happily,  the 
general  assembly  of  Iowa,  by  chapter  23  of  the  Acts  of 
the  Twentieth  General  Assembly,  has  extended  the  pro- 
tection provided  by  congress  to  investments  made  by  the 
pensioner,  and  the  question  involved  in  this  case  will  be 
of  interest  in  comparatively  few  cases.  Believing  as  I 
do,  however,  that  the  construction  of  the  federal  statute 
adopted  by  the  majority  is  not  sanctioned  by  the  rules  of 
construction,  and  that  it  does  not  effectuate  the  intent 
of  congress,  I  cannot  but  dissent  from  their  opinion. 
Certainly  the  prior  decisions  of  this  court  should  not  be 
overruled,  and  the  great  weight  of  authority  disregarded, 
unless  for  reasons  so  convincing  as  to  leave  little  room 
to  doubt  the  correctness  of  such  a  course,  and  this  does 
not  seem  to  me  to  be  a  case  of  that  kind.  In  my  opin- 
ion the  judgment  of  the  district  court  should  be  affirmed. 


E.  G.  KE3IPER,  Appellant,  v.  The  City  of  Burlington, 

Appellant. 

1.  Municipal  Corporations :  incumbrance  of  btrbets  :  repairs  : 
EVIDENCE.  In  an  action  by  one,  who  had  deposited  rock  in  a  city 
street,  to  recover  of  the  city  the  value  of  such  rock,  which  it  was 
alleged  had  been  used  by  the  city  in  the  repair  of  the  street  at  the 
point  of  such  deposit,  the  plaintiff  introduced  in  evidence  a  reso- 
lution of  the  city  council,  passed  the  year  before  the  appropriation 
of  material  complained  of,  and  directing  the  street  commissioner 
to  repair  the  street  in  question.  Held,  that  the  evidence  was  com- 
petent upon  the  question  whether  the  city  authorized  the  repair  in 
which  the  material  was  used,  and  the  question  whether  it  related 
to  the  repair  in  controversy  was  for  the  jury  to  determine. 
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2. : : : .    The  city  having  used  the  material 

thus  incumbering  the  street  in  part  for  the  purpose  of  repairing 
the  same,  and  in  part  to  clear  the  street  of  the  incumbrance,  held, 
that  the  city  was  not  entitled  to  recover  for  the  cost  of  removing 
the  incumbrance,  and  was  liable  for  the  value  of  the  material 
used,  where  and  as  it  was,  above  the  cost  of  its  removal. 

8. : :  NOTICE  TO  REMOVE  :  ABANDONMENT.    Whether  a 

failure  to  remove  an  obstruction  from  the  streets  of  a  city  within 
a  reasonable  time  after  notice  from  the  city  will  constitute  an 
abandonment  of  such  obstruction,  depends  upon  the  attending 
circumstances  of  each  particular  case,  and  is  a  question  for  the 
jury. 

4.  : : : .  The  defendant  asked  an  instruc- 
tion to  the  jury,  that  if  plaintiff  failed  to  remove  the  obstruction 
in  the  street  when  notified  to  do  so,  the  city  might  abate  the  nui- 
sance, and  it  would  not  be  liable  to  plaintiff  for  having  abated  it 
in  the  most  advantageous  manner,  namely,  using  the  obstructing 
material  in  the  repair  of  its  streets.  Held,  that  in  the  absence  of 
any  showing  that  the  plaintiff  had  abandoned  the  material,  or 
that  defendant's  disposition  of  it  was  simply  for  the  purpose  of 
removing  the  obstruction,  the  instruction  was  properly  refused. 

5.     :  REMOVAL  OP  OBSTRUCTIONS  BY  CITY.    A  city  is  entitled  to 

the  full  width  of  its  streets,  and  is  charged  with  the  duty  of  keep- 
ing the  same  in  good  repair  and  reasonable  condition,  and  has  the 
right  to  remove  any  obstruction  found  upon  any  part  of  its  streets, 
put  there  without  its  authority. 

6.     : :  SPECIAL  FINDINGS  :  GENERAL  VERDICT.    Where  the 

general  verdict  returned  by  the  jury  is  for  a  smaller  sum  than 
what  would  seem  to  be  warranted  by  its  special  findings,  it  will 
not  be  set  aside  as  inconsistent  with  the  latter  where,  under  the 
evidence,  the  jury  may  have  based  its  verdict  upon  its  findings  of 
facts  not  covered  by  its  special  findings. 

Appeal  from  Des  Moines  District  Court. — Hon.  J.  M. 

Casey,  Judge. 

Friday,  October  24,  1890. 

Action  to  recover  f6r  a  quantity  of  rock  used  by 
the  defendant  in  repairing  one  of  its  streets.  The  case 
was  tried  to  a  jury,  and  a  general  verdict  in  favor  of  the 
I)laintiif,  with  certain  special  findings,  returned.  Plain- 
tiflE  moved  for  judgment  on  the  special  findings  for  one 
hundred  and  thirty-four  dollars,  and  the  defendant  for 
judgment  against  the  plaintiff  for  costs,  which  motions, 
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together  with  defendant's  motion  for  new  trial,  were 
overruled,  and  both  parties  appeal. 

T.  B.  Snyder  and  A.  H.  Stutsman^  for  appellant, 
E.  G.  Kemper. 

Seerley  &  ClarJCy  for  appellant*  the  City  of  Bur- 
lington. 

Given,  J. — I.    The  following  statement  of  facts  as 
they  appear  in  the  testimony,  with  but  little,  if  any, 
1.  McNicEPAi.       controversy,  will  be  sufficient  to  an  under- 
inSJSbranci'    Standing  of  the  questions  discussed.     The 
SliSrtJJi- ""  plaintiff,  in  working  a  stone  quarry  on  the 
*^®''°*-  face  of  a  bluff  above  one  of  defendant's 

streets,  knovs^n  as  "Bluff  road,"  caused  rock  and  refuse 
from  his  quarry  to  roll  down  the  face  of  the  bluff,  some 
of  which  lodged  on  the  bluff  before  reaching  the  road, 
some  lodging  in  the  road,  and  some,  breaking  through 
a  fence  maintained  by  the  defendant  on  the  lower  side 
of  its  road  for  the  protection  of  travel,  lodged  below. 
In  blasting  in  the  quarry,  it  occasionally  happened  that 
rock,  suitable  for  building  purposes,  was  thrown  down 
the  bluff,  and  lodged  at  different  places.  There  is  some 
controversy  as  to  the  extent  to  which  the  road  was 
obstructed  by  this  material,  but  no  question  but  that  it 
was  a  hindrance  to  travel.  It  appears  that  the  defend- 
ant caused  notice  to  be  given  to  the  plaintiff  on  several 
occasions  to  remove  the  obstruction.  It  also  appears 
that  the  plaintiff  sent  his  workmen  on  different  occa- 
sions to  clear  the  road,  and  that  they  did  so  by  rolling 
the  stone  out  of  the  traveled  track  to  the  edge  of  the 
grade  cut  along  the  face  of  the  bluff, which  was  twenty- 
five  feet  wide.  The  road  at  this  point  was  for  several 
hundred  feet  upon  wet  ground,  and  difficult  to  keep  in 
repair.  The  officers  of  the  city  charged  with  such  mat- 
ters, in  repairing  the  road,  took  the  rock  and  refuse 
that  had  been  rolled  from  plaintiff's  quarry,  and  spread 
it  upon  the  road,  filling  up  the  mudholes,  and  otherwise 
improving  the  road.     Many  of  the  rock^  suitable  for 
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building  purposes,  had  lodged  in  the  mudholes,  so  that 
it  was  impracticable  to  remove  them.  In  making  the 
repair,  rock  was  gathered  from  the  face  of  the  bluff 
above  the  road,  within  the  limits  of  the  highway,  and 
some  from  points  above  the  limit  of  the  highway. 
Plaintiff's  contention  is  that  the  material  thus  used  by 
the  defendant  was  his  property,  was  valuable,  and  was 
appropriated  by  the  defendant.  The  defendant's  con- 
tention is,  that  the  material  was  valueless;  that,  by 
placing  it  on  the  highway  and  allowing  it  to  remain, 
the  plaintiff  had  abandoned  it;  that  the  disposition 
made  of  it  by  the  defendant  was  solely  for  the  purpose . 
of  removing  the  obstruction  to  the  highway ;  that,  in 
allowing  the  rock  to  roll  down  the  bluff,  plaintiff  broke 
defendant's  fence,  and  that  it  was  reasonably  worth 
three  hundred  dollars  to  repair  the  fence,  and  remove 
the  obstruction  from  the  road. 

On  the  trial,  the  court  permitted  the  plaintiff  to 
introduce  a  resolution  passed  by  the  city  council  May 
18,  1882,  directing  the  street  commissioner  to  repair 
Bluff  road.  The  contention  is  that  this  resolution 
did  not  relate  to  the  repair  in  the  making  of  which 
the  material  in  question  was  used.  The  commissioner 
testified  that  he  had  repaired  the  road  under  that  reso* 
lution  in  1882.  There  was  an  issue  as  to  whether  the 
city  had  authorized  the  repair  in  which  the  material 
was  used,  and  it  was  for  the  jury  to  say  whether  this 
resolution  related  to  that  repair  made  in  1883,  or 
whether  the  authority  of  the  resolution  had  been 
exhausted  by  the  repair  in  1882. 

II.  Defendant  offered  evidence  as  to  the  reason  a  ble 
value  and  expense    of  removing  the  obstruction,    t^j 

which  plaintiff's  objection  was  sustained. 
It  is  the  duty  of  the  city  to  keep  its  streets 
free  from  obstructions  that  hinder  or  are  dangerous  to 
travel.  It  is  not  questioned  but  that,  if  the  plaintiff 
obstructed  the  road  and  failed  or  refused  to  remove  the 
obstruction,  and  the  city  did  so,  he  would  be  liable  to 
the  city  for  the  reasonable  expense  of  the  removal. 


8.  The  same. 


/ 
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Had  the  city  taken  and  carried  so  much  of  this  mate- 
rial as  was  an  obstruction  to  travel  to  another  place^  the 
plaintiff  would  have  been  liable  for  the  expense  thereof , 
as  it  is  apparent  that  he  had  been  notitied  to  remove 
the  obstruction,  and  had  failed  to  do  so.  Such,  how- 
ever, is  not  this  case.  The  defendant  did  not  remove 
the  material  forming  the  obstruction  to  another  place, 
but  broke  it  up  and  spread  it  upon  the  road  as  an 
improvement  thereof.  Certainly,  the  city  was  not  enti- 
tled to  the  reasonable  cost  of  removing  the  rock  as  if  it 
had  been  taken  to  another  place.  It  is  true  that  in 
using  the  material  as  it  did  the  city  removed  the 
obstruction  to  travel,  but  did  not  remove  the  material 
in  the  sense  of  taking  it  to  another  place.  If  the 
removal  of  the  obstruction  had  been  the  only  purpose 
in  the  disposition  made  of  the  material  by  the  defend- 
ant, and  that  was  a  reasonable  way  of  removing  the 
obstruction,  then  the  city  would  have  been  entitled  to 
the  expense  thereof.  For  instance,  if  it  was  more 
economical  to  dig  holes  in  the  ground  and  bury  the 
material  forming  the  obstruction  than  to  remove  it  to 
another  place,  and  the  city  had  proceeded  thus  to 
abate  the  obstruction,  it  would  be  entitled  to  the  reason- 
able exj)ense  of  doing  so.  It  appears,  however,  that  an 
abatement  of  the  obstruction  was  not  the  only  purpose 
in  the  disposition  made  of  the  material ;  the  betterment 
of  the  road  was  no  doubt  one  of  the  purposes.  If  the 
material  had  fallen  upon  a  part  of  the  road  not  requir- 
ing repair,  so  as  to  obstruct  travel,  and  the  defendant 
had  removed  and  used  it  in  the  repair  of  a  different  part 
of  its  road,  the  plaintiff  would  be  entitled  to  recover  the 
value  of  his  rock,  if  it  had  not  been  abandoned,  less  the 
cost  of  removal.  But  in  this  case  there  was  no  cost  of 
removal. 

There  was  a  direct  issue  as  to  the  value  of  the 
material  where  and  as  it  was;  not  its  value  to  the 
defendant,  but  its  market  value.  A  person  purchasing 
it  must  do  so  subject  to  the  liability  to  remove  it  or  pay 
for  its  removal.  Its  value,  therefore,  was  just  what  it 
was  worth  where  and  as  it  was,  over  and  above  the  cost 
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of  removal.  If  it  would  not  bear  the  expense  of 
removal,  then  it  had  no  value.  By  thus  estimating  the 
value,  the  defendant  is  made  to  pay  for  just  what  it 
received.  There  was  no  error  in  excluding  this  testi- 
mony, nor  in  withdrawing  defendant's  counterclaim 
for  expense  in  removing  the  rock  alleged  to  have  been 
an  obstruction  to  the  road. 

III.  The  defendant  asked  the  court  to  instruct  the 
jury  that,  if  the  plaintiff  failed  to  remove  the  obstruc- 
^  . .       tion  after  being  notified  to  do  so  within  a 

remS?e?  reasonable  time,  he  thereby  abandoned  the 
abaudonment.  gtone,  and  could  uot  recover  therefor. .  The 
question  of  abandonment  was  one  of  fact  and  for  the 
jury.  A  failure  to  remove  the  obstruction  after  notice 
would  not,  of  itself,  be  an  abandonment.  Whether  a 
failure  to  remove  the  obstruction  after  notice  would  be 
an  abandonment  must  depend  upon  the  attending  cir- 
<5umstances,  and  must  be  determined  by  the  jury. 

IV.  The  defendant  complains  of  the  refusal  of  the 
€ourt  to  instruct  that  if  the  plaintiff  obstructed  the 

road,  and  did  not  remove  the  obstruction 
HBsame.  ^j^^q  notified  to  do  so,  the  city  was  empow- 
ered by  law  to  abate  the  nuisance,  and,  if  it  abated  it  in 
the  most  advantageous  manner,  that  the  defendant  is 
not  liable  to  the  plaintiff.  There  was  no  error  in  refus- 
ing this  instruction.  As  already  stated,  the  removal 
of  the  obstruction  was  not  the  only  purpose  of  the 
defendant  in  disposing  of  the  rock  as  it  was  disposed  of. 
The  repair  of  the  street  was  evidently  one  of  the  pur- 
poses, and,  though  that  was  the  most  advantageous 
manner  of  removing  the  obstruction,  yet  if  the  rock  had 
a  value  where  and  as  it  was,  and  the  plaintiff  had  not 
abandoned  it,  he  was  entitled  to  that  value. 

V.  The  defendant  complains  of  the  fifth  paragraph 
of  the  instructions  wherein  the  court  says  the  city  had 
5. . :       the  right  to  the  whole  width  of  its  streets, 

SStroStioni    and  was  charged  with  the  duty  of  keeping 
by  city.         ^Yie  same  in  good  repair  and  reasonable  con- 
dition, and  had  the  right  to  remove  any  rock  or  mate- 
rial found  upon  any  part  of  its  streets,  and  put  there 
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without  its  authority.  This  is  a  correct  statement  of 
the  law.  Counsel  seemed  to  think  that  it  in  some  way 
excuses  the  person  who  places  the  obstruction  in  the 
streets  without  authority  from  removing  the  same. 
They  asked,  "Why  should  the  city  be  called  upon  to 
remove  the  same  ? "  The  answer  is,  because  of  its  duty 
to  the  public.  We  see  no  error  in  this  instruction. 
This  disposes  of  all  the  errors  assigned  and  discussed 
on  the  defendant's  appeal,  and  leads  us  to  the  conclu- 
sion that  the  judgment  of  the  district  court  should  be 
affirmed  on  the  defendant's  appeal. 

VI.    The  plaintiff  complains  of  the  overruling  of 
his  motion  for  judgment  on  the  special  findings  for  one 

^  . .       hundred  and  thirty-four  dollars  instead  of 

SS??genena    '^^  sixty  dollars,  as  returned  in  the  general 
Terdiot.  verdict.    The  special  findings  of  the  jury 

as  to  the  number  of  cubic  yards  of  stone  used  by  the 
city,  and  the  value  of  the  stone  per  cubic  yard,  would 
indicate  that  a  larger  general  verdict  should  have  been 
returned,  but  the  plaintiff  was  not  entitled  to  recover 
for  any  rock  that  he  had  abandoned,  and  the  jury 
found  that  so  much  of  the  rock  as  plaintiff  was  notified 
by  the  city  commissioner  to  remove  from  the  street  was 
abandoned.  The  jury  was  not  asked  to  find  especially 
what  amount  was  so  abandoned,  and,  in  the  absence  of 
such  finding,  we  cannot  say  that  the  special  findings  are 
inconsistent  with  the  general  verdict. 

Our  conclusion  is  that  the  judgment  of  the  district 
court  should  be  affirmed  upon  both  appeals.  Affirmed. 


"iTaool        Robert  Coles  ei  aZ,,  Appellees,  v.  J.  W.  Kennedy, 
==g;  Appellant. 

I  f  126  nS         1*    Ck>ntraot :  subscbiption  to  stock  in  oobporation  :  coNsmEB- 
i-^^    ^  ATION.    The  defendant,  being  the  owner  of  a  silyer  mine  in  Ari- 

ji32    ^  zona,  prospected  the  same  to  the  extent  of  driving  a  tunnel  for  a 

short  distancei  and  sinking  a  shaft  to  about  twenty  feet,  resulting 
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in  a  find  of  a  small  yein  of  silver  ore.  Ue  thereupon  organized  a 
stock  company  in  Iowa  to  operate  said  mine,  with  a  capital  stock 
of  five  hundred  thousand  dollars.  In  consideration  of  seventy 
thousand  dollars'  worth  of  such  stock  the  plaintiff  agreed  to  pay 
defendant  seventeen  hundred  and  fifty  dollars,  or  convey  to  him 
certain  real  estate.  Held,  that  the  contract  was  not  without  con- 
sideration, nor  was  the  consideration  so  inadequate  as  to  constitute 
a  badge  of  fraud. 

2. : :  FRAUD.    The  representation  by  a  promoter  of  a 

corporation  to  one,  as  an  inducement  to  his  subscription  to  the 
capital  stock  in  such  corporation,  that  a  person  named,  of  wide 
reputation  for  his  sagacity  in  business  afifairs,  had  agreed  to  sub- 
scribe for  a  large  amount  of  the  same  stock,  without  disclosing 
the  fact  that  said  stock  was  given  such  person  as  a  gratuity  for 
the  use  of  his  name,  is  such  a  fraud  as  will  entitle  one  who  has 
subscribed  for  stock  upon  the  faith  of  such  representation  to  have 
his  contract  of  subscription  canceled  in  a  court  of  equity. 

Appeal  from  Lucas  District  Court. — Hon.  Charles 

D.  Leogett,  Judge. 

Saturday,  October  25,  1890. 

This  is  an  action  in  equity  to  cancel  and  annul  a 
certain  written  contract  for  the  conveyance  of  real 
estate,  upon  the  grounds  that  the  same  was  obtained  by 
fraud  and  without  consideration.  The  answer  denies 
each  allegation  of  fraud  and  want  of  consideration,  and 
asks  specific  performance  of  the  contract.  A  decree  was 
entered  in  favor  of  the  plaintiff  granting  the  relief 
prayed  for  in  the  petition.    The  defendant  appeals. 


i<l  3f.  Stuarty  for  appellant. 

Mitchell  &  Penic'ky  for  appellees. 

Given,  J. — The  testimony  shows  that  in  1880  appel- 
lant was  the  owner  of  a  mining  claim  in  Arizona,  called 
the  ''  Mina  Kica,"  that  had  been  prospected  to  the 
extent  of  driving  a  tunnel  for  a  short  distance,  and 
sinking  a  shaft  to  about  twenty  feet.  A  small  vein  of 
silver  ore  was  found  in  the  shaft,  but  not  in  quantities 
to  justify  milling  the  same.  In  the  spring  of  1880, 
appellant  returned  from  Arizona  to  Chariton,  bringing 
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with  him  specimens  of  ore  which  he  represented  to  have 
been  taken  from  his  claim.  He  proceeded  to  organize  a 
joint-stock  company  for  gold  and  silver  mining  in  Ari- 
zona, "and  to  purchase  the  three-fourths  interest  of  the 
Mina  Rica  mine."  A  company  was  organized  with  a 
large  capital  stock,  divided  into  shares  of  twenty  dol- 
lars each.  The  appellee  subscribed  for  four  thousand 
shares  of  stock,  to  be  paid  for  at  ''fifty  cents  per  share 
as  per  agreement  with  J.  W.  Kennedy  and  R.  M. 
Moore."  The  contract  in  question  was  executed  and 
acknowledged  April  1,  1880.  By  it  appellee  acknowl- 
edged himself  to  be  indebted  to 'the  appellant  in  the 
sum  of  seventeen  hundred  and  fifty  dollars,  to  be  paid 
on  or  before  April  1,  1881,  and,  if  not  paid  at  that  time, 
appellee  was  to  make  to  appellant  a  warranty  deed  for 
a  certain  lot  in  Chariton.  If  one-half  of  said  sum  wa» 
paid  within  the  time  named,  appellant  was  to  have  a 
deed  for  the  east  half  of  said  lot.  The  only  consider- 
ation for  this  contract  was  thirty-five  hundred  of  the 
four  thousand  shares  subscribed  for  by  appellee,  the 
other  five  hundred  shares  being  given  to  him  free  of 
charge.  After  the  organization  of  the  company,  appel- 
lant gave  to  appellee  and  other  subscribers  orders  on 
the  company  for  their  stock.  These  orders  were  taken 
up,  and  the  parties  credited  with  their  stock,  and  state- 
ments issued  to  them  showing  the  amount  they  were 
entitled  to.  As  the  company  desired  to  raise  funds  by 
the  sale  of  stock  ;  it  was  resolved  that  none  should 
then  be  issued  to  the  promoters. 

I.    But  two  questions  are  involved  in  this  case, 

to-wit,  was  the  agreement  without  consideration,  and 

1.  covtbaot:      was  the  plaintiff  induced  to  sign  the  same 

to  itoct  in^    by  fraud  ?    In  considering  these  questions 

corporation:         "  .       i       i         ^    ^-l       ^      4.  ^^ 

consideration,  we  are  to  look  at  the  facts  as  they  were 
then  known  to  the  parties.  It  is  not  true,  as  urged,  that 
all  the  mining  company  had  was  a  hole  in  the  ground, 
twenty  feet  deep.  It  had  the  right  to  prosecute  its  bus- 
iness of  mining  upon  that  claim  to  whatever  extent  it 
pleased.  True,  the  result  was  uncertain  ;  but  it  owned  a 
mining  claim  that  had  been  prospected  to  the  extent 
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stated,  located  in  a  mining  region  in  the  vicinity  of  val- 
uable mines,  and  had  at  least  an  inviting  show  of 
valuable  ore.  The  consideration  for  the  agreement  in 
question  was  a  large  amount  of  stock  in  the  company 
owning  this  mining  claim,  with  its  limited  develop- 
ment and  the  right  to  develop  it  indefinitely.  There 
was  certainly  not  a  want  of  consideration  for  this 
contract. 

II.  We  next  inquire  whether  the  appellee  was 
induced  to  execute  this  contract  by  reason  of  fraud,  as 

2. : .      alleged  upon  the  part  of  the  appellant.     It 

fraud  jg  urged  that  there  is  such  inadequacy  of 

consideration  as  to  indicate  fraud.  There  was  great 
uncertainty  as  to  what  appellee  might  realize  out  of  the 
consideration  moving  to  him,  but  it  was  not  so  inad- 
equate as  to  constitute  a  badge  of  fraud.  The  fraud 
alleged  is  that  to  induce  appellee  to  subscribe  for  stock 
in  the  mining  company,  and  to  execute  said  agreement, 
appellant  exhibited  specimens  of  silver  ore  containing 
large  and  rich  proportions  of  silver,  and  caused  it  to  be 
represented  to  appellee  that  said  ore  was  taken  from 
the  Mina  Rica  mine  ;  that  appellant  represented  to 
appellee  that  one  S.  H.  Mallory  had  subscribed  and 
paid  for  five  thousand  shares  in  the  said  mining  com- 
pany ;  that  each  of  said  representations  was  false  and 
fraudulent ;  that  said  mine  did  not  have  any  silver  or 
gold  ore  in  it,  and  never  had  ;  that  the  ore  exhibited 
to  appellee  did  not  come  from  and  was  not  taken  from 
said  mine  ;  that  S.  H.  Mallory  had  subscribed  for  five 
thousand  shares  with  a  secret  contract  with  defendant 
that  they  should  cost  him  nothing.  All  the  witnesses 
testifying  upon  that  subject  agreed  in  stating  that  there 
was  silver  ore  in  the  shaft  sunk  upon  the  claim.  Appel- 
lant testifies  that  the  specimens  of  ore  which  he  exhib- 
ited to  appellee  were  taken  from  that  claim,  and  this 
testimony  stands  uncontradicted  by  any  reliable  evi- 
dence. 

S.  H.  Mallory  had  resided  in  Chariton  for  many 
years,  and  was  known  in  the  community  as  a  man  of 
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large  business  experience  and  capacity,  and  as  a  success- 
ful business  man,  whose  name  as  a  subscriber  would  be 
influential  in  inducing  others  to  take  stock  in  the  min- 
ing company.  While  it  is  true  that  Mr.  Mallory's  name 
follows  that  of  appellee  on  the  subscription  list,  it 
appears  that  he  had  agreed  to  take  stock  previous  to  the 
time  the  list  was  circulated  for  signatures,  and  that 
the  fact  of  his  agreeing  to  take  five  thousand  shares  of 
the  stock  was  held  out  to  appellee  as  an  inducement  to 
execute  the  contract  in  question.  The  testimony  shows 
that  Mr.  Mallory  was  to  have  his  stock  free  of  charge^ 
and  that  it  was  given  to  him  to  secure  the  influence  of 
his  name  in  procuring  appellee  and  others  to  subscribe. 
The  fact  that  Mr.  Mallory  was  not  to  pay  for  his  stock 
was  concealed  from  the  appellee.  To  have  disclosed  it 
would  have  been  to  defeat  the  very  purpose  for  which 
the  five  thousand  shares  were  given  to  Mallory.  We 
have  no  doubt  but  the  belief  that  Mr.  Mallory  had  sub- 
scribed for  five  thousand' shares  of  the  stock,  and  that 
he  had  or  was  to  pay  for  the  same,  operated  as  an 
inducement  to  appellee  to  subscribe  for  stock,  and  exe- 
cute the  contract  in  question.  This  was  such  a  fraud 
as  cannot  have  the  approval  of  a  court  of  equity,  and 
for  which  the  contract  induced  by  it  should  be  canceled 
and  held  for  naught. 

On  the  trial  appellee  examined  several  witnesses  as 
to  representations  made  to  them  as  inducements  to  sub- 
scribe for  stock,  to  which  defendant  objected  because 
not  made  to  or  in  the  hearing  of  the  plaintiff,  and  did 
not  operate  as  an  inducement  to  him  to  sign  the  contract 
in  question.  This  testimony  was  taken  under  defend- 
ant's objection.  It  is  not  now  claimed  to  be  admissible, 
and,   therefore,  has  not  been  considered. 

The  views  expressed  lead  us  to  the  conclusion  that 
the  decree  of  the  district  court  should  be  affirmed. 
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Theresa  Linden,  Appellee,  v.  W.  C.  Green,  SheriflP, 

Appellant. 

1.  Action  to  Becover  Possession  of  Attached  Property: 
APPEAL.  The  provisions  of  section  8019  of  the  Code  of  1873  have 
no  application  to  actions  to  recover  the  possession  of  specific  arti- 
cles of  personal  property  held  by  a  sheriff  under  a  writ  of  attcich' 
ment. 

2.  Pleading :  demurrer  :  waiver.  Where  facts  constituting  ground 
for  demurrer  appear  upon  the  face  of  the  petition  in  a  cause,  a 
failure  to  take  advantage  thereof  either  by  demurrer  or  by  motion 
in  arrest  of  judgment  will  constitute  a  waiver  of  the  objection . 
The  question  of  plaintiff  *s  right  to  relief  because  of  such  facts  can- 
not be  put  in  issue  by  a  denial  in  the  answer. 

8.  Evidence:  gross-bxaminatiqn.  Matters  which  were  not 
Inquired  of  on  examination  in  chief  are  not  the  proper  subject  for 
cross-examination. 

4,  Practice  ;  instruction.  An  instruction  which  submits  to  a  jury 
for  its  finding  a  question  of  fact  claimed  to  constitute  a  defense  to 
plaintiff 's  cause  of  action,  if  erroneous  at  all,  will  be  regarded 
as  error  without  prejudice  as  against  a  defendant  who,  by  his 
pleading,  has  already  waived  his  right  to  insist  on  such  defense. 

Appeal  from  O^Brien  District  Court.— Ro^.  Scott  M. 

Ladd,  Judge. 

Saturdat,  October  25,  1890. 

Action  to  recover  possession  of  four  cows  alleged 
to  belong  to  and  to  be  wrongfully  detained  from  the 
plaintiff  by  the  defendant,  under  a  writ  of  attachment 
in  his  hands  as  sheriff  against  the  property  of  Jacob 
Bierhaus.  The  petition  alleges  service  of  notice  of 
ownership,  refusal  to  deliver  the  property,  and  sets  out 
the  notice  and  affidavit  of  service  as  an  exhibit. 
Defendant  answered  denying  that  plaintiff  was  owner 
or  entitled  to  the  possession  of  the  property,  and  admit- 
ting that,  at  the  commencement  of  this  action,  he  held 
the  same  by  virtue  of  a  writ  of  attachment  as  alleged. 
The  answer  shows  that  defendant  proceeded,  in  the 
manner  authorized  by  law,  to  sell  said  property,  and 
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states  ''that,  prior  to  so  doing,  and  to  the  commence- 
ment of  this  action,  no  notice  of  the  ownership  of  said 
property  by  plaintiff  was,  in  the  manner  and  form  pre- 
scribed by  law,  served  upon  defendant  by  plaintiff,  and 
that  the  notice  of  ownership,  alleged  in  plaintiff's  peti- 
tion to  have  been  served  upon  defendant,  was  served 
by  leaving  the  copy  of  the  notice  and  affidavit  with 
defendant,  and  not  the  original  as  required  by  law.'* 
The  case  was  tried  to  a  jury,  resulting  in  a  judgment  for 
the  plaintiff.     The  defendant  appeals. 

Milt  H,  Allen  and  Oeo.  E.  Clarke^  for  appellant. 

W,  D.  Boies  and  Warren  Walker^  for  appellee. 

Given,  J. — I.    The  appellee  contends  that  this  case 

comes  within  the  provisions  of  section  3019  of  the  Code, 

1.  ACTION  to       requiring  appeals  from  orders  discharging 

sission'o?*"     attachments    to  be  perfected    within  two 

Srop^erty:        days,  and    the   appeal  was   not  taken  in 

app«a.  time.     No  order  was  asked  nor  granted  in 

this  case  discharging  the  attachment,  under  which  the 

defendant  held  the  property,  nor  was  the  validity  of 

that  attachment  in  question.     It  is  not  a  proceeding 

under  section  3016,  as  was  the  case  of  Ryan  v.  Heenan^ 

76  Iowa,  589,    cited  by  counsel.     It  is  an  action  to 

recover  possession  of  personal  property,  and  the  appeal 

was  taken  in  time. 

II.  To  a  correct  understanding  of  the  queytions 
presented  it  is  necessary  to  notice  more  particularly  the 
„  „  state  of  the  record.    The  notice  of  owner- 

2.  Pleading  : 

waTve7®^ '  ^'^^P  ^^^  ^^^ ^^^  verified  by  Theodore  Linden, 
and  states  that  appellee  is  the  owner  of  the 
property  in  question  by  purchase  of  one  Rebecca  Bierhaus 
but  does  not  state  for  what  consideration.  It  also  shows 
by  copy  of  an  affidavit  indorsed  thereon,  that  it  was 
served  on  appellant  "by  reading  the  same  to  him  in  his 
presence  and  hearing,  and  by  then  and  there  delivering 
to  him  a  true  copy  thereof."  On  the  trial,  appellant 
objected  to  the  notice  and  affidavit  of  service  being 
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received  in  evidence,  upon  the  grounds  that  the  notice 
did  not  recite  the  consideration  given  for  the  property, 
and  that  the  service  was  by  copy,  which  did  not  contain 
an  affidavit  made  by  the  claimant.  This  objection  was 
"sustained  on  the  ground  that  it  was  not  shown  that 
the  sheriff  received  the  notice."  Testimony  was  then 
introduced  tending  to  show  that  the  original  notice  was 
handed  to  appellant,  and  by  him  returned  to  the  party 
making  service.  There  is  conflict  in  the  testimony  as  to 
whether  the  original  notice  was  handed  to  the  appellant 
or  not.  Following  this  testimony  the  offer  was  renewed, 
and  the  same  objections  made  and  overruled.  At  the 
close  of  the  testimony  for  appellee,  appellant  moved  for  a 
verdict  upon  the  grounds,  among  others,  that  there  was 
no  evidence  that  a  notice  of  ownership,  as  required  by 
chapter  45,  Laws,  Twentieth  General  Assembly,  had  been 
served  upon  him  in  manner  and  form  as  required.  This 
motion  was  also  overruled.  The  court  directed  the  jurj" 
t.0  determine  whether  the  notice  was  properly  served 
upon  the  sheriff  "as  required  by  law."  That,  if  the 
notice  was  received  by  the  sheriff,  they  should  proceed 
to  consider  the  other  matters  in  the  case,  but  if  not 
received  by  him  they  should  find  for  the  defendant. 
That  if  the  notice  was  handed  to  the  sheriff,  and  he  took 
the  same,  that  would  be  sufficient  receiving  of  it,  and 
that  the  return  thereof,  and  receipt  of  the  copy,  would 
simply  amount  to  a  waiver  of  his  right  to  the  original. 
There  was  no  instruction  given  with  respect  to  the 
sufficiency  of  the  notice.  Appellant  assigns  these  rul- 
ings and  the  giving  of  said  instruction  as  errors,  on  the 
grounds  that  the  notice  was  not  verified  by  the  claimant, 
does  not  state  the  consideration  for  which  claimant 
acquired  the  property,  and  because  the  service  thereof 
was  by  copy.  Appellee  contends  that  as  these  grounds 
of  objection  appear  upon  the  face  of  the  petition,  and 
appellant  did  not  object  thereto,  by  demurrer  or  motion 
in  arrest  of  judgment,  he  must  be  held  to  have  waived 
said  objections. 

Chapter  45,    Acts,    Twentieth   General  Assembly, 
requires  that  notices  of  ownershii)  of  property  held  by 
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officers  under  attachment  shall  be  in  writing,  under 
oath,  and  shall  state  that  the  property  belongs  to  the 
claimant,  the  nature  of  his  interest,  the  facts  showing 
how  he  acquired  such  interest,  and  for  what  considera- 
tion. That  appellee  could  not  maintain  this  action 
without  first  giving  appellant  such  notice  is  not  ques- 
tioned, nor  is  it  questioned  but  that  the  petition  showed 
upon  its  .face  by  whom  it  was  verified,  that  the  consid- 
eration was  not  stated  in  the  notice  given,  and  that  the 
service  of  that  notice  was  by  copy.  Section  2650  of  the 
Code  is  as  follows :  "  When  any  of  the  matters  enumer- 
ated as  grounds  of  demurrer  do  not  appear  on  the  face 
of  the  petition,  the  objection  may  be  taken  by  answer. 
If  no  such  objection  is  taken,  it  shall  be  deemed  waived. 
If  the  facts  stated  by  the  petition  do  not  entitle  the 
plaintiff  to  any  relief  whatever,  advantage  may  be 
taken  of  it  by  motion  in  arrest  of  judgment  before  judg- 
ment is  entered." 

Without  now  determining  whether  the  notice  or 
service  was  sufliicient,  we  inquire  whether  appellant 
waived  these  objections  by  failing  to  demur  or  move  in 
arrest  of  judgment.  The  answer  denies  the  service  of 
notice,  ''in  the  manner  and  form  prescribed  bylaw," 
but  the  authority  to  object  by  answer  is  limited  to  cases 
where  the  grounds  of  objection  do  not  appear  upon  the 
face  of  the  petition.  The  inference  is  plain  that  the 
objection  cannot  be  made  by  answer  when  the  grounds 
do  so  appear.  The  provision,  that,  if  no  such  objection 
is  taken,  it  shall  be  deemed  waived,  surely  means  that 
if  it  be  not  taken  by  demurrer,  when  that  is  the  proper 
mode,  or  by  answer,  when  that  is  proper,  it  is  waived. 
McCormicJc  v.  Blossom^  40  Iowa,  256;  Roop  v.  Seaton^ 
4  G.  Greene,  252;  Ryan  v.  Mullinix^  45  Iowa,  631. 
By  the  denial  in  the  answer  these  objections  were  not 
properly  raised. 

A  motion  for  new  trial  is  quite  different  from,  and 
in  no  sense  equivalent  to,  a  motion  in  arrest  of  judgment. 
The  purpose  and  effect  of  such  motions  are  widely 
different.  The  motion  for  new  trial,  though  based 
in  part  upon  these  alleged  errors,  cannot  be  considered 
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as  equivalent  to  a  motion  in  arrest  of  judgment.  Kirk 
n.  Litter st^  71  Iowa,  71.  We  have  before  us,  then, 
a  case  wherein  the  objections  made  appear,  upon  the 
face  of  the  petition,  to  be  proper  grounds  of  demurrer, 
and  go  to  the  plaintiff's  right  to  maintain  the  action, 
yet  they  were  not  made  by  either  demurrer  or  motion 
in  arrest  of  judgment,  as  authorized  by  statute.  The 
query  remains  whether  thereby  appellant  waived  these 
objections  or  either  of  them. 

The  rule,  that  objections  not  properly  taken  are 
deemed  to  be  waived,  is  recognized  in  a  number  of  the 
decisions  of  this  court.  In  Murphy  v.  Creighton^  45 
Iowa,  179,  which  was  an  action  to  recover  back  money 
paid  by  mistake,  question  was  made  whether  mistake 
was  alleged.  The  court  says:  "No  objection  was 
taken  to  the  petition  by  motion,  demurrer  or  in  arrest 
of  judgment,  and  we  must  hold  that  such  objection  was 
waived."  OrecU  Western  Priitting  Co.  v.  Tucker ^  73 
Iowa,  755,  was  an  action  upon  a  settlement.  Defendant 
pleaded  a  counterclaim  accruing  before  the  settlement, 
to  which  plaintiff  replied.  Question  was  made  as  to 
defendant's  right  to  so  plead.  The  court  says :  "  The 
fact  that  he  [plaintiff]  took  issue  thereon,  and  went  to 
trial  without  objection  to  the  pleadings,  and  by  a  mere 
denial  of  the  facts  set  up  therein,  leads  to  the  conclu- 
sion that  it  was  the  purpose  of  the  defendant  to  waive 
any  objection  to  the  pleading.  At  least  this  must  be  so 
in  the  absence  of  a  motion  in  arrest  of  judgment." 
**  Plaintiff"  was  evidently  meant  where  the  word 
*' defendant"  appears  last  above.  See,  also,  Yeachv. 
Thompson^  15  Iowa,  380;  Egleston  v.  Brassfieldy  38 
Iowa,  698 ;  Draper  v.  MllSy  12  Iowa,  316 ;  Pollen  v. 
Wisner^  11  Iowa,  190;  Wimer  zj.  Allbaugh^  78  Iowa, 
79;  Seymour  v.  Shea,  62  Iowa,  708;  Smith  v.  Burling- 
tony  C.  B.  &  N.  By.  Co.^  59  Iowa,  73 ;  McKinley  v. 
Chicago^  B.  I.  &  P.  By.  Co.y  47  Iowa,  76;  Olson  «. 
Nealy  63  Iowa,  214;  Hanks  v.  Norths  58  Iowa,  396; 
Melick  V.  First  Nat  Bk.  of  Tama  City^  52  Iowa,  94. 
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We  have  seen  that,  under  section  2650,  when  the 
objection  is  ground  of  demurrer,  and  appears  upon  the 
face  of  the  jietition,  it  may  be  taken  by  demurrer,  and, 
if  it  does  not  so  appear,  that  it  maybe  taken  by  answer, 
and  if  it  does  not  so  appear  by  answer,  and  if  the  objec- 
tion goes  to  plaintiff's  right  to  any  relief,  it  maybe 
taken  by  motion  in  arrest  of  judgment.  In  Seaton  v. 
Hinn&man^  60  Iowa,  395,  it  was  held  that,  where  the 
petition  showed  upon  its  face  that  the  plaintiffs  were 
not  entitled  to  maintain  an  action  when  the  suit  was 
commenced,  and  the  proof  introduced  by  plaintiff 
showed  the  same  fact,  it  was  competent  for  the  court  to 
instruct  the  jury  that,  under  the  evidence  submitted, 
the  plaintiff  could  not  recover.  Smith  v.  Burlington^ 
C.  Ji.  &  N,  Ry,  Co.^  59  Iowa,  73,  was  an  action  to 
recover  for  personal  injuries  sustained  while  in  the 
employment  of  defendant.  The  petition  alleged  that 
plaintiff  was  employed  as  a  section  hand.  There  was 
no  testimony  tending  to  show  the  character  of  his 
employment,  nor  that  it  required  him  to  assist,  io 
any  way,  in  the  operation  of  the  trains.  The  court 
instructed  the  jury  that  upon  the  pleadings  and  undis- 
puted facts  plaintiff  was  not  entitled  to  recover.  The 
question  raised  pertains  to  the  rule  of  law,  as  recognized 
in  that  instruction,  and  this  court  held,  that  it  was  not 
shown  that  he  was  employed  in  the  use  and  operation 
of  the  railroad.  It  was  insisted  on  behalf  of  the  plain- 
tiff that  defendant  should  have  assailed  the  petition  by 
demurrer,  and  his  failure  to  do  so  waived  the  objec- 
tion. This  was  held  not  correct  because  advantage 
could  be  taken  by  motion  in  arrest  of  judgment.  It  is 
added:  ''The  court  may,  at  the  trial  in  such  a  case, 
direct  the  jury  to  find  for  defendant."  It  will  be 
observed  that  in  both  these  cases  testimony  was  intro- 
duced without  objections  and  the  verdict  directed  upon 
the  testimony.  It  was  surely  not  intended  by  these 
cases  to  ingraft  upon  section  2650  an  additional  mode 
by  which  such  objections  may  be  taken.  Our  conclu- 
sion is  that  as  the  objections  now  urged  appear  upon 
the  face  of  the  petition,  and  as  the  defendant  failed  to 
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either  demur  or  move  in  arrest  of  judgment,  he  must 
be  deemed  to  have  waived  the  objections.  This  con- 
clusion renders  it  unnecessary  that  we  further  notice 
the  other  assignments  of  error  based  upon  the  insuffi- 
ciency of  the  notice  of  ownership  and  the  service 
thereof. 

III.  Theodore    Linden,   who  acted   as  agent  for 
appellee  in  the  alleged   purchase   of  the  property  in 

question,  being  examined  as  a  witness  for 
crofs-exami-    plaintiff,  was  asked  xi^on  cross-examination 

whether  a  Mr.  Barker  had  told  him  before 
the  purchase  to  look  out  for  an  attachment  on  the 
property,  and  that  the  property  was  or  was  about  to  be 
attached.  The  plaintiff  objected  to  the  question  as 
immaterial,  and  as  not  being  proper  cross-examination. 
Appellant  complains  of  the  sustaining  of  this  objection. 
The  record  fails  to  show  any  inquiries  upon  the  exami- 
nation in  chief  on  this  subject,  and  these  questions  were, 
therefore,  not  proper  cross-examination.  The  same  is 
true  as  to  the  further  inquiries  whether  he  got  a  bill  of 
sale  or  not. 

IV.  If  there  was  any  error  in  giving  the  instruction 
referred  to  above,  in  respect  to  the  service  of  notice,  it 

4.  practicb:  ^^®  ^^  Submitting  that  question  to  the 
lusiruction.  jury,  iu  view  of  appellant  having  waived 
objection  to  the  service  as  alleged.  The  error,  if  it  was 
error,  was  certainly  without  prejudice  to  appellant,  as 
it  permitted  him  to  do  that  which  he  now  claims  the 
right  to  do,  to-wit,  to  question  the  legality  of  the  ser- 
vice. The  instruction  does  not  leave  the  jury  to  deter- 
mine what  was  a  sufficient  service  of  the  notice,  but 
directs  them  to  determine  a  question  of  fact,  and  to 
find  the  notice  to  have  been  properly  served  or  not,  as 
they  may  find  that  fact  to  be.  We  have  examined  the 
other  instructions,  the  giving  of  which  are  assigned  as 
error,  and  are  of  the  opinion  that  they  fully  and  fairly 
presented  the  issues  of  fraud  to  the  jury.  Our  conclu- 
sion upon  the  whole  record  is  that  the  j  udgment  of  the 
district  court  should  be  affirmed. 
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Henry    Sherman,    Appellant,   v.  Henry    Hastings^ 

Road  Supervisor,  Appellee. 

Highway :  bound aribs  :  estoppel.    The  plaintiff  caused  a  highway 
^    432  to  be  located  across  lands  owned  by  him,  sold  a  lot  on  one  side 

thereof,  and  afterwards  built  a  fence  along  said  road  on  th6  side 
of  the  land  retained  by  him,  and  his  grantee  built  a  fence  on  his  side. 
The  space  between  these  two  fences  was  worked  and  traveled  by 
the  public  for  twenty-five  years,  and  after  twenty  years  the  plain- 
tiff rebuilt  his  fence  on  the  same  line.  Held,  that  the  boundaries 
of  such  highway  had  been  established  by  the  acts  of  the  plaintiff, 
and  of  the  public,  and  by  lapse  of  time,  and  that  plaintiff  was 
estopped  from  claiming  any  portion  of  said  road  as  his  own« 

Appeal  from  Allamakee  District  Court. — Hon.  L.  O. 

Hatch,   Judge. 

Saturday,  October  26,   1890. 

Action  to  enjoin  the  removal  of  a  fence  constructed 
by  plaintiff.  The  defendant  claims  the  right  to  remove 
it  on  the  ground  that  it  is  in  a  public  highway.  There 
was  a  trial  on  the  merits ;  and  a  j  udgment  in  favor  of 
defendant.     The  plaintiff  appeals. 

D.  W.  Reed  and  /.  IT.  Trewin^  for  appellant. 

Hendrick  &  Deremore^  for  appellee. 

Robinson,  J. — Prior  to  the  year  1861,  plaintiff  was 
the  owner  of  all  of  the  southeast  quarter  of  the  south- 
east quarter  of  section  three,  in  township  ninety-seven, 
north,  of  range  five  west.  About  the  year  1862,  he  sold, 
to  Otis  Peck,  a  triangular  lot  in  the  southeast  corner  of 
said  tract,  containing  about  two  and  one-half  acres. 
Peck  sold  the  lot  to  Fredrick  Schafer,  and  caused  plain- 
tiff to  convey  it  to  Schafer  in  October,  1865.  The  deed 
of  conveyance  describes  the  lot  as  follows :  "  Commenc- 
ing at  the  southeast  corner  of  section  three,  in  town- 
ship ninety-seven  north,  of  range    five  west,  running 
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thence  north  thirty-five  rods,  thence  westerly  twenty- 
six  rods  to  the  center  of  the  road,  thence  southeasterly 
along  said  road  thirty  rods  to  the  place  of  beginning, 
supposed  to  contain  two  acres  and  one  hundred  and  two 
rods."  Schafer  sold  the  lot  to  Herman  Sherman, 
who  now  owns  it.  Before  the  lot  was  sold  to  Peck, 
plaintiff  had  caused  a  highway  to  be  located  on  or  sub- 
stantially parallel  to  the  line  which  was  afterwards 
made  the  southwest  boundary  of  the  lot,  and  had  built 
a  fence  along  the  southwest  side  of  the  road  opposite  the 
lot.  After  the  sale  to  Peck,  plaintiff  built  a  fence  north 
of  the  lot  on  the  northeast  side  of  the  road,  and  Peck 
built  a  fence  on  the  same  line  produced,  on  or  parallel 
to  the  southwest  side  of  the.lot.  The  space  in  front  of  the 
lot,  between  the  fences  so  constructed  on  opposite  sides 
of  the  road,  was  about  fifty  feet  wide.  It  was  covered 
with  brush  and  timber  where  the  road  was  located,  and 
a  track  was  grubbed  and  broken  through  it  The  fence 
built  by  plaintiff  on  the  southwest  side  of  the  road 
remained  until  about  the  year  1885,  when  it  was  replaced 
by  another  built  on  the  same  line.  About  that  time  a 
controversy  seems  to  have  arisen  between  the  plaintiff 
and  his  brother  Herman  in  regard  to  the  true  location 
of  the  highway,  the  plaintiff  claiming  that  its  center  was 
on  the  southwest  boundary  line  of  the  lot,  and  that  his 
fence  was  not  on  the  true  southwest  boundary  line  of  the 
road.  During  the  latter  part  of  the  year  1887,  plaintiff 
built  a  staked  and  ridered  rail  fence  parallel  to  his  old 
fence,  but  nearer  the  fence  of  Herman  Sherman,  and  in 
what  defendant  claims  to  be  the  highway.  It  is  that 
fence  which  plaintiff  seeks  to  enjoin  defendant  from 
removing. 

The  questions  presented  require  us  to  determine  the 
true  location  of  the  highway.  While  plaintiff  admits 
that  for  nearly,  if  not  quite,  thirty  years  he  maintained  a 
fence  on  a  line  southwest  of  that  occupied  by  the  fence 
in  controversy,  yet  he  claims  that  he  did  not  build  it  on 
the  line  of  the  highway,  but  along  the  edge  of  the 
prairie  where  he  could  get  through  the  quickest,  and 
that  he  had  no  intention  to  waive  his  right  to  claim  to 
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the  true  line,  which  was  about  twenty  feet  northeast  of, 
and  parallel  to,  the  line  of  his  first  fence.  There  is 
much  conflict  in  the  evidence,  but  the  material  facts  of 
the  case,  in  addition  to  those  already  stated,  appear  to 
be,  substantially,  as  follows :  When  the  lot  was  sold 
to  Peck  it  was  verbally  agreed  between  him  and  plain- 
tiff that  a  part  of  the  lot,  two  rods  wide  along  its  south- 
west side,  should  be  used  for  the  road.  The  northwest 
boundary  is  made  by  the  deed  to  terminate  on  the  west, 
in  the  center  of  the  road,  and  the  southwest  boundary 
is  made  to  extend  along  the  road.  At  the  time  the  deed 
wal^  executed  the  road  was  traveled  and  fenced  on  both 
sides,  as  already  stated,  and  we  are  satisfied  that  it  was 
recognized  and  treated  by  all  parties  in  interest  as  being 
located  as  traveled  and  fenced,  and  that  the  southwest 
boundary  line  of  the  lot  was  along  the  center  of  the 
space  between  the  two  fences.  The  plaintiff  claims  that 
the  fence  built  by  Peck  was  on  his  lot,  two  rods  from 
the  center  of  the  road,  and  that  his  brother  has  moved 
it  out  about  two  rods.  The  testimony  as  to  the  alleged 
relocation  of  that  fence  is  very  conflicting,  but  we  are  of 
the  opinion  that  plaintiff  has  failed  to  establish  his 
claim  in  regard  to  it.  The  fence  built  by  Peck  has  been 
rebuilt,  but  on  the  same  line,  excepting  for  a  distance 
of  three  or  four  rods  at  the  north  end  where  it  was 
moved  out  five  or  six  feet  to  make  it  on  a  line  with 
plaintiff's  fence,  north  of  the  lot.  Plaintiff  states  that 
Peck's  fence  was  built  on  the  northeast  boundary  line 
of  the  road.  It  follows  that  his  old  fence,  which  was  but 
about  fifty  feet  from  the  fence  built  by  Peck,  could  not 
have  been  southwest  of  the  southwest  boundary  line  of 
the  road,  and  that  his  present  claim  as  to  the  true  line 
is  not  well  founded.  The  plat  and  field-notes  of  the 
survey,  made  when  the  road  was  established,  were  intro- 
duced in  evidence,  but  the  notes  are  shown  to  be  defect- 
ive, and  both  parties  claim  support  from  them.  The 
fact  that  the  road  on  the  line,  as  claimed  by  defendant, 
was  worked  and  traveled  by  the  public  for  twenty-five 
years,  without  objection  on  the  part  of  plaintiff,  and  the 
further  fact  that  he  built  and  so  maintained  his  fences  as 
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• 

to  indicate  an  intention  on  his  part  not  to  claim  any  of 
the  land  so  used,  as  against  the  public,  raise  a  strong 
presumption  in  favor  of  the  claim  of  defendant,  which 
the  evidence  has  wholly  failed  to  overcome.  Even  had 
no  steps  been  taken  to  establish  a  highway  on  the  line  in 
question,  in  the  manner  provided  by  law,  we  should  be 
fully  justified  in  finding  that  it  had  been  established  by 
the  acts  of  plaintiff,  and  of  the  public,  and  the  lapse  of 
time.  Onstott  v,  Murray^  22  Iowa,  457 ;  Quinton  v. 
Burton^  61  Iowa,  471 ;  State  v.  Birmingham^  74  Iowa, 
407  ;  Slate  v.  Waterman,  79  Iowa,  360.  The  judgment 
of  the  district  court  appears  to  us  to  be  correct.  It  is, 
therefore,  affirmed. 


81    37S 
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D.  M.  Osborne  &  Co.,  Appellee,  v.  William  Backer     si  sto 

et  al.j  Appellants.  too  ^^ 

81    375 
102    559' 

Ck>ntract :  waiver  of  conditions  by  aoent.    A  provision  in   an  i  ^j  37.1 

agreement  in  writing  that ''  no  one  has  any  authority  to  add  to,  fi<M  599| 

abridge  or  change  it  in  any  manner  "  is  inoperative,  in  that  it  pre-  ^  ^^ 
eludes  any  amendment  of  the  contract  by  the  parties  themselves, 

and  a  waiver  of  any  of  the  conditions  of  such  contract  by  one  128  4(9 

of  the  parties  thereto,  or  by  a  duly  authorized  agent,  will  be  ^^^^ 
enforced  notwithstanding  such  provision. 

Appeal  from  Buena  Vista  District  Court. 

Saturday,  October  25,  1890. 

Action  on  two  promissory  notes.  Defendants 
admit  the  execution  and  delivery  of  the  notes,  and 
plead  by  way  of  counterclaim  that  the  consideration 
for  the  notes  was  a  certain  binder,  which  plaintiff  war- 
ranted to  the  defendants,  and  that  there  was  a  breach 
thereof  to  their  damage  in  the  sum  of  one  hundred  and 
ninety  dollars.  Plaintiff  in  reply  denies  a  breach  of 
the  warranty,  and  at  the  conclusion  of  the  defendants' 
evidence  the  court,  on  motion  of  plaintiff,  directed  a 
verdict  in  its  favor  for  the  amount  of  the  notes,  and 
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judgment  was  entered  thereon,  from  which  the  defend- 
ants appeal. 

C.  A.  IrwiTiy  for  appellants. 

Bailie  &  Sisson,  for  appellee. 

Granger,  J.— The  warranty  of  which  a  breach  is 
claimed  is  as  follows : 

"This  machine  is  hereby  purchased  and  sold  sub- 
ject to  the  following  warranty  and  agreement,  and  no 
one  has  any  authority  to  add  to,  abridge  or  change  it 
in  any  manner.  All  our  machines  are  warranted  to  be 
well  built,  of  good  material,  and  capable  of  cutting,  if 
properly  managed,  from  ten  to  fifteen  acres  per  day. 
If,  on  starting  the  machine,  it  should  in  any  way  prove 
defective,  and  not  work  well,  the  purchaser  shall  give 
prompt  notice  to  the  agent  of  whom  he  purchased  it, 
and  allow  time  for  a  person  to  be  sent  to  put  it  in  order. 
If  it  cannot  then  be  made  to  do  good  work,  the  defect- 
ive part  will  be  replaced  or  the  machine  received  back 
from  the  purchaser  at  the  office  of  the  agent  from  whom 
it  was  purchased,  and  the  money  or  notes  returned. 
Keeping  the  machine  during  harvest,  whether  kept  in 
use  or  not,  shall  be  deemed  conclusive  evidence  that  the 
machine  fills  the  warranty. 

"  William  Backer, 
**  Sarah  Backer." 
The  particulars  of  the  breach  as  alleged  are  that  the 
binder  was  not  well  built,  and  did  not  do  good  work. 
The  record  shows  conclusively  that  there  was  a  breach 
of  the  contract,  and  that  fact  stands  unquestioned. 
It  will  be  observed  that  the  contract  provides  that  if 
the  machine  is  not  made  to  work  well  it  will  be  received 
back  **at  the  office  of  the  agent  from  whom  it  was  pur- 
chased,'' and  that  ''keeping  the  machine  during  har- 
vest, whether  kept  in  use  or  not,  shall  be  deemed 
conclusive  evidence  that  the  machine  fills  the  war- 
ranty." The  machine  was  not  returned,  and,  as  an 
excuse  therefor,  defendants  pleaded  that  in  due  time 
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they  made  the  offer  to  return  it,  and  that  plaintiff's 
agent  at  the  place  requested  them  to  retain  it  for  plain- 
tiff to  make  further  effort  to  put  it  in  order. 

The  assignments  are  based  on  the  action  of  the 
court  in  excluding  offered  testimony,  and  it  will  be 
necessary  to  set  out  some  parts  of  it.  The  defendant, 
William  Backer,  testified  that  the  order  for  the  machine 
was  given  to  Robert  Biddle,  Joseph  Hoopes,  and  W.  C. 
Wilson,  as  agents  for  the  plaintiff.  After  describing 
the  defective  workings  of  the  machine,  his  testimony 
was  continued,  and  the  following  partial  exhibit  of  the 
record  will  be  sufficient  to  properly  understand  the 
assignments  we  are  about  to  consider:  ^'I  notified 
the  company  of  the  defects  in  the  machine  four  times. 
Mr.  Wilson  came  out  four  times,  and  tried  to  make  it 
work,  but  could  not  make  it  do  any  better. 

*'^.  How  many  times  did  they  come  out?  A. 
Four  times.  The  last  time  I  came  in  and  told  them 
that  the  machine  would  not  work,  and  I  would  not 
keep  it.  Mr.  Biddle  said  they  had  found  out  it  was  all 
in  the  twine,  and  he  said  to  keep  it  and  they  would 
see  that  it  worked  all  right  the  next  year.  (Plain- 
tiff objects,  as  incompetent,  and  moves  to  strike  out 
the  answer.)  By  the  court:  Sustained.  (Defendant 
excepts.) 

*'  Q.  What  did  the  plaintiffs  say  when  you  told 
them  that  you  would  bring  the  machine  back  ?  A.  Mr. 
Biddle  and  Osborne's  man  said  that  it  was  all  in  the 
twine.  I  told  them  I  did  not  want  the  machine,  and  I 
was  going  to  bring  it  back,  p,nd  they  said  keep  it  and 
they  would  guarantee  that  it  would  be  put  in  working 
order  the  next  year,  and  work  all  right.  I  asked  Mr. 
Biddle :  *  Are  you  working  for  the  company  yet  I '  He 
said,  *Yes.'  I  asked  him,  *Have  you  authority  to 
make  this  contract?'  He  said,  *I  have.'  (Plaintiff 
objects  as  incompetent.  Sustained.  Defendant  excepts. ) 
I  kept  the  machine  the  following  summer.  The  com- 
pany sent  a  man  out  twice  during  the  second  season  to 
remedy  it,  but  they  failed  to  make  it  work. 
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•*'^.  Do  you  know  what  this  man  Biddle  was 
doing  for  D.  M.  Osborne  &  Co.  at  the  time  ?  A,  Why, 
he  was  taking  orders  for  machines,  and  acting  as  general 
agent.  (The  plaintiff  moves  to  strike  oat  the  answer 
as  not  responsive  and  immaterial,  and  not  showing  that 
he  had  any  knowledge  of  his  agency  or  powers  or 
authority.)  By  the  court:  I  will  strike  out  the  lat- 
ter clause  relating  to  the  statement  of  the  nature  of 
the  agency.     ( The  defendants  except.)" 

Eli  Backer,  being  produced  and  sworn  on  behalf  of 
defendants,  testified :  "I  know  that  R.  Biddle  was 
the  agent  of  plaintiff  during  the  season  of  1886.  He 
came  out  to  fix  the  binder  several  times,  but  could  not 
make  it  work." 

William  Backer,  recalled  by  the  defendants,  testi- 
fied as  follows  :  *'  ^.  State  whether  you  know  whether 
the  man  that  took  this  order  was  acting  as  general  or 
special  agent  of  this  plaintiff.  ( Objected  to  as  incompe- 
tent, immaterial  and  irrelevant.  Objection  sustained, 
and  defendants  except.)" 

I.  It  is  manifest  that  the  effort  of  the  defendants 
was  to  show  that  the  plaintiff  had  waived  the  condition 
of  the  contract  as  to  the  return  of  the  machine,  and  it  is 
equally  manifest  that  the  conviction  of  the  district 
court  was  against  its  right  to  do  so,  and  relied  for  its 
ruling  on  the  first  sentence  of  the  contract  as  follows : 
"This  machine  is  hereby  purchased  and  sold  subject  to 
the  following  warranty  and  agreement,  and  no  one  has 
any  authority  to  add  to,  abridge  or  change  it  in  any 
manner."  The  language  of  the  sentence  is  sufficiently 
comprehensive  to  include  the  parties  to  the  contract, 
and,  if  operative,  the  position  of  the  district  court  is 
certainly  correct.  Is,  then,  a  stipulation  in  a  contract 
that  the  parties  to  it  may  not  change  it  in  a  lawful  man- 
ner, of  any  force  ?  We  should  be  careful  here  to  avoid 
a  confusion  of  this  question  with  that  of  the  rights  of 
parties  to  limit  or  restrict  the  manner  or  method  of 
changing  contracts,-  as  by  providing  how  or  by  whom 
changes  may  be  made.  This  contract  is  as  conclusive 
against  the  defendants  for  such  a  purpose  as  against 
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those  acting  for  them,  and  is  of  the  same  force  against 
the  plaintiff.  The  qnestion  may  be  presented  more 
readily  by  an  illustration.  Suppose  A  contracts  with 
B  to  erect  for  him  a  honse  of  specified  dimensions  and 
architecture,  to  be  completed  by  January  1,  and  the  con- 
tract contains  a  clause  identical  with  this  as  to  changes. 
Afterwards  they  do  agree  to  change  the  contract  as  to 
dimensions,  architecture  and  the  time  of  completion, 
and  A  performs  under  the  terms  of  the  contract  as 
changed.  Is  the  stipulation  against  changes  of  force 
against  A  in  his  effort  to  obtain  compensation)  We 
think  not,  and  that  the  illustration  is  equally  applica- 
ble to  the  question  before  us,  so  far  as  the  parties  are 
concerned.  The  authority  of  agents  will  be  noticed  here- 
after. Treating  for  the  moment  the  answers  to  the 
questions  as  not  excluded  and  true,  and  the  presence  of 
the  plaintiff  in  lieu  of  his  agents,  and  we  have  this  state 
of  facts :  The  failure  of  the  machine  to  do  good  work  ; 
the  effort  of  plaintiff,  and  a  failure  to  suitably  repair  it ; 
the  offer  to  return  it  to  the  place  of  purchase ;  a  request 
by  the  plaintiff  to  retain  it  till  another  season  for 
another  opportunity  to  repair  the  defect ;  and  an  effort 
and  failure  by  plaintiff  to  make  the  machine  work  the 
next  season.  We  are  of  the  opinion  that  such  a  state 
of  facts  would  be  a  complete  waiver  of  the  agreement 
to  return  the  machine,  and  that  the  rights  of  the  par- 
ties to  make  such  waiver  is  not,  in  law,  denied  by  the 
stipulation  in  the  contract  against  changes. 

Having  held  that  the  parties  by  themselves  might 
waive  the  agreement  to  return  the  machine,  could  it  be 
done  by  the  agent  of  the  plaintiff?  The  plaintiff  being 
an  aggregation  of  persons,  it  could  only  act  by  an  agent, 
and  of  necessity  the  change  must  be  so  made  ;  and  the 
stipulation  has  no  reference  to  particular  persons  or 
classes  of  persons ;  it  is  against  changes  by  anyone. 
The  proceeding,  then,  is  uninfluenced  by  the  stipula- 
tion, and  any  competent  agent  could  bind  the  parties. 

II.  The  only  remaining  question  is  as  to  the 
authority  of  the   agents,  or  persons  with  whom  the 
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defendants  were  dealing.  By  reference  to  the  testi- 
mony, it  will  be  seen  that  the  court  refused  to  allow 
their  agency  or  the  extent  thereof  to  be  shown,  and 
probably  because  of  the  stipulation  against  changes  in 
the  contract.  The  defendants  should  have  been  allowed 
to  show  the  capacity  in  which  these  persons  were  act- 
ing, and,  with  the  record  before  us,  it  would  seem  that 
the  case  of  PitsinowsJcy  v.  Beardsley^  37  Iowa,  9, 
would  be  a  safe  guide  as  to  the  authority  of  agents  to 
waive  such  conditions.  Appellee  claims  that  the  case 
is  controlled  by  that  of  Wood  Mowing  &  Heaping 
MacJiine  Co.  t.  Orow^  70  Iowa,  340,  but,  as  we  under- 
stand, the  claim  is  based  on  the  effect  given  to  the  stipu- 
lation as  to  changes  in  the  contract.  With  that 
obstacle  disposed  of,  we  think  the  way  to  a  correct 
conclusion    is    not    difficult,   and    the    judgment    is 
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The  State  of  Iowa,  Appellee,  v.  George  Watson, 

Appellant. 


1. 


2. 


8. 


Bape;  eyidbncb.  Upon  a  trial  under  an  indictment  for  rape 
committed  upon  a  girl  of  immature  years,  leading  questions  may, 
in  the  discretion  of  the  court,  be  asked  the  girl  as  to  the  position 
occupied  by  the  accused  at  the  time  the  act  is  alleged  to  have  been 
performed,  as  to  any  pain  caused  her  by  defendant's  act,  and  as 
to  evidences  of  violence  subsequently  found  upon  her  clothing. 

: :  DECLARATIONS.    The  testimony  of  a  witness,  upon 


a  prosecution  for  rape,  that  the  subject  of  the  rape  *'  told  her  the 
whole  circumstance,"  but  not  relating  the  circumstances,  is  error 
without  prejudice. 

: :  TESTIMONY  IN  REBUTTAL.    WHere,  upon  a  trial 


under  an  indictment  for  rape,  the  prosecuting  witness  has  given 
explicit  testimony  to  the  fact  of  the  penetration  of  her  body,  and 
a  physician,  who  had  examined  her  organs  shortly  after  the  act  is 
alleged  to  have  been  committed,  testifies,  upon  behalf  of  the 
accused,  that  at  the  time  of  his  examination  he  found  the  hymen 
"intact"  and  "  without  rupture,"  testimony  by  physicians  for  the 
prosecution  as  to  the  condition  of  the  hymen  at  the  time  of  an 
examination  subsequently  made  by  them,  and  indicating  penetra- 
tion in  f act,  is  competent  as  proof  in  rebuttaL 
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4.     :  INSTRUCTIONS.    A  party  is  not  entitled  to  have  a  jury 

instructed  as  to  the  law  applicable  to  an  issue  upon  which  no  evi- 
dence has  been  introduced. 

-6.    : .    A  court's  charge  to  a  jury  which  contains  correct 

abstract  propositions  of  law,  applicable  to  the  case,  but  which  is 
defective  in  not  being  as  specific  as  might  be  with  reference  to  the 
facts  of  the  particular  case,  will  not  be  regarded  as  reversible 
error  where  the  party  objecting  fails  to  ask  for  more  specific 
instructions,  and  there  is  no  showing  of  prejudice  on  account  of 
the  defective  charge. 

</.  : .  An  instruction  which  charges  the  jury  to  con- 
sider and  weigh  all  the  testimony  and  circumstances  bearing  upon 
the  issues  in  the  case,  and  then  calls  special  attention  to  various 
branches  of  the  evidence,  but  omits  reference  to  certain  important 
portions  of  defendant's  evidence,  is  not  objectionable  as  limiting 
the  evidence  to  be  considered  by  the  jury. 

7.     :  .    The  fact  that  the  evidence  submitted  to  a  jury  in 

an  instruction  as  proper  for  their  consideration  in  determining  the 
question,  whether  the  testimony  of  the  prosecutrix  in  a  prosecu- 
tion for  rape  is  corroborated  in  the  manner  that  the  law  requires, 
is  not  such  corroborative  evidence,  will  not  constitute  the  giving 
of  such  instruction  a  reversible  error,  when  the  record  shows 
there  was  other  evidence,  not  referred  to  in  said  instruction,  that 
is  in  fact  corroborative. 

5,     :  .    A  witness,  called  as  an  expert,  who  has  heard 

the  testimony  of  another  expert,  given  upon  the  same  trial,  in  the 
presence  of  the  jury,  may  be  asked  to  give  an  opinion  upon  the 
state  of  facts  thus  heard  by  him,  without  the  facts  upon  which 
the  opinion  is  to  be  based  being  put  [to  him  in  the  form  of  a 
hypothetical  question. 

fl.     :   NEW  TRIAL:   NEWLY-DisoovERBD  EVIDENCE.    NcwIy -dis- 


covered evidence  which  is  merely  cumulative  in  its  nature  will 
not  entitle  a  party  to  a  new  trial. 

Appeal  from  Dallas  District  Court — Hon.  A.   W. 

Wilkinson,  Judge. 

Saturday,  October  25,  1890. 

Upon  a  trial  under  an  indictment  for  rape,  the 
defendant  was  found  guilty,  and  from  a  judgment  com- 
mitting him  to  the  penitentiary  for  a  period  of  five 
years  he  appeals. 
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White  &  ClarJc^  for  appellant. 

D.  W.  WoodiUy  County  Attorney,  and  John  Y. 
Stone,  Attorney  General,  for  the  State. 

Granger,  J. — The  alleged  rape  was  upon  one  Elsie 
Young,  a  step-daughter  of  the  defendant,  then  about 
eleven  years  of  age.  Her  statement  of  the  tragical 
affair  is  that  on  the  day  following  Easter  Sunday,  1889, 
her  mother  had  gone  to  Van  Meter,  and  she  went  to  the 
seed-house  for  molasses  for  the  table,  and  the  defendant 
came  in  and  lay  her  on  some  sacks  and  had  intercourse 
with  her ;  that  she  called  for  her  younger  sister,  who 
came,  and  the  defendant  sent  her  back,  and  renewed  his 
assault  upon  Elsie  i  that  this  act  was  repeated  in  the 
same  place  on  the  next  day,  and  again,  some  two  or 
three  days  thereafter,  at  the  barn ;  that  defendant  told 
her  not  to  tell  her  mother,  and  that  if  she  did  he  would 
give  her  a  horse-whipping ;  that  she  first  told  her  grand- 
mother of  the  affair  some  two  weeks  after  it  occurred. 

I.    At  the  trial  of  the  indictment  Elsie  Young  was 
a  witness,  and  complaint  is  made  that  certain  questions 
1.  Rape:  evi-      *^  ^^^  vTeTe  leading.     Two  or  three  gnes- 
dence.  tious  wiU  suffice  for  our  ruling  upon  this 

point.  The  witness  had  stated  in  a  general  way  what 
had  occurred,  and  the  county  attorney,  with  a  view  to 
particulars,  said  to  the  witness:  "You  may  state  to 
the  jury  whether  or  not  there  was  any  blood  on  your 
drawers.  You  may  state  to  the  jury  whether  or  not  he 
did  hurt  you.  While  you  were  on  the  bags,  you  can 
tell  the  jury  whether  or  not  George  was  right  over  you." 
These  questions  were  answered  in  the  aflSrmative.  The 
first  and  last  questions  might,  in  general,  be  regarded  as 
technically  faulty,  because  in  the  first  the  witness  might 
have  been  left  to  name  what  was  on  her  clothing,  and 
in  the  last  to  define  in  her  own  words  the  position  of 
George.  The  second  question  was  entirely  proper.  It 
is  diflScult  to  see  how  it  could  well  be  framed  otherwise. 
As  applied  to  this  case,  there  could  be  no  just  complaint 
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as  to  any  of  the  questions.  The  witness  was  of  tender 
years ;  was  before  the  court  and  jury ;  and  the  subject 
was  of  exceeding  delicacy  to  her.  The  discretion  of 
the  court  was  properly  exercised.  It  is  not  the  law 
that,  merely  because  questions  may  be  answered  by  yes 
or  no,  they  are  leading,  WoolJieater  v.  Risley^  38  Iowa, 
486.  But  the  rule  of  that  case  is  not  to  be  accepted 
with  too  much  liberality,  and  lead  to  the  framing  of 
questions  that  merely  leave  the  witness  to  reflect  the 
language  of  the  questioner  by  an  affirmative  or  nega- 
tive answer.  Statements  of  fact,  as  a  general  rule, 
should  be  in  the  language  of  the  witness.  There  are 
liberal  exceptions  to  the  rule  to  be  applied  by  the  trial 
•court.     1  Greenl.  Ev.,  sees.  434,  435. 

II.  Complaint  is  made  that  the  court  permitted 

Mabel  Young,  grandmother  to  Elsie  Young,  to  state  in 

2 : :      evidence  the  particulars  of  her  complaints, 

declarations.    ^^^  -^^  ^j^j^  rggp^^i;  there  is  a  misapprehension 

of  the  record.  Under  the  holding  in  Slate  v.  MitcheU,  68 
Iowa,  116,  the  witness  had  the  right  to  state  that  Elsie 
told  her  what  the  defendant  did, — as  that  he  ravished 
or  had  intercourse  with  her ;  and  more  than  that  the 
<:ourt  would  not  permit  in  this  case.  The  witness,  after 
the  court  had  told  her  only  to  state  if  Elsie  told  her 
that  defendant  ''abused  her,  or  made  an  assault  on 
her,"  said:  "Yes;  she  told  me.  She  told  me  the 
whole  circumstance."  It  is  likely  the  last  clause  that 
appellant  complains  of,  but  the  circumstances  were  not 
related  by  the  witness,  and  the  statement  is  without 
prejudice ;  and,  besides,  the  court  had  by  no  ruling 
^idmitted  it,  and  the  defendant  took  no  steps  to  purge 
the  record  of  it,  as  he  should  have  done.  The  court 
also,  in  its  instructions,  guarded  the  jury  against  the 
consideration  of  any  statements  as  to  particulars  made 
by  Elsie  to  the  witness.  An  inferential  criticism  is  made 
as  to  the  remarks  of  the  court  in  this  connection,  but 
the  argument  designates  no  particular  statement,  and 
we  discover  nothing  erroneous. 

III.  During    the    introduction  of  the  plaintiff's 
rebutting    evidence    Drs.  Calvin    and    Caldwell    were 
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introduced  and  gave  evidence  of   having 

testimon/in  made  a  personal  examination  of  Elsie  Young, 
and  of  the  condition  in  which  they  found 
her,  and  appellant's  complaint  in  this  respect  is  that  the 
testimony  was  not  rebutting,  and  the  requirements  of 
the  statute  had  not  been  observed  to  render  them 
competent  witnesses  to  prove  the  indictment.  A  closely 
controverted  point  in  the  case  was  as  to  the  actual  penetra- 
tion of  the  person  of  Elsie  Young.  Her  testimony  was 
explicit  that  there  was  such  penetration.  The  defend- 
ant afterwards  used  as  a  witness  one  Dr.  Page,  who  had 
examined  her,  who  swore  that  he  found  her  private  parts 
extremely  sore  and  sensitive  to  the  touch,  and  that  the 
hymen  was  intact,  without  rupture.  He  also  gave  testi- 
mony based  on  his  examination,  as  to  the  probable 
length  of  time  since  the  injury,  it  being  a  theory  of  the 
defense  that  the  prosecution  was  the  result  of  a  con- 
spiracy led  by  Mabel  Young,  and  that  the  injury  was  a 
part  of  the  plan,  and  of  a  more  recent  date  than  the 
alleged  assault  by  defendant.  The  testimony  of  Drs. 
Calvin  and  Caldwell  was  upon  the  same  subject  as  that 
of  Dr.  Page,  both  as  to  the  condition  of  the  hymen  and  of 
the  probable  length  of  time  between  the  injury  and  the 
examinations,  and  the  testimony  was  to  quite  an  extent 
contradictory;  one  of  them  saying:  "I  found  the 
hymen  torn  through;  the  edges  red,  inflamed ;  parts  of  it 
healed,  other  parts  granulating,  or  healing,  and  excess- 
ively tender  to  the  touch."  Appellant's  argument  goes 
more  to  the  value  of  the  testimony  to  show  particular 
facts  than  to  the  question  of  its  admissibility.  The 
testimony  was  rebutting.  Authorities  are  not  very 
accurate  as  to  the  dividing  line  between  what  is  rebut- 
ting evidence,  and  what  is  not.  The  question  has 
received  some  consideration,  as  applied  to  criminal 
cases,  by  Mr.  Justice  Wright,  in  State  v.  Parish^  22 
Iowa,  284,  and  the  holding  or  reasoning  there  is  not 
against  the  action  of  the  district  court  in  this  case. 

IV.  The  county  attorney,  for  the  purpose  of  get- 
ting from  Dr.  Caldwell  his  opinion  as  to  the  length  of 
time  the  injury  was  inflicted  before  the  examination, 
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grouped  certain  facts,  and  based  his  question  thereon, 
and  appellant  claims  the  facts  had  no  foundation,  or  at 
least  not  sufficient  foundation,  in  the  evidence ;  but  we 
think  otherwise.  The  question  seems  to  have  full  sup- 
port in  the  record  when  fairly  considered.  And  we  also 
think  the  objection  to  Dr.  Caldwell's  testimony  as  to 
the  condition  of  the  girl,  because  the  examination  was^ 
some  four  weeks  after  the  alleged  occurrence,  is  not 
well  taken.  The  value  of  the  testimony  was  for  the 
jury.  State  v.  McLaughlin^  44  Iowa,  82 ;  State  v. 
Teipner,  32  N".  W.  Rep.  ( Minn. )  678 ;  Pless  v.  State^ 
3  S.  W.  Rep.  ( Tex.  )  576. 

V     There  is  a  complaint  that  the  court  did  not 
instruct  the  jury  on  the  ''defendant's  theory  of  the 

^ ^ln8t^uo-   case,"— that    there    was    a  conspiracy   to 

tions.  prosecute  him.     Our    examination  of  the 

record  discloses  no  evidence  on  which  to  base  such  an 
instruction.  Appellant  refers  to  some  items  of  evidence 
showing  the  conduct  of  certain  parties,  and  in  some 
instances  misconduct;  but,  without  the  claim  being  made, 
a  reader  of  the  evidence  would  not  think  of  a  conspiracy . 
There  is  no  evidence  tending  to,  show  such  a  fact. 
While  appellant  asks  instructions  on  other  branches  of 
the  evidence,  there  is  none  on  the  question  ^of  a  conspir- 
acy, which  fact  tends  to  strengthen  our  position. 

VL     The  physicians  in  their  testimony  gave  opin- 
ions based  on  hypothetical  questions,  and  the  court,,  in 

its  sixth  instruction,  said  to  the  jury  that,  to 
render  such  opinions  of  any  value,  all  the 
material  facts  embraced  in  the  question  must  have  been 
established  by  the  proofs,  and  the  complaint  as  to  the 
instruction  is  that  it  does  not  determine  for  the  jury 
what  facts  were  material,  but  leaves  the  jury  to  deter- 
mine that  question.  No  question  is  made  but  that  the 
instruction  states  a  correct  abstract  proposition  of  law, 
and  one  having  support  in  the  record.  If  the  defend- 
ant desired  that  an  instruction  should  be  given  more 
specific  as  to  the  facts  of  the  case,  he  should  have  asked 
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for  it.  There  is  no  such  defect  in  the  instructions  as  to 
indicate  prejudice,  or  that  defendant  has  not  had  a  fair 
trial.  Slate  v.  Tweedy^  11  Iowa,  350  ;  State  v.  Helvin^ 
65  Iowa,  289.  The  same  holding  and  authorities 'apply 
to  appellant's  complaint  of  the  seventh  instruction. 

VII.  The  ninth  instruction  is  as  follows:  "The 
charge  of  rape  against  a  person  is  easy  to  make,  difficult 
6.  TuBsame.       *^  prove  and  more  difficult  to  disprove,  and 

in  considering  a  case  of  this  kind  it  is  the 
duty  of  the  jury  to  carefully  and  deliberately  consider, 
compare  and  weigh  all  the  testimony,  facts  and  circum- 
stances bearing  on  the  acts  complained  of,  and  the 
utmost  care,  intelligence  and  freedom  from  bias  should 
be  exercised  by  the  jury  in  the  consideration  thereof. 
The  time  and  place  of  the  alleged  acts ;  relation  of 
the  defendant  to  the  said  Elsie  Young,  upon  whom 
the  assault  is  alleged  to  have  been  made;  her  age  and 
intelligence,  strength  and  physical  development;  his 
influence  and  power  over  her,  if  any;  her  condition 
thereafter,  together  with  the  condition  of  her  clothes ; 
evidence  of  injuries,  if  any,  upon  her  person  :  appear- 
ance of  the  same  when  examined ;  the  time  since 
said  injuries  appeared  to  have  been  made ;  the  length 
of  time  after  the  alleged  transaction  before  complaint 
was  made  by  her ;  the  place  where  said  acts  are  alleged 
to  have  been  committed ;  the  corroborating  evidence, 
if  any  ;  what  was  said  by  him,  if  anything,  to  the 
little  girl,  Ellen  May  Watson,  at  the  time  of  the 
alleged  acts;  what,  if  anything,  she,  Ellen  May  Watson, 
saw  and  heard  at  the  time, — together  with  all  the  other 
facts  and  circumstances  of  the  case,  as  the  same  have 
been  developed  and  established  by  the  proof  in  the  case, 
should  be  considered  by  you  while  you  are  considering 
whether  the  defendant  is  or  is  not  guilty  of  the  crime 
charged." 

It  is  said  that  this  instruction  is  in  conflict  with  the 
rule  given  in  Slate  v.  Meshek,  51  Iowa,  308,  in  that  it 
gives  undue  prominence  to  facts,  relied  upon  by  the 
state,  and  leaves  out  of  consideration  by  the  jury  facts 
important  to  the  defendant.     The  appellant  refers  to 
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the  fact  that  Dr.  Page  testified  that  the  hymen  was  not 
broken,  and  also  calls  attention  to  the  testimony  that 
Mabel  Young  "drilled"  Elsie  Young  and  her  sister  as 
witnesses.  In  the  MesJiek  case  an  instruction  was  dis- 
approved because  the  effect  of  it  was  to  exclude  from 
the  consideration  of  the  jury  certain  evidence  proper  for 
the  determination  of  an  important  fact  in  the  case.  No 
such  objection  can  be  urged  to  this  instruction.  It 
does  call  attention  to  particular  and  important  facts, 
but  has  no  such  effect  as  limiting  the  evidence  to  be 
considered  in  the  finding  of  any  fact  in  the  case.  So 
far  as  the  condition  of  the  hymen  is  concerned,  it  is 
silent,  as  it  is  with  regard  to  many  other -incidental 
questions  in  the  case,  but  none  are  excluded  in  efl'ect 
because  not  mentioned.  The  mention  of  such  facts  in 
instructions  is  not  required  of  the  court.  State  v.  Miller ^ 
65  Iowa,  60. 

VIII.     The  court's  twelfth  instruction   was  with 
regard  to  the  necessary  corroboration  of  Elsie  Young, 

and  is  as  follows :  "  The  fact  of  the 
injuries  of  Elsie  Young,  if  any,  or  the  fact 
that  a  rape  had  been  committed  upon  her  by  some  one, 
would  not  be  such  corroborative  evidence  as  the  law 
requires  to  connect  the  defendant  with  the  commission 
of  the  offense,  but  such  connection  must  be  shown  by 
other  facts  and  circumstances  tending  to  connect  the 
defendant  with  the  commission  of  the  act  charged. 
The  corroborating  evidence  required  to  warrant  a  con- 
viction is  evidence  tending  to  strengthen  and  corrobo- 
rate the  evidence  of  the  said  Elsie  Young,  and  to  point 
out  the  defendant  as  the  person  who  committed  the 
offense,  if  any  offense  was  committed.  And  upon  the 
question  of  the  corroboration  of  her,  the  said  Elsie 
Young,  you  should  consider  the  time  and  place  where 
said  offense  is  alleged  to  have  been  committed  ;  whether 
or  not  he  has  been  proven  to  be  with  the  said  Elsie 
Young  at  the  time  of  said  rape;  whether  or  not  the 
little  girl,  Ellen  May  Watson,  was  present  at  the  time  ; 
what,  if  anything,  he  said  to  the  little  girl,  Ellen  May 
Watson,  together  with  his  conduct  and  appearance  at 
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the  time, — together  with  all  the  other  facts  and  circum- 
stances of  the  case,  as  the  same  have  been  shown  and 
established  by  the  proof." 

It  is  urged  that  none  of  the  facts  grouped  in 
the  instruction  "  corroborate  or  tend  to  corroborate  the 
prosecution,"  because  Ellen  May  Watson  says  that 
the  same  thing  had  occurred  ''both  before  and  after  the 
alleged  rape."  But  there  is  more  of  her  testimony,  and 
it  is  to  be  considered  in  connection  with  the  testimony 
of  Elsie,  who  says  that  when  the  assault  was  being  made 
wpon  her  she  called  for  her  sister,  Ellen  May.  Ellen 
May  testifies  that  she  heard  a  cry,  and  thought  it  was 
her  little  brother  Walter  at  the  barn,  and  started  to  go 
there,  and  defendant  stepped  out  of  the  seed-house  and 
sent  her  back;  that  the  seed-house  was  small,  and  no 
room  to  play  in  it ;  and  he  had  at  other  times  done  the 
same  thing.  When  he  came  out  this  time  she  had  not 
reached  the  seed- house,  and  was  not  going  there,  but 
past  there,  to  the  barn.  The  testimony  only  justifies 
the  belief  that  when  defendant  had  sent  Ellen  May 
away  from  the  seed-house,  before  or  after,  it  was  when 
she  was  there  for  play,  and,  there  being  no  room,  he 
w'ould  send  her  away.  It  is  somewhat  strange  that  at 
this  time,  when  she  had  not  offered  to  come  in,  he  should 
leave  his  work  to  open  the  door,  and  threaten  to  whip 
her  if  she  did  not  go  back.  Admitting  the  statements 
of  Ellen  May  to  be  true,  there  is  little  room  to  doubt 
that  Elsie  was  calling  from  the  seed-house  to  her ;  and 
no  doubt  that  Elsie  and  defendant  were  at  the  time  in 
the  seed -house;  that  Ellen  May  was  sent  back,  as  she 
says, — and  then  let  it  be  conceded,  as  the  jury  might 
find,  that  the  crime  of  rape  was  committed,  and  we  think 
there  is  corroborative  evidence  tending  to  connect  the 
defendant  with  the  commission  of  the  offense, 

IX.  Appellant  says  there  should  be  proof  of  pene- 
tration, and  urges  that  there  is  none,  because  Dr.  Page 
says  there  could  not  have  been  penetration  in  this  case 
without  a  rupture  of  the  hymen,  and  that  there  was 
none.    But  the  testimony  of  Dr.  Page  is  not  conclusive. 
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There  was  testimony  that  there  was  a  rapture.  It  was 
a  question  for  the  jury. 

X.  When  Dr.  Caldwell  was  on  the  witness  starid, 
the  county  attorney,  with  a  view  to  obtaining  his. opinion 

as  to  the  length  of  time  since  the  injury, 
and  on  the  same  state  of  facts  on  which  Dr. 
Page  had  given  his  opinion,  asked  the  witness  if  he 
heard  Dr.  Page's  testimony,  and  he  answered,  "Yes.** 
Counsel  then  asked:  *'You  heard  him  describe  the 
-condition  of  the  girl  when  he  examined  her  ?  A,  Yes. 
Q.  Now,  under  such  circumstances  as  he  described, 
would  it  be  possible  for  a  j)hysician  to  tell,  with  any 
reasonable  degree  of  certainty,  as  to  how  long  prior  to 
the  examination  the  injury  had  been  inflicted!"  The 
question  was  answered  against  the  objection  of  the 
defendant,  and  we  meet  a  question  somewhat  new  and 
difficult.  The  complaint  is  that  the  question  should 
have  grouped  the  facts  and  not  have  left  them  to  the 
recollection  of  the  witness.  The  method  claimed  is  the 
one  in  general  practice,  and,  as  a  rule,  to  be  commended. 
But  we  must  determine  if  the  rule  is  imperative. 

We  are  referred  to  the  case  of  People  t).  AiJcin, 
33  N.  W.  Rep.  ( Mich.)  821,  as  supporting  appellant's 
view,  and  that  the  ruling  of  the  district  court  is  errone- 
ous. If  the  effect  of  the  holding  in  that  case  is  to  be 
limited  by  the  record  on  which  the  ruling  was  made,  it 
is  no  authority  for  our  guidance.  In  that  case  the  wit- 
ness had  read  the  testimony  of  another  physician  in  a 
post-mortem  proceeding,  and  on  the  trial  of  an  infor- 
mation for  manslaughter,  after  stating  that  he  had  read 
such  testimony,  and  knew  what  the  doctors  had  there 
stated,  he  was  asked  to  state  his  opinion  as  to  a  phys- 
ical condition,  based  on  such  testimony,  and  the  court 
held  the  question  improper.  In  that  case  the  jury  had 
no  knowledge  whatever  of  the  fact  upon  which  the 
opinion  was  sought  to  be  based,  and  of  course  the  opin- 
ion could  not  aid  to  a  conclusion  from  such  facts.  The 
facts  upon  which  the  hypothetical  question  is  based,  or 
which  serve  as  the  ground- work  of  the  opinion  of  an 
expert  witness,  are  all  important  to  the  end  desired. 
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We  quote  as  follows  from  the  opinion  in  that  case  : 
**The  facts  as  testified  to  by  Dr.  De  Camp,  as  to  this 
particular  condition  of  the  parts  named,  s)iould  have 
been  stated  to  the  witness.  Otherwise  the  jury  could 
not  know  upon  what  facts  Dr.  Maxim  was  stating  his 
opinion.  An  expert  can  never  be  safely  permitted  to 
state  that  he  has  read  or  heard  the  testimony  of  a  wit- 
ness or  witnesses,  and  then  base  his  opinion  on  such 
testimony,  without  stating  the  particular  points  of  the 
evidence,  the  facts  upon  which  he  rests  his  conclusion. 
There  is  no  reputable  authority  for  any  such  method  of 
examining  an  expert  witness."  It  is  but  fair,  in  apply- 
ing the  language  of  the  court  in  that  case,  to  limit  it  to 
the  fact  of  the  witnesses  having  read  or  heard  the  testi- 
mony of  witnesses  in  other  proceedings,  as  was  the  fact 
in  that  case,  for  the  ruling  is  applied  to  a  state  of  facts  . 
in  which  '*the  jury  could  not  know  upon  what  facts 
the  doctor  *  *  *  was  stating  his  opinion."  If  the 
situation  is  such  that  the  jury  knows  the  facts  upon 
which  the  opinion  is  founded,  the  reasons  for  the  hold- 
ing in  the  Michigan  case  do  not  exist.  Certainly  there 
is  no  particular  merit  in  the  facts  being  stated  in  the 
question,  if  known  as  well  without ;  and  that,  it  seems 
to  us,  is  the  controlling  thought  upon  which  the  point 
is  to  be  ruled.  Are  the  facts  known  to  the  jury  ?  If  so, 
the  case  has  every  advantage  that  could  result  from 
their  being  stated  in  the  question.  In  Butler  v.  Insur- 
ance Co..  45  Iowa,  93,  this  court  had  under  considera- 
tion the  competency  of  a  question  to  an  expert  witness, 
although  not  directly  presenting  this  question  ;  and  the  • 
court  at  least  intimates  that,  with  the  facts  as  in  this 
case,  it  might  hold  to  the  same  rule  as  did  the  district 
court  in  this  case.  In  that  case  the  question  did  not 
assunje  the  statements  in  the  testimony  heard  by  the 
expert  witness  as  facts,  but  left  the  witness  to  draw  his 
conclusion  on  a  question  of  sanity  from  such  conclusions 
and  his  own  know^ledge.  The  court  said :  **  We  might 
hold  the  ruling  correct  if  the  questions  had  been  put  con- 
ceding the  testimony  to  be  true,  or  in  some  way  indicat- 
ing that  the  witness  was  not  left  to  give  his  opinion  of 
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the  testimony,"  The  question  in  this  case  is  not  open 
to  snch  a  criticism. 

It  seems  to  us  that  no  arbitrary  or  unyielding  rule 
should  govern  in  the  production  of  this  class  of  evidence. 
Keeping  in  view  what  should  be  as  a  basis  for  an  opin- 
ion, and  the  district  court  in  its  attainment  may  exercise 
a  reasonable  discretion.  If  a  witness  states  to  the  jury 
particular  facts  in  the  presence  of  an  expert  witness  on 
which  the  expert  is  to  state  his  opinion,  and  the  latter 
follows  the  former  while  the  facts  are  fi'esh  in  the  minds 
of  the  jury,  a  rule  that  would  require  the  facts  to  be 
again  stated  would  certainly  be  of  doubtful  utility.  If 
either  party  doubts  that  the  facts  are  understood,  the 
witness  may  be  asked  to  state  them,  and  thus  avoid  any 
objection  that  could  be  urged.  In  this  case  the  jury  had 
heard  the  statements  of  Dr.  Page  but  a  short  time  before, 
and  there  is  no  pretense  in  the  record  or  argument  of 
oven  a  doubt  that  the  facts  were  understood.  The  ques- 
tion for  us  is,  is  it  absolutely  essential  that  the  facts 
should  be  embodied  in  the  question  ?  We  think  not, 
and  tliat  there  was  no  error  in  the  ruling  ot  the  district 
•  court.  This  conclusion  has  support  in  Wright  v.  Hardy ^ 
22  Wis.  348,  and  in  Dwinnellv,  Abbott,  43  N.  \V.  Rep. 
<  Wis.)  496.  The  rulings  in  Slate  v.  Fetter,  25  Iowa,  67, 
and  Muldowney  v,  Illinois  Cent,  Ry.  Co.,  39  Iowa,  615, 
are  not  upon  the  grounds  that  the  facts  were  not  stated 
in  the  question,  but  because  the  question  substituted 
the  conclusion  of  the  witness  for  that  of  the  jury. 

It  will  be  understood  that  we  do  not  hold  that  in 
cases  where  a  number  of  witnesses  are  examined  upon 
a  given  question  in  issue — as,  for  example,  when  the 
alleged  insanity  of  a  person  is  interposed  as  a  defense  in 
a  criminal  case — it  is  allowable  to  call  expert  witnesses 
and  ask  them  if  they  have  heard  the  testimony  in  the 
case,  and  ask  of  them  their  opinion  of  the  state  of  mind 
of  the  person  charged.  Such  a  course  of  examination 
might  put  the  witness  in  the  place  of  the  jury,  and 
require  him  to  determine  questions  of  fact  from  conflict- 
ing evidence,  when  the  opinion  of  the  expert  should  be 
based  on  admitted  or  assumed  facts.     In  all  cases  where 
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the  facts  on  which  the  opinion  is  to  be  based  are  in  dis- 
pute, the  hypothetical  form  of  question  should  be  used. 
And  such,  we  believe,  has  been  the  general  practice  in 
the  state.  In  this  case  the  question  propounded  to  Dr. 
Caldwell  was  directed  alone  to  the  testimony  of  Dr. 
Page  as  to  the  condition  of  the  girl  when  examined  by 
him,  and  there  was  no  dispute  as  to  the  facts  testified 
to.  In  such  a  case  the  court  could  safely  permit  the 
expert  witness  to  state  his  opinion  on  the  facts  as  he  had 
heard  them  from  the  witness  but  a  short  time  before. 

XL  Some  other  questions  are  argued,  which  we 
have  examined,  and  discover  no  error.  To  our  minds, 
J .jj^^       the  verdict  has  support  in  the  evidence* 

diwovOTe'd^'    ^^  newly-discovered  evidence  on  which  a 
evidence.        jj^^  tj.jai  is  asked  is  cumulative  only,  and, 

as  held  in  State  v.  Bowman,  45  Iowa,  418,  the  statute 
makes  no  provision  for  a  new  trial  on  that  ground.  It 
does,  however,  state  the  causes  for  which  new  trials  may 
be  granted  in  criminal  cases.     The  judgment  below  is 

AFFIRMED. 


In  the  Matter  of  the  Assignment  of  Joseph  Hobson  for 

the  Benefit  of  Creditors. 

1.  Equity:  imsolvb^oy:  marshaling  of  assets.  A,  creditor  of  an 
insolvent  has  not,  as  against  a  surety  upon  an  obligation  held  by 
another  creditor  of  the  same  debtor,  such  a  superior  equity  in  the 
fund  representing:  such  insolvent's  estate,  as  to  entitle  him  to  com- 
pel the  creditor,  whose  claim  is  so  secured,  to  resort  to  the  surety 
for  payment,  before  seeking  satisfaction  out  of  the  common  fund. 

2.  Inconsistent  Bemedies :  election.  A  creditor  of  an  insolvent 
is  not  estopped  from  asserting  his  claim  against  the  fund  in  the 
hands  of  such  insolvent's  assignee,  under  a  general  assi^ment, 
because  of  the  commencement  of  an  action  by  one  liable  as  surety 
on  such  claim,  attacking  the  validity  of  such  assignment,  and 
which  was  subsequently  dismissed.* 


*Areeentcase  of  value  upon  the  question  of  election  between 
remedies,  under  circumstances  nimilar  to  those  in  this  case,  is  that  of 
MUls  v.  Parkhurst,  26  N.  E.  Rep.   (N.  Y.)    1041.    A  creditor  of  an 
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Appeal  from  Fayette  District  Court. — Hon.   L.   O. 

Hatch,   Judge. 

Saturday,  October  25,  1890. 

Appeal  from  an  order  allowing  a  claim  tiled  with 
the  assignee  of  an  insolvent,  who  had  made  a  general 
assignment  for  the  benefit  or  creditors. 

A,  CJiapin^  for  appellant:  A  creditor  cannot 
attack  an  assignment,  seek  to  set  it  aside,  or  treat  it  as 
void,  and  also  tile  his  claim  under  it,  and  ask  to  have  a 
dividend.  Burrill  on  Assignment  [  6  Ed.  ]  sees.  479, 
482,  607 ;  Vernon  v.  Morton  &  Smithy  8  Dana  ( Ky. ) 
254.  An  assignment  cannot  be  questioned  by  a  cred- 
itor who  has  taken  a  dividend.  Adlum  v.  Yard^  1 
Rawl.  163  ;  s.  c,  18  Am.  Dec.  609  ;  Jones  &  Waterbury 
V.  Horsey^  4  Md.  307.  A  creditor  cannot  claim  both 
under  and  against  an  assignment.  Hatchet  v.  Blanton^ 
72  Ala.  423;  Rapalee  v.  Stewart,  27  N.  Y.  313,  314; 
Hone  V.  Henriquez^  13  Wend.  240.  Inconsistent  reme- 
dies and  proceedings  cannot  be  prosecuted  in  a  court  of 
justice.  The  party  will  be  held  to  have  adopted  that 
which  he  first  employs,  and  to  have  waived  all  others 
inconsistent  with  it.  Bigelow  on  Estoppel  [Ed.  1872] 
chap.  20,  p.  578 ;  Morris  v.  Rexford,  18  N.  Y.  557 ; 
Rodermund  v.  Clark,  46  N.  Y.  356-7.  This  principle 
is  of  well  known  and  general  application  in  assignment 
cases,  as  well  as  many  others.  Crawford,  Trustee,  n. 
Nolan,  70  Iowa,  98,  99  ;  Citizens*  Bank  of  Greenfield  v. 

insolvent,  after  making  proof  of  his  claim  before  the  assignee,  com- 
menced an  action  to  set  aside  the  assignment  as  fraudulent,  and,  being 
•defeated  in  such  action,  sought  to  share  in  the  distribution  of  the 
assets  in  the  hands  of  the*  assignee.  This  demand  w^as  resisted  by  the 
other  creditors,  who  contended  that,  in  bringing  the  action  to  set 
aside  the  assignment,  such  creditor  had  elected  to  repudiate  the 
assignment.  But  the  court  of  appeals  held  that  the  doctrine  of  elec- 
tion had  nothing  to  do  with  the  question.  That  the  creditor  had  a 
perfect  right  to  test  the  validity  of  the  assignment  by  special  action, 
and,  if  defeated  upon  that  issue,  '*  it  in  nowise  militated  against  the 
right  *  *  *  to  share  in  the  assigned  estate,  on  the  basis  of  distri- 
bution provided  in  the  debtor's  deed  to  liis  assignee/'— REroRTEB.] 
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Dmofi,  68  Iowa,  460-462 ;  Dyckman  v,  Sevatson^  3& 
N.  W.  Rep.  73 ;  Oreen  v.  Cross,  10  N.  W.  Rep.  460,  near 
bottom  of  page ;  JVew  England  Bank  v.  LewiSy  25 
Mass.  119.  *'  Any  decisive  act  of  the  party  with  knowl- 
edge of  his  rights  and  of  the  fact  determines  his  elec- 
tion in  the  case  of  conflicting  and  inconsistent  remedies." 
Sanger  v.  Wood,  3  Johns.  Ch.  422.  See  also  Wilhelmt 
V.  Leonard,  13  Iowa,  340  ;  Oessie  v.  Beall^  3  Wis.  391. 
*' If  one  elects  between  two  inconsistent  remedies,  the 
right  to  pursue  the  other  is  forever  lost."  Farwell  v. 
Myers,  26  N.  W.  Rep.  (  Mich. )  330 ;  Strong  ».  Strong^ 
5  N.  E.  Rep.  (N.  Y. )  799.  The  bank  knew'that  attach- 
ments were  to  be  prosecuted  in  its  name,  and  made  no 
objection  whatever.  It,  therefore,  clearly  ratified  the 
proceeding.  Silence  with  full  knowledge  of  the  facts  is 
suflScient  to  create  an  estoppel.  Decor  ah  Woolen  Mill 
Co.  V.  Greer e,  49  Iowa,  495-6 ;  Bigelow  on  Estoppel 
[Ed.  1872  J  middle  p.  600,  bottom  p.  501,  top  p.  602; 
Story  on  Agency  [  3  Ed.  ]  sees.  90,  91,  265,  et  seg.  The 
bank,  by  ai)pearing  in  the  attachment  suits  and  demand- 
ing judgment  against  the  sureties,  ratified  the  whole. 
Kridcr  v.  Trustees^  31  Iowa,  650.  Under  the  equitable 
jurisdiction  of  marshaling  securities,  a  creditor  wha 
has  two  funds  will  be  required  to  first  exhaust  that 
upon  which  another  creditor  cannot  go.  Wurtz  &  Co. 
V.  Hart^  13  Iowa,  518.  The  liability  of  the  sureties  to 
the  Fayette  County  National  Bank  constituted  aJund 
which  was  available  to  that  creditor  alone.  Neff  v. 
Miller,  8  Barr.  347,  cited  in  2  VVhite  and  Tudor' s  Lead- 
ing Cases,  pt.  1,  p.  163,  Hare  &  Wallace's  notes  j 
Story's  Eq.  Jur.  [3  Ed.]  last  part  of  sees.  642,  646. 
Courts  of  equity  will,  when  one  creditor  has  a  claim 
against  two  joint  debtors,  and  another  creditor  has  a 
claim  against  only  one  of  these,  require  the  first,  cred- 
itor to  resort  to  that  debtor  against  whom  the  second 
creditor  has  no  claim  in  all  cases  where  an  equity  super- 
venes in  favor  of  one  of  the  debtors,  or  his  creditor, 
and  as  against  the  other  joint  debtor.  See  note  to  case 
of  Aldrich  v.  Cooper^  2  White  &  Tudor  Leading  Cases^ 
pt.  1,  p.  169. 
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L.  L.  Ainsworth^  for  appellees :  The  statute  pro- 
vides that  the  surety  may  by  writing  require  the  credi- 
tor to  sue  or  permit  the  surety  to  commence  suit  in  the 
creditor  s  name  at  the  surety's  cost,  and  if  the  creditor 
refuses  or  neglecis  to  bring  suit  for  ten  days  after  a 
request,  and  does  not  permit  the  surety  to  do  so,  the 
surety  shall  be  discharged.  Code,  sees.  3285-6.  In  the 
case  at  bar  the  notice  required  the  Fayette  County 
National  Bank  to  sue  or  permit  the  sureties  to  sue,  as  is 
provided  by  section  2108  of  the  Code  of  1873.  See  Abs., 
p.  7.  The  consent  given  was  such  as  the  statute 
required  to  be  given  to  prevent  the  discharge  of  the 
surety  unless  the  creditor  brought  suit  in  his  own  name. 
First  National  Bank  of  Newton  v.  Smithy  26  Iowa,  21, 23 ; 
Oerman  American  Bank  v.  Denmire^  58  Iowa,  137,  138, 
139.  The  only  condition  required  to  entitle  a  creditor 
to  share  in  the  assets  of  the  estate  is,  that  he  present  his 
claim  under  oath  within  three  months  after  notice  to 
him  by  the  assignee  of  the  assignment.  With  this 
requirement  appellee  complied.  That  the  filing  of  the 
claim  was  an  abandonment  of  the  attachment  proceed- 
ings, there  can  be  no  doubt.  Am.  Dec.  621-622,  and  ref- 
erence ;  RapaUe  v,  Stewart,  13  N.  Y.  313-314;  Hone  v. 
Henriques,  13  Wend.  242-243  ;  Jeioett  v,  Woodard,  I 
Edwards'  Chan.  195,  in  which  the  court  says:  "A 
creditor  coming  in  under  a  voluntary  assignment  must 
comply  with  its  conditions  ;  but  a  commencement  of  a 
proceeding  or  suit  for  his  debt,  if  he  chooses  to  abandon 
it  or  it  prove  unavailing,  will  not  bar  him  from  the  bene- 
fit of  the  assignment."  We  are  aware  of  no  case  in  any 
court  holding  any  doctrine  other  than  above.  In  the 
case  of  Sanger  v.  Wood,  3  Johns.  Chan.  422,  cited  by 
appellant,  the  same  doctrine  is  held.  Appellant  has  a 
peculiar  idea  as  to  the  meaning  of  marshaling  of  assets, 
if  he  believes  as  he  argues  that  the  property  of  a  surety 
on  the  note  of  an  assignor  is  a  part  of  the  assets  of  the 
estate  of  such  assignor.  The  rule  is  never  applied 
unless  it  can  be  done  without  injustice  to  the  creditors, 
or  other  party  in  interest,  having  a  title  to  the  double 
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fund  ;  and,  also,  without  injustice  to  the  common  credi- 
tor.    Dickson  v,  Chorn^   6  Iowa,    32.     This    doctrine 
is  a  settled  doctrine  of  all  the  courts  in  the  country. 
Johns  V.  Reardon^  11  Md.  465 ;  Story's  Eq.  Jur.,  sec. 
660. 

Robinson,  J.— The  evidence  upon  which  this  cause 
was  submitted  in  the  district  court  consists  of  an  agreed 
statement  of  facts.  As  nearly  as  we  can  determine  from 
the  record,  the  material  facts  of  the  case  are  substan- 
tially as  follows:  On  the  twenty -sixth  day  of  Novem- 
ber,  1887,  Joseph  Hobson  made  to  D.  W.  Clements  a 
general  assignment  for  the  benefit  of  creditors.  Prior 
to  that  date,  Hobson  had  made  to  the  Fayette  County 
National  Bank  his  three  promissory  notes,  described  as 
follows  :  One  was  for  three  thousand  dollars,  and  was 
signed  by  H.  B.  Hoyt,  as  surety ;  one  was  for  six 
thousand  dollars,  and  was  signed  by  C.  B.  Minchin,  aa 
surety  ;  and  the  third  was  for  five  hundred  dollars,  and 
was  signed  by  Wm.  Cowle,  as  surety.  On  the  date 
named  the  notes  were  unpaid,  and  the  property  of  the 
payee.  In  December,  1887,  the  three  sureties  named 
served  upon  the  Fayette  County  National  Bank  a  notice 
to  sue  upon  the  notes,  or  to  permit  them  to  do  so,  as- 
provided  by  section  2108  of  the  Code.  On  the  twenty- 
seventh  day  of  that  month,  the  bank  named  served 
upon  each  surety  a  paper,  the  body  of  which  is  as  fol- 
lows :  "  You  are  hereby  permitted  to  bring  suit  in  the 
name  of  the  Fayette  County  National  Bank  upon  a 
note  made  by  Joseph  Hobson  and  yourself  to  said 
Fayette  County  National  Bank.  A  copy  of  said  note 
is  herewith  furnished  you.  Said  action  to  be  brought 
at  your  own  costs."  On  the  day  they  received  permis- 
sion to  sue,  the  sureties  commenced  three  attachment 
suits  in  the  name  of  the  bank,  one  on  each  note.  The 
petition  in  each  action  alleged  that  Hobson  had  dis- 
posed of  his  property  with  intent  to  defraud  his  credi- 
tors. Writs  of  attachment  were  duly  issued  against  the 
property  of  Hobson,  and  served  by  levying  them  upon  all 
the  property  of  Hobson,  and  by  garnishing  his  assignee^ 
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On  the  second  day  of  January,  1888,  the  three  sureties 
named,  and  one  James  Howie,  a  creditor  of  Hobson  ^ 
began  an  action  in  equity  in  the  district  court  of  Fay- 
ette county  against  Joseph  Hobson  and  his  assignee,, 
the  First  National  Bank  of  Elkader,  Katharine  Bigler,. 
Sidney  Cobb  and  A.  N.  Hobson  as  defendants.  The^ 
petition  alleged  that  the  assignment  was  fraudulent  and 
void,  for  the  reason  that  it  gave  preferences  to  certain 
creditors,  and  that  certain  mortgages  given  to  Cobb  and 
Bigler  were  a  part  of  the  assignment.  On  the  thirty- 
first  day  of  the  same  month,  a  second  action  in  equity 
was  commenced  by  the  same  plaintiffs  against  the  same 
defendants.  In  that  it  was  alleged  that  the  assignment 
was  void  for  the  reasons  set  up  in  the  first  action,  and, 
for  the  further  reason  that  Hobson  was  not  of  sound 
mind  when  it  was  made.  The  plaintiffs  asked  that  the^ 
assignment  be  decreed  void.  The  First  National  Bank, 
of  Elkader  was  served  with  notice  in  said  actions, 
appeared  therein,  answered,  took  depositions  and 
incurred  expense  in  defending.  On  the  nineteenth  day 
of  March,  1888,  the  Fayette  County  National  Bank, 
filed  with  the  assignee  a  claim  against  the  estate  of 
Hobson  for  the  three  notes  specified.  On  the  twentieth 
day  of  July,  1888,  the  First  National  Bank  of  Elkader,. 
a  creditor  which  had  filed  its  claim  as  provided  by  law, 
filed  exceptions  to  the  claim  of  the  Fayette  County 
National  Bank,  and  on  the  sixth  day  of  February,  1889,. 
filed  an  amendment  thereto.  On  the  fourteenth  day  of 
December,  1888,  the  plaintiffs  in  the  first  equity  case 
dismissed  ir,  and  Hoyt  dismissed  the  second  so  far  as  it 
concerned  his  rights.  The  case  was  tried  as  to  the 
remaining  plaintiffs,  and  the  court  found  in  favor  of 
defendants,  dismissing  the  petition.  On  the  same  day 
the  plaintiffs  in  the  three  attachment  suits  dismissed 
them.  The  Fayette  County  National  Bank  appeared  in 
each  attachment  suit  before  it  was  dismissed,  by  its 
attorneys,  and  objected  to  the  withdrawal  of  the  action 
as  against  the  surety,  and  demanded  judgment  against 
the  surety  in  each  case,  but  did  not  object  to  the  with- 
drawal as  to  the  other  defendant.     The  court  overruled 
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the  objection,  and  the  plaintiff  in  each  case  dismissed  it 
as  a  whole,  the  bank  duly  excepting.  When  permis- 
sion to  commence  the  action  was  given  to  the  sureties, 
the  bank  knew  that  it  was  their  purpose  to  attach  the 
property  of  Hobson,  and  claim  adversely  to  the  assign- 
ment, and  to  seek  to  set  it  aside  by  legal  process.  The 
bank  also  knew  of  the  action  in  equity  about  the  time 
it  was  begun.  It  made  no  objection  to  any  of  the  suits 
or  proceedings  excepting  its  objection  to  the  withdrawal 
of  the  suits  as  against  the  sureties.  The  answer  of  the 
First  National  Bank  of  Elkader  in  the  equity  action 
denied  any  fraudulent  preferences  in  the  assigntnent, 
and  denied  that  Hobson  was  of  unsound  mind  when  it 
was  made.  No  appeal  was  taken  from  the  judgment 
rendered  in  that  action.  On  the  thirteenth  day  of 
March,  1889,  this  cause  came  on  for  a  hearing  on  the 
claim  filed  by  the  Fayette  County  National  Bank,  and 
the  exceptions  filed  by  the  First  National  Bank  of 
Elkader.  '  The  objections  were  overruled  and  the  claim 
allowed.  The  First  National  Bank  of  Elkader  appeals. 
Notice  of  appeal  was  served  on  the  Fayette  County 
National  Bank  and  the  three  sureties. 

I.  Before  the  hearing  was  had,  appellant  moved 
to  transfer  the  case  made  by  the  claim  filed,  and  the 
1.  Equity:  In-  ©xceptions  thereto,  to  the  equity  side  of  the 
nmrahaRAg  docket,  for  the  reason  that  the  exceptions 
of  assets.  raised  equitable  issues.  The  motion  was 
overruled,  and  of  that  ruling  appellant  complains.  The 
theory  upon  which  the  motion  was  filed  is  that  the 
Fayette  County  National  Bank  should  be  compelled  to 
exhaust  the  proi)erty  of  the  sureties  before  resorting  to 
the  estate  of  the  insolvent.  The  general  principle  in 
regard  to  marshaling  securities  is  stated  as  follows : 
"  If  one  party  has  a  lien  on  or  interest  in  two  funds  for 
a  debt,  and  another  party  has  a  lien  on  or  interest  in 
one  only  of  the  funds  for  another  debt,  the  latter  has  a 
right  in  equity  to  compel  the  former  to  resort  to  the 
other  fund  in  the  first  instance  for  satisfaction,  if  that 
course  is  necessary  for  the  satisfaction  of  the  claims  of 
both    parties,    whenever  it  v^^ill  not  trench  upon   the 
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rights,  or  operate  to  the  prejudice,  of  the  party  entitled 
to  the  doable  fund."  1  Story,  Eq.  Jur.,  sec.  633. 
Although  the  rule  is  well  established  it  will  not  be 
applied  where  it  would  work  an  injustice.  Dickson  v. 
Chorn,  6  Iowa,  20;  1  Story,  Eq.  Jur,,  sec.  660.  In  the 
absence  of  some  special  equity,  it  is  not  applicable  to  a 
case  where  one  of  the  funds  is  the  property  of  a  surety, 
if  a  surety  be  compelled  to  pay  the  debt  of  his  principal, 
he  becomes  his  creditor  by  virtue  of  the  payment,  with 
the  right  of  subrogation.  In  this  case  appellant's 
equities  are  not  superior  to  the.  rights  of  the  sureties, 
and  the  principal  will  not  be  required  to  exhaust  their 
property  before  proceeding  against  the  property  of  the 
principal  debtor.  See  Johns  v.  Reardon^  11  Md.  465; 
Ayres  v.  Husted^  15  Conn.  504.  The  ruling  on  the  motion 
was,  therefore,  correct.  We  do  not  determine  whether,  in 
view  of  the  powers  conferred  by  section  2121  of  the 
Code,  the  motion  could  have  been  granted  in  any  event: 
II.  It  is  insisted  by  appellant  that  tlie  Fayette 
County  National  Bank  was  bound  by  the  action  of  the 

sureties  in  commencing  actions  in  its  name, 
remedies:       and  that  the  iustitutiou  of  the  attachment 

election.  j  .•  •  -x  i. 

suits  and  actions  in  equity  was  such  an 
election  not  to  take  under  the  assignment',  but  to  pro- 
ceed adversely  to  it,  that  the  principal  is  now  estopped 
to  assert  any  claim  under  it.  It  is  true  a  person  cannot 
claim  property  under  two  inconsistent  rights  at  the 
same  time,  and  it  is  also  true  that,  as  a  general  rule,  he 
should  not  be  permitted  to  pursue  different  and  incon- 
sistent remedies  at  the  same  time ;  but,  in  this  case, 
the  suits  commenced  by  the  sureties  were  disposed  of 
before  the  hearing  on  the  claim  in  controversy.  The 
attachment  suits  to  which  the  Fayette  County  National 
Bank  was  a  party  were  dismissed  before  trial,  and  onjy 
one  of  the  actions  in  equity  was  prosecuted  to  final 
judgment,  and  one  of  the  sureties  withdrew  from  that 
before  the  final  hearing.  The  fact  that  the  Fayette 
County  National  Bank  knew  of  the  institution  of  the 
suits  in  equity  did  not  make  it  in  any  sense  a  party  to 
them,  nor  was  it  bound  by  the  results.     That  was  not 


40J         Brown  v.  N.  W.  Legion  of  Honor.    [81  Iowa 


81    400i 
8d    306 


true  of  the  attachment  suits  to  the  same  extent,  but  we 
are  not  required  to  determine  in  this  proceeding  what 
liabilities,  if  any,  the  Fayette  County  National  Bank 
incurred  by  reason  of  its  connection  with  them.  It  is 
sufficient  to  say  that  such  connection  was,  to  a  certain 
extent,  involuntary.  It  was  compelled  to  bring  suit,  or 
to  permit  the  sureties  to  do  so,  or  release  the  sureties. 
It  permitted  suit  to  be  brought  by  the  sureties.  Appel- 
lant was  not  prejudiced  by  the  bringing  of  those  suits. 
The  claim  in  controversy  is  not  disputed  on  its  merits, 
-and  was  filed  within  the  time  required  by  statute.  To 
hold  that,  under  the  circumstances  of  this  case,  the 
Fayette  County  National  Bank  is  estopped  to  assert  its 
•claim  against  the  property  of  the  principal  debtor, 
would  be  most  unjust.  We  think  the  proceedings 
hostile  to  the  assignment  should  be  treated  as  fully 
waived  by  the  dismissal  of  the  attachment  suits,  and 
that  the  right  of  the  bank  last  named  to  file  and  prose- 
■cute  its  claim  against  the  estate  of  the  insolvent  should 
be  affirmed.  See  Jewett  v.  Woodward,  1  Edw.  Ch.  195. 
Other  questions  are  discussed  by  counsel,  but  the 
conclusions  already  announced  make  it  unnecessary  to 
determine  them.     Affirmed. 


W.   B.   Brown,   Appellant,   v.    Grand  Council 
Northwestern  Lkgion  of  Honor  et  al.^ 

Appellees. 

Insurance :  mutual-benefit  association  :  non-payment  op  dues  : 
FORFEITURE.  A  membership  certificate  Iq  a  mutual-benefit  asecH 
ciation  provided  for  the  payment  of  two  thousand  doUars  to  the 
beneficiary  therein  named,  upon  the  death  of  the  member,  upon 
the  condition,  among  others,  that  tlu  member  was  in  good  stand- 
ing at  the  time  of  his  decease,  which,  under  the  constitution  of  the 
association,  included  the  payment  of  dues  of  not  less  than  one  dol- 
lar per  year,  and  fifty  cents  a  year  per  degree  of  benefit  held.  No 
4iues  being  paid  under  this  certificate,  the  member  was  suspended, 
and  subsequently  died.  After  the  member's  decease,  the  benefi- 
ciary paid  to  the  collector  of  the  local  council  the  amount  of  the 
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assessments  and  dues  against  the  deceased,  but  the  money  so 
received  was  not  paid  to  the  council,  and  its  receipt  was  unauthor* 
ized,  and  in  Tiolation  of  its  constitution  and  by-laws.  Htldy  that 
the  association  was  not  liable  for  the  payment  of  the  certificate. 

Appeal  from    Boone   District  Court.  —  Hon.    S.    M. 

Weaver,  Judge. 

Saturday,  October  25,  1890. 

Mandamus  to  compel  defendants  to  make  assess- 
ments for  the  payment  of  a  benefit  certificate  issued  by 
the  Grand  Council  of  the  Northwestern  Legion  of 
Honor  to  William  L.  Brown,  payable,  in  case  of  death, 
to  his  father,  the  j)laintiflf.  There  was  a  judgment  for 
defendants.     The  plaintiff  appeals. 

« 

J.  A,  Gallaher  and  TimotJiy  Bromn^  for  appellant. 
E,  E.  Alverson^  for  appellees. 

Beok,  J. — I.  The  benefit  certificate  is  in  the  fol- 
lowing language : 

''This  certificate  is  issued  to  Companion  W.  L. 
Brown,  a  member  of  Ogden  Council,  number  52,  North- 
western Legion  of  Honor,  located  at  Ogden,  Iowa,  upon 
evidence  received  by  said  council  that  said  companion 
is  a  second-degree  contributor  to  the  benefit  fund  of  this 
order,  and  upon  condition  that  the  statement  made  by 
said  companion  in  application  for  membership  in  said 
council,  and  the  statements  certified  by  said  companion 
to  the  medical  examiner,  both  of  which  are  filed  in  the 
grand  secretary's  office,  be  made  a  part  of  this  contract, 
and  upon  condition  that  the  said  companion  complies 
in  the  future  with  the  laws,  rules  and  regulations  now 
governing  the  said  council  and  fund,  or  that  may  here- 
after be  enacted  by  the  grand  council  to  govern  said 
council  and  fund.  These  conditions  being  coniplied 
with,  the  grand  Council  of  the  Northwestern  Legion  of 
Honor  hereby  promises  and  binds  itself  to  pay,  out  of 
its  benefit  funds,  to  William  B.  Brown  (father)  a  sum 
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not  exceeding  two  thousand  dollars,  in  accordance  with, 
and  under  the  provisions  of,  the  laws  governing  said 
fund,  upon  satisfactory  proof  of  the  death  of  said  com* 
panion,  and  upon  the  surrender  of  this  certificate,  pro- 
vided that  said  companion  is  in  good  standing  in  this 
order  at  the  time  of  death,  and  provided,  also,  that  thia 
certificate  shall  not  have  been  surrendered  by  said  com- 
panion, and  another  certificate  issued,  in  accordance  with 
the  laws  of  this  order.  In  witness  whereof  the  grand 
council  of  the  Northwestern  Legion  of  Honor  has  here- 
unto affixed  its  seal,  and  caused  this  certificate  to  be 
signed  by  its  grand  commander,  and  also  attested  by, 
and  recorded  by,  its  grand  secretary,  at  Marengo,  Iowa, 
this  eighth  day  of  September,  1887." 

Section  31,  of  the  constitution  governing  subordi- 
nate councils  of  the  Legion  of  Honor,  is  as  follows : 
*'  Sec.  31.  Each  member  shall  pay  as  dues,  to  commence 
with  the  date  of  admission,  such  sums  as  may  be  pre- 
scribed in  the  by-laws,  which  shall  not  be  less  than  one 
dollar  per  year,  payable  in  semi-annual  installments,  in 
advance,  on  the  last  stated  meeting  in  June  and  Decem- 
ber, and,'  in  addition  thereto,  the  sum  of  fifty  cents  per 
year  per  degree  of  benefit  held,  the  same  being  the  tax 
due  the  grand  council,  and  to  be  payable  in  semi-annual 
installments ;  and  a  member  shall  not  be  in  good  stand- 
ing, unless  such  dues  and  per  capita  tax  are  so  paid." 
It  is  shown  by  the  evidence  that  the  person  to  whom 
the  certificate  was  issued  failed  to  pay  any  dues  pre- 
scribed by  this  provision  of  the  constitution ;  and  it  is 
also  shown  that  he  paid  no  assessment.  The  evidence 
further  establishes  that  he  was  suspended  for  non-pay- 
ment of  dues;  that,  subsequent  to  his  default  and 
suspension,  he  died. 

II.  Under  the  plain  conditions  of  the  certificate 
upon  which  this  action  is  brought,  no  recovery  can  be 
had  thereon.  The  deceased  was  not  in  good  standing 
in  the  institution,  and  under  the  explicit  condition 
of  the  contract  he  forfeited  all  rights  under  it,  and 
his  father,  the  beneficiary,  cannot  recover  thereon. 
It  is  said  that  no  assessments  againsvi  the  deceased,  on 
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account  of  the  death  of  members,  were  due  at  his  death. 
If  this  be  admitted,  it  does  not  help  plaintiff  ;  for  dues 
were  payable  as  to  which  he  made  default  before  his 
death.  It  is  shown  that,  after  the  death  of  his  son, 
plaintiff  paid  to  the  collector  for  the  local  council  the 
amount  of  assessments  and  dues  against  deceased.  The 
money  was  not  paid  to  defendants  or  either  of  them, 
and  its  receipt  was  not  authorized,  nor  approved,  noi 
sanctioned  by  either  of  them,  and  was  not  in  accord 
with  any  provisions  of  their  constitution  or  by-laws. 
The  receipt  of  the  money,  therefore,  passed  for'nothing. 
These  views  dispose  of  the  case,  and  require  that 
the  judgment  of  the  district  court  be  affirmed. 


L.  D.  Van  Gorder,    Appellee,   v.   M.    B.  Sherman, 

Appellant. 

1.  Principal  and  Agent:  sale  of  rbal  estate:  commission. 
Under  an  agreement  with  defendant,  giving  him  the  exclusive  right 
to  seU  certain  described  real  estate  for  one  year  for  cafth,  and  pro- 
viding that  he  should  have  as  commission  any  sum  realized  over 
and  above  an  amount  stated,  the  plaintiff  within  the  time  required 
found  a  purchaser  who  was  able,  ready  and  willing  to  buy  said 
real  estate  at  a  price  considerably  in  excess  of  the  amount  stated, 
and  who  agreed  to  pay  in  cash  a  sum  equal  to  the  amount  to  be  paid 
the  defendant,  but  was  to  have  time  for  the  payment  of  so  much 
of  the  purchase  money  as  was  represented  in  the  commission  to  be 
paid  plaintiff.  Heldj  that  the  agreement  to  give  time  for  payment 
to  the  extent  of  plaintiff 's  commission  was  not  out  of  accord  with 
the  contract  of  employment  to  sell,  and  that,  the  defendant  having 
disabled  himself  from  making  a  conveyance  of  the  property  by  a 
prior  sale,  the  plaintiff  was  entitled  to  recover  of  hiui  the  commis- 
sion ho  would  have  realized  had  the  sale  been  completed. 

% :  : :  excessive  verdict  :  remittitur.     A  new 

trial  will  not  be  ordered  upon  appeal  because  the  verdict  of  the 
jury  is  excessive  in  a  small  sum,  nor  will  a  remittitur  be  ordered  in 
such  case  where  the  error  was  not  brought  to  the  attention  of  the 
court  below. 

Appeal  from    Clayton  District   Court. — Hon.   L.    O. 

Hatch,  Judge. 

Saturday,  October  26,  1890. 
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Action  at  law  to  recover  for  the  breach  of  a  contract 
for  the  sale  by  plaintiff  of  lands  owned  by  defendant,  for 
which  plaintiff  was  to  receive  compensation  prescribed 
by  the  contract.  There  was  a  judgment  on  a  verdict  for 
plaintiff.     The  defendant  appeals. 

W.  E.  Odell  and  J.  LarTcin^  for  appellant 

Dayton  &  Dayton  and  Kohle  &  Updegraff^  for 
appellee.        ^ 

Beok,  J. — I.  The  petition  alleges,  in  substance,  that 
defendant,  being  the  owner  of  certain  land  conveyed  to 

1.  PRixtiPALand  ^^"^  ^y  plaintiff  in  payment  of  a  debt  due 
JS^risufel''' ^rom  plaintiff  to  defendant,  agreed  in 
commuaion.  writing  with  plaintiff  that  he  ( plaintiff ) 
should  have  the  exclusive  right  for  one  year  to  sell  the 
land  for  a  sum  not  less  than  the  amount  of  such  debt, 
and  any  amount  realized  by  such  sale  over  and  above 
the  amount  of  the  debt  should  be  received  by  plaintiff 
as  his  own  for  compensation  ;  and  that,  whenever  plain- 
tiff found  a  purchaser  willing  to  pay  for  the  land  a  sum 
equal  to  the  debt  and  interest,  defendant  would  convey 
it  to  such  purchaser.  It  is  further  alleged  that,  within 
the  time  prescribed  by  the  contract,  during  which  plain- 
tiff's agency  for  the  sale  of  the  land  should  continue, 
he  found  a'purchaser  able  and  willing  to  pay  the  amount 
of  the  debt  and  interest,  and  a  large  sum  in  excess 
thereof,  but  that  defendant  had  before  sold  the  land  ta 
another.  The  answer  denies  all  the  allegations  of  the 
petition,  and,  by  an  amendment  thereto,  it  is  alleged 
that  plaintiff  verbally  authorized  defendant  to  sell  the 
land,  and,  in  compliance  with  such  authority,  he  did 
sell  a  part  of  it,  and,  therefore,  was  unable  to  make  the 
conveyance  required  by  the  sale  made  by  plaintiff. 

II.  The  defendant  insists  that  the  evidence  fails  ta 
show  that  the  contract  relied  upon  by  plaintiff  as 
having  been  made  by  an  agent  of  defendant  was  in  fact 
made  by  the  agent ;  that  the  agent  had  authority  to 
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make  such  contract,  or  that  it  was  ratified  by  defendant^ 
and  that  the  purchaser  to  whom  plaintiff  sold  was  able, 
ready  and  willing  to  purchase  and  pay  for  the  land. 
Upon  these  points,  it  is  insisted  that  the  verdict  is  m 
conflict  with  the  evidence.  This  position  is  argued  at 
length  by  counsel.  We  think,  upon  all  of  these  points^ 
the  verdict  is  suflSciently  supported  by  the  evidence. 
The  direct  and  circumstantial  evidence,  as  well  as  rea- 
sonable inferences  from  the  facts,  proved  all  points  in 
that  direction.  We  refrain,  in  accord  with  our  custom, 
from  entering  into  a  discussion  of  the  evidence,  which 
would  be  profitable  neither  to  the  profession  nor  to  the 
parties. 

III.  The  plaintiff  was  authorized  to  sell  the  land  for 
cash.  By  the  terms  of  the  sale  he  made,  cash  was  to 
be  paid  so  far  as  defendant  was  to  receive  the  purchase 
money,  and  time  was  given  on  the  sum  to  be  paid  to  plain- 
tiff, under  the  contract,  as  his  compensation.  Defendant 
insists  that  this  was  a  violation  of  the  contract,  and  the 
sale  was,  therefore,  void.  But  it  is  difHcultto  see  how  it 
can  be  claimed  that  the  terms  of  the  contract  extended 
to  the  money  to  be  paid  to  plaintiff.  It  was  his  money, 
and  he  could  at  his  pleasure  relieve  the  purchaser  from 
paying  it.  He  surely  could  aiso  extend  to  him  time  for 
paying  it.  The  law  will  regard  the  condition  of  the  con- 
tract requiring  cash  to  extend  only  to  the  consideration 
to  be  paid  under  its  terms  to  defendant,  and  that  the 
parties  did  not  have  in  contemplation  the  part  of  the 
consideration  which  wasjto  be  received  by  plaintiff,  and, 
therefore,  the  condition  of  the  contract  under  considera- 
tion did  not  extend  thereto.  Instructions  given  by  the 
court  to  the  jury  in  accord  with  these  views  are  correct. 

IV.  Defendant  insists  that  the  verdict  is  excessive 
in  the  sum  of  twelve  dollars  and  eighteen  cents.  For 
^ . .       this  small  sum  we  shall  not  grant  a  new 

si^vwdfct:     trial,  and  require  each  of  the  parties    to 
remittitur.       gpeud  iu  costs  probably  ten  times  as  much 

as  the  amount  of  the  error  complained  of  by  defendant. 

We  shall  not  order  a  play  which  is  not  worth  the  candle. 

We  might  order  a  correction  of  the  trifling  error  by 
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remittituT^  in  order  to  attain  exact  justice,  had  it  been 
pointed  out  in  the  court  below  ;  but  counsel  for  defend- 
ant show  in  their  argument  that,  through  an  error  of 
defendant  in  his  motion  for  a  new  trial,  the  matter  was 
not  correctly  brought  to  the  attention  of  the  court 
below. 

The  views  we  have  expressed  dispose  of  certain 
objections  to  the  instructions  given  to  the  jury.  Other 
objections  to  the  instructions  and  to  rulings  upon  the 
admission  of  evidence  are  not  of  a  character  to  demand 
attention.  We  reach  the  conclusion  that  the  judgment 
of  the  district  court  ought  to  be  akfikmed. 


Marcellus  Solomon,  Appellee,  v.  Findley  McLennan, 

Appellant 

Attachment :  damages  :  attorney  fees.  The  defendant  recovered 
judgment  against  the  plaintiff  for  damages  upon  an  attachment 
bond,  and  for  court  costs,  but  through  oversight  made  no  applica* 
tion  for  the  taxation  of  attorney  fees.  After  the  judgment  and 
cost  had  been  paid,  a  motion  for  attorney  fees  was  filed.  Held, 
that  tlie  application  came  too  late. 

Appeal  from  Cass  District  Court — Hon.  N.  W.  Macy, 

Judge. 

Saturday,  October  25,  1890. 

Tjiis  was  an  action  in  attachment  to  recover  dam- 
ages alleged  to  have  been  sustained  through  the  negli- 
gence of  the  defendant  in  permitting  a  stallion  to 
escape  and  run  at  large.  The  defendant  filed  a  cross- 
petition,  claiming  damages  upon  the  attachment  bond. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
for  the  defendant  for  five  dollars.  The  ordinary  costs 
for  witness  fees,  court  costs,  and  the  like,  were  taxed  to 
the  plaintiff,  and  the  judgment  and  costs  were  paid. 
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Afterwards  the  defendant  filed  a  motion  for  an  allow- 
ance of  attorney's  fees.  The  motion  was  overruled.  A 
petition  was  also  filed  asking  that  attorney's  fees  be 
taxed,  and  the  petition  was,  on  the  motion  of  the  plain- 
tiff, stricken  from  the  files.     The  defendant  appeals. 

L.  L.  Delano  and  J.  C.  Bryant^  for  appellant. 

Willard  <£  Willard^  for  appellee. 

RoTHROOK,  C.  J. — The  trial  was  had,  and  judgment 
entered,  at  the  February  term,  1888,  of  the  district 
court.  Afterwards  the  judgment  and  costs  were  paid. 
On  the  fifteenth  day  of  February,  1889,  the  defendant 
made  his  application  to  have  an  attorney's  fee  taxed. 
The  excuse,  for  not  making  the  application  when  the 
judgment  was  entered  was  that  by  *'some  oversight 
there  was  no  fee  taxed  for  the  defendant's  attorney. '* 
We  must  presume  that  this  oversight  was  not  that  of 
the  court  or  the  clerk.  Of  course  the  court  would  not, 
of  its  own  motion,  tax  the  fee,  and  the  clerk  could  not 
tax  it  because  he  had  no  power  to  determine  the  amount. 
We  have  then  the  case  of  a  party  failing  to  make  any 
claim  for  an  attorney's  fee  until  nearly  a  year  after 
judgment,  and  after  the  whole  controversy  had  been 
closed  by  payment  in  full  of  the  judgment  and  costs. 
It  is  true  that  it  is  provided,  by  section  2961  of  the  Code, 
that,  in  an  action  on  an  attachment  bond,  in  addition 
to  actual  damages  sustained,  recovery  may  be  had  for 
''reasonable  attorney's  fees,  to  be  fixed  by  the  court." 
Now,  if  the  party  entitled  to  recover  the  fees  by  some 
oversight  makes  no  claim  for  attorney's  fees  until  after 
payment  of  the  judgment  and  costs,  it  would  seem  that 
no  good  reason  can  be  given  for  permitting  the  litiga- 
tion to  be  opened  up  afresh,  to  allow  evidence  to  be 
introduced  to  enable  the  court  to  fix  the  amount  of  an 
attorney's  fee,  and  enter  up  another  judgment  in  the 
case. 

The  judgment  of  the  district  court  is  affibml:d. 
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H.   H.  SiQKLES,  Appellee,  v.  Dallas  Center  Bank, 

Appellant. 

1.  Equity:  accountinq:  PLBADiNa:  evidence.  In  an  action  in 
equity  for  an  accountinsi;  with  defendant,  based  upon  the  latter*8 
possession  of  certain  promissory  notes  delivered  to  it  as  collateral 
security  for  a  debt  owing  it  by  plaintiff 's  assignor,  the  plaintLS 
alleged  in  his  petition  that,  after  the  payment  of  defendant's 
claim,  a  large  number  of  notes  yet  remained  in  its  hands,  "  which 
wore  yaluable."  and  that,  upon  demand,  defendant  had  refused  to 
surrender  or  account  for  the  same.    Held,  that  under  a  general 

V  denial  in  the  answer,  the  defendant  was  entitled  to  show  that  the 
notes  were  of  no  valuo  at  any  time. 

: :  REOPENING  CAUSE  FOR  ADDITIONAL  EVIDENCE.     The 

reopening  of  an  equity  cause,  after  its  submission  to  the  court  for 
judgment,  for  the  introduction  of  further  testimony  to  correct  an 
oversight  or  mistake,  is  a  matter  within  the  discretion  of  the  trial 
court,  and,  in  the  absence  of  any  showing  of  prejudice,  its  action 
will  no£  be  disturbed  upon  appeal. 


2. 


8. 


: :  DECREE.    Under  the  evidence,  Jield,  that  the  plain- 

tiff  was  entitled  to  a  decree  requiring  defendant  to  surrender  the 
notes  in  controversy,  and  for  costs  of  suit  in  the  district  court. 
[Granger,  J.,  dissenting.] 


Appeal  from  Dallas  District   Court  — Hon.   J.   H. 

Hendekson,  Judge. 

Monday,  October  27,  1890. 

This  is  an  action  in  equity  for  an  accounting  for 
certain  promissory  notes,  and  for  judgment  for  the 
amount  thereof.  There  was  a  trial  on  the  merits,  and  a 
j  udgment  for  the  plaintiff.     The  defendant  appeals. 

Z).  W.  Woodiriy  for  appellant. 

Cummins  &  Wright  and  li,  8.  Barr^  for  appellee, 

RoTiiROCK,  C.  J.— I.     In  March,  1883,  one  F.  Hub- 
bard was  indebted  to  the  Dallas  Center  Bank  in  the 
1  EoaiTT'        ^*^"^  ^^  about  one  thousand  and  thirty-six 
pSeadinlf"'*    doUars,  and  the  bank  held,  as  collateral 
e?id«ncW       security  for  said  debt,  certain  promissory 
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notes  on  third  persons,  payable  to  Hubbard,  and 
pledged  by  him  to  the  bank  as  security.  At  the  same 
time  the  plaintiff  herein,  as  agent  of  the  Moline  Wagon 
Company,  held  a  claim  against  said  Hubbard,  arid 
obtained  from  him  an  assignment  of  the  notes  held  by 
the  bank.  This  assignment  was  taken  as  collateral 
security  for  the  debt  due  from  Hubbard  to  the  Moline 
Wagon  Company,  and  it  was  subject  to  the  rights  of 
the  bank  as  a  holder  of  the  collateral.  Afterv/ards, 
Charlotte  Hubbard,  the  wife  of  F.  Hubbard,  deposited 
certain  notes  with  the  bank  as  additional  collateral 
security  for  its  claim.  These  notes  were  to  be  applied 
in  payment  of  any  balance  of  the  debt  which  could  not 
be  realized  from  the  notes  previously  assigned  to  the 
bank  by  Hubbard.  The  notes  deposited  as  collateral 
by  Charlotte  Hubbard  were  afterwards,  at  the  suit  of 
the  Grand  Detour  Plow  Company,  adjudged  to  be  the 
property  of  F.  Hubbard,  and  held  by  his  wife  in  fraud 
of  his  creditors.  The  debt  due  to  the  bank  was  fully 
paid  in  October,  1884,  and  after  such  payment  the 
bank  still  held  a  part  of  the  notes  assigned  by  Hubbard, 
and  it  also  held  one  hundred  and  seven  dollars  collected 
from  the  notes  deposited  by  Mrs.  Hubbard.  This  last 
sum  of  money  is  not  in  controversy  in  this  appeal. 
The  Grand  Detour  Plow  Company  intervened  in  the 
action,  and  the  said  sum  of  one  hundred  and  seven  dol- 
lars was  adjudged  to  belong  to  it,  and  no  appeal  has 
been  taken  from  this  part  of  the  judgment.  The  con- 
troversy is  limited  to  the  correctness  of  the  judgment 
so  far  as  it  applies  to  the  notes  assigned  by  F.  Hubbard 
to  the  bank.  At  the  time  of  the  trial  in  the  district 
court,  there  was,  of  the  notes  originally  assigned  to  the 
bank,  an  unpaid  balance  of  four  hundred  and  eighty- 
five  dollars  and  forty-seven  cents,  for  which  amount 
judgment  was  rendered  for  the  plaintiff. 

The  defendant,  by  its  original  answer,  made  no  claim 
to  the  notes,  and  averred  a  readiness  to  deliver  them  to 
the  person  to  whom  they  belonged,  and  alleged  that  it  had 
deposited  the  same  with  the  clerk  of  the  district  court. 
It  was  averred  in  the  petition  that  the  plaintiff  demanded 
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the  notes  of  the  bank,  and  that  the  bank  ref  ased  to 
•deliver  the  same  to  plaintiff,  and  refused  to  account 
ta  the  plaintiff  in  any  manner  for  the  notes,  and 
refused  to  Rive  the  plaintiff  any  statement  of  what 
notes  had  been  paid.  The  only  allegation  of  the  value 
of  the  notes  contained  in  the  petition  was  as  follows : 
*'3.  That  there  were  a  large  number  of  notes  then  in 
the  hands  of  said  bank,  aggregating  some  fourteen  or 
fifteen  hundred  dollars,  which  were  valuable,  and  were 
held  by  said  bank  as  collateral  security  for  certain  notes 
given  by  said  Hubbard  to  the  bank,  upon  which  there 
was  then  due  less  than  seven  hundred  dollars."  The 
prayer  of  the  petition  was  as  follows:  "Wherefore 
plaintiff  prays  that  there  be  an  accounting;  that  the 
defendant  be  required  to  show  the  amount  of  notes 
originally  in  its  hand  as  collateral,  how  many  have  been 
paid,  the  balance  in  its  hands  in  money  or  notes ;  that 
plaintiff  have  judgment  against  the  defendant  for  the 
amount  of  notes  originally  in  its  hands  more  than  suffi- 
cient to  pay  the  claim  for  which  they  were  held  as  col- 
lateral, with  interest  and  costs,  and  for  such  other, 
further  and  different  relief  as  to  equity  and  the  court 
shall  seem  just." 

It  will  thus  be  seen  that  the  plaintiff  averred  in  the 
petition  that  the  notes  "  were  valuable,"  and  demanded 
judgment  against  defendant  for  the  amount  of  the  notes 
in  its  hands  over  and  above  what  was  sufficient  to  pay 
the  claim  of  the  bank.  In  addition  to  the  averments  of 
the  answer  above  referred  to,  there  was  a  general  denial 
of  "each  and  every  other  allegation  in  said  i)etition 
contained."  There  was  no  admission  of  the  value  of 
the  notes.  The  cause  went  to  trial,  and  the  main,  con- 
tention between  the  parties  was  whether  the  bank  had 
wrongfully  converted  the  balance  of  the  notes  by  refus- 
ing to  account  for  the  same,  and  by  a  refusal  to  deliver 
them  to  the  plaintiff.  The  evidence  was  closed,  and  the 
cause  submitted  to  the  court.  At  that  stage  of  the  case 
the  evidence  showed  a  wrongful  conversion.  There  can 
be  no  question  upon  that  point.  There  was  no  bad 
faith  shown  by   the  bank,   but  it  had  refused  upon 
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demand  to  deliver  the  notes.  A  conversion  may  be 
shown  by  a  wrqngfal  detention.  Cutter  -c.  Fanning^ 
2  Iowa,  580.  The  fact  of  a  conversion  may  be  estab- 
lished by  proof  of  a  demand  and  refusal.  2  Greenl. 
Ev.,  sec.  644. 

The  cause  was  submitted  to  the  court  on  the 
fifth  day  of  December,  1888.  At  that  time  the  court 
stated  that  the  plaintiff  was  entitled  to  recover  the 
face  value  of  the  notes  in  question,  and  that  the 
question  as  to  whether  the  plaintiff  was  entitled  to  a 
judgment  for  the  one  hundred  and  seven  dollars  claimed 
by  the  Grand  Detour  Plow  Company  would  be  taken 
under  advisement.  On  the  next  day,  the  defendant 
made  an  application  to  be  permitted  to  introduce  addi- 
tional evidence  relative  to  the  value  of  the  notes.  It 
was  shown  that  the  evidence  was  omitted  by  oversight 
and  mistake.  It  was  objected  by  the  plaintiff  that  the 
motion  to  reopen  the  case  was  filed  too  late,  because  it 
had  been  finally  submitted.  The  court  sustained  the 
motion,  and  further  evidence  was  taken  which  shows 
without  conflict  that  the  notes  in  controversy  were  of 
no  real  value  at  any  time.  The  order  sustaining  the 
motion  was  as  follows :  *'  The  motion  for  the  reopening 
of  the  case  is  considered,  and  the  court  makes  its  ruling 
as  a  part  of  the  records  in  this  case,  in  addition  to  the 
journal  entry.  The  chronological  statement  as  to  the 
disposition  of  the  case  is  in  the  main  true, — that  it  had 
been  submitted  to  the  coilrt,  and  the  court  had  made  its. 
announcement,  saving  the  consideration  as  to  the  one 
question.  The  showing  made  of  oversight  is  amply 
sufficient  to  warrant  the  introduction  of  additional  tes- 
timony,  and  the  only  hesitancy  heretofore  has  been  the 
fact  that  it  has  been  the  opinion  of  the  court  that  the 
same  was  not  material  to  the  issue  tendered  in  this  case. 
The  case  being  an  equitable  action  tried  to  the  court, 
all  the  matters  should  be  entered  of  record.  The  court 
will  permit  the  examination  of  the  witness  Hoops 
touching  the  value  of  the  notes  under  the  following 
terms."  [  The  court  then  stated  certain  rules  under 
which  the  evidence  should  be  given.]     We  think  that 
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the  issue  as  to  the  value  of  the  notes  was  directly  made. 
As  we  have  shown,  the  petition  averred  they  "were 
valuable,"  and  the  answer  by  the  general  denial  put 
that  averment  of  the  petition  directly  in  issue. 

II.    We  come  now  to  consider  what  we  regard  as 
the  only  real  question  in  the  case.     It  is  this :     Was  it 

g  . .      within  the  power  of  the  court,  after  the 

caSK'^fSf  ad-  c^^se  had  been  fully  submitted,  to  enter- 
dencef*  ®^*'     *^^^  ^  motiou  to  reopeu  the  case,  or  in  other  j 

words,  in  effect,  to  set  aside  the  submission 
and  take  additional  evidence?  It  is  true  the  motion  did 
not,  in  terms,  ask  that  the  submission  be  set  aside,  but 
that  was  just  what  was  done.  It  was  withdrawn,  and 
the  case  was  reopened.  Section  2799  of  the  Code  is  as 
follows :  *' At  any  time  before  the  cause  is  finally  sub- 
mitted to  the  court  or  jury,  either  party  may  be  per- 
mitted by  the  court  to  give  further  testimony  to  correct 
an  evident  oversight  or  mistake,  but  terms  may  be 
imposed  upon  the  party  obtaining  the  privilege."  If 
the  court  below  had  refused  to  sustain  the  application, 
it  is  altogether  probable  that  this  court  would  have  sus- 
tained the  ruling  as  being  within  the  legal  discretion  of 
the  court.  In  Baker  v.  Jamison^  73  Iowa,  698,  which 
was  an  action  in  equity,  the  plaintiff  moved  the  court 
to  set  aside  the  submission  and  permit  the  introduction 
of  additional  evidence.  The  court  overruled  the 
motion,  and  the  ruling  was  sustained,  not  on  the  ground 
that  the  court  had  no  power  to  entertain  the  motion  by 
reason  of  the  above  cited  statute,  but  because  no  abuse 
of  the  sound  discretion  of  the  court  was  shown.  In 
Eggspieller  v.  Nockles^  68  Iowa,  649,  which  was  also  an 
action  in  equity,  after  the  evidence  had  been  introduced, 
the  cause  submitted,  and  the  court  announced  a  decis- 
ion in  favor  of  the  defendant,  the  attorney  for  plaintiff 
asked  to  be  allowed  to  put  the  plaintiff  on  the  stand  as 
a  witness.  The  defendant  objected,  his  objection  was 
overruled,  the  testimony  of  plaintiff  and  other  testi- 
mony was  taken,  and  the  court  reversed  its  former 
decision,  and  rendered  a  decree  in  favor  of  plaintiff. 
One  ground  of  the  objection  was  that  ^'  the  cause  had 
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been  submitted  and  a  decision  rendered."  This  court 
approved  the  ruling,  saying  that  "it  was  within  the 
discretion  of  the  court,  under  the  circumstances  of  the 
<sa8e,  to  permit  the  plaintiff  to  be  called  as  a  witness. 
No  abuse  of  discretion  appears."  The  case  at  bar  was 
iin  equity  cause.  The  taking  of  additional  evidence 
was  not  embarrassed  by  the  case  having  been  submitted 
to  a  jury.  Counsel  for  both  parties  were  present  at 
every  stage  of  the  proceedings,  and  no  prejudice  what- 
ever is  shown.  We  think  that  in  furtherance  of  justice 
there  was  no  error  in  permitting  the  evidence  to  be 
introduced.  If  we  should  hold  there  was  error,  we 
would  overrule  the  case  last  above  cited,  and  we  do  not 
think  that  such  a  result  is  desirable.  It  is  true  the 
statute  contemplates  that  the  additional  testim<5ny 
should  be  offered  before  the  cause  is  finally  submitted, 
but  the  submission  cannot  be  said  to  be  final  if  an 
application  be  promptly  made  to  set  the  submission 
aside,  or,  what  amounts  to  the  same  thing,  if  a  timely 
application  be  made  to  correct  a  mistake  or  omission  by 
the  introduction  of  additional  evidence.  Whether  it  is 
a  final  submission  may  be  safely  left  for  the  trial  court 
to  determine.  The  court  having  admitted  the  evidence, 
it  was  within  the  issue,  and  should  have  been  considered 
in  fixing  the  amount  of  the  judgment.  As  we  have 
said,  the  record, ,  including  the  additional  evidence, 
shows  that  the  notes  were  of  no  value.  It  is  true  that, 
in  an  action  for  the  conversion  of  promissory  notes  or 
choses  in  action,  the  amount  of  the  notes  or  other 
instruments  is  prima/acie  the  measure  of  damages,  but 
it  is  comi)etent  for  the  defendant  in  such  case  to  show 
the  insolvency  of  the  makers  of  the  notes  as  affecting 
the  measure  of  recovery,  and  as  showing  that  they  are 
of  no  value.  Latham  v.  Brown^  16  Iowa,  118;  Calla- 
.nan  v.  Brown  &  Co,,  31  Iowa,  333;  Sadler  v.  Beany 
37  Iowa,  439. 

III.    The  above  considerations  lead  to  a  reversal  of 
the  judgment.    However,  as  the  cause  is  triable  anew 

.,  . ,       in  this  court,  and  we  have  full  power  to 

dwre«.  ^     Diold  the  decree  so  that  it  will  protect  the 
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rights  of  the  parties,  it  is  ordered  that  the  notes  in  con- 
troversy be  delivered  to  the  plaintiff  to  the  end  that  he 
may,  if  so  advised,  attempt  to  collect  them,  and,  as  the 
defendant  was  liable  to  the  plaintiff  for  nominal  dam- 
ages for  the  conversion  of  the  notes,  the  judgment  for 
cost«  in  the  court  below  will  not  be  disturbed.  The 
plaintiff  will  be  required  to  pay  the  costs  of  this  appeal. 
This  disposition  of  the  case  renders  it  unnecessary 
to  determine  whether  an  amendment  to  the  answer 
which  was  filed  after  the  additional  evidence  was 
introduced  should  have  been  stricken  from  the  files. 
The  amendment  was  wholly  unnecessary.  It  presented 
the  question  that  the  notes  were  of  no  value.  As  we 
have  seen,  that  issue  was  made  by  the  original  answer. 
Some  question  is  made  by  counsel  for  appellee  as  to 
whether  the  record  was  preserved  so  as  to  present  the 
appeal  to  this  court.  It  appears  to  us  that  the  objec- 
tion made  by  counsel  is  not  well  taken.  The  judgment 
of  the  district  court  is  reversed. 


Granger,  J.  {dissenting). — I  cannot  give  my 
assent  to  the  rule  announced  in  the  second  division  of 
the  majority  opinion,  because  I  believe  it  to  be  a  grave 
error,  and  in  plain  disregard  of  a  provision  of  the  stat- 
ute. Code,  sec.  2799.  The  ruling  reaches  beyond  the 
case  at  bar,  and  affects  the  general  practice  of  the  state. 
I  differ  radically  with  that  opinion  as  to  what  consti- 
tutf's  the  final  submission  of  a  cause.  I  do  not  under- 
stand the  opinion  to  claim  but  that,  if  the  cause  had 
been  finally  submitted  before  the  application  to  intro- 
duce additional  testimony,  it  would  have  been  error  to 
permit  it.  The  opinion  says:  '*It  is  true  the  statute 
contemplates  that  the  additional  testimony  should  be 
offered  before  the  cause  is  finally  submitted."  A  legiti- 
mate inquiry,  then,  is,  when  is  a  cause  finally  sub- 
mitted? I  think  it  is  when  submitted  to  a  jury  or  the 
court  for  final  verdict  or  judgment;  and  that  had  been 
done  in  this  case,  and,  so  far  as  this  appeal  is  con- 
cerned, the  judgment  announced.  But  the  majority 
opinion  says:     ''The  submission  cannot  be  said  to  be 
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final  if  an  application  be  promptly  made  to  set  it  aside." 
Then  would  there  ever- be  a  final  submission  if  such 
applications  should  be  promptly  made?  When  the 
legislature  said  the  court  might  permit  the  taking  of 
further  testimony  before  final  submission,  it  gave  to  the 
court  a  discretion  in  that  respect  before  such  submis- 
laion,  but  evidently  intended  that  it  should  not  extend 
beyond  the  submission.  But  tho  majority  opinion 
says :  **  Whether  it  is  a  final  submission  may  be  safely 
left  for  the  trial  court  to  determine."  The  rule  then  is 
that  such  testimony  may  be  taken  at  any  time  if  the 
trial  court  shall  say  the  cause  has  not  been  finally  sub- 
mitted. It  follows  that  there  is  no  given  state  of  facts 
that  constitute  a  final  submission  within  the  meaning 
•of  the  statute  under  consideration,  and  that  there  is  no 
limitation  upon  the  right  of  the  court  to  admit  such 
evidence.  Now  in  this  case,  there  is  no  question  but 
that  the  parties  submitted  the  case  to  the  court,  intend- 
ing that  it  was  final,  and  for  the  purpose  of  a  final  judg- 
ment. The  record  bears  unmistakable  evidence  that 
such  was  the  intention,  and  there  is  not  a  word  in 
record  or  argument  to  dispute  it.  The  majority  opin- 
ion then,  in  effect,  gives  the  rule  that,  where  parties 
intend  a  final  submission,  it  is  not  final  so  as  to  exclude 
additional  evidence  if  the  trial  court  shall  otherwise 
hold.  To  read  the  section  should  at  once  suggest  the 
legislative  thought  to  those  familiar  with  judicial  trials. 
The  submission  of  a  cause  follows  its  presentation  to 
the  court  by  the  introduction  of  the  testimony,  and  the 
arguments  as  to  the  law  and  facts.  Before  the  trial,  in 
the  settlement  of  issues,  and  during  the  trial,  upon 
motions  and  questions  of  evidence,  are  submissions 
known  in  law  as  interlocutory,  not  final,  submissions ; 
and,  after  the  full  presentation  of  the  case,  comes  the 
final  submission,  which  is  the  one  contemplated  by  the 
statute  in  question.  The  word  final  is  not  intended  to 
distinguish  the  last  submission  from  others  intended  to 
be  final,  but  to  distinguish  it  from  other  submissions 
occurring  before  the  trial  is  completed;  and  is  that  sub- 
.mission  always  known  and  recognized  as  final.     This 
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view  gives  to  the  section  effect;  the  other  entirely 
defeats  it.  Omit  from  the  section  the  words  '*  before 
the  cause  is  finally  submitted,"  and  you  have,  in  effect, 
the  rule  given  in  the  majority  opinion.  Rules  of  con- 
struction require  that  the  words  shall  have  a  meanings 
if  susceptible  of  it,  and  these  certainly  are. 

It  would  seem  strange  under  the  statute  in  ques- 
tion, after  the  verdict  of  a  jury,  if  the  court,  upon  such 
an  application,  should  set  aside  a  verdict  or  submis- 
sion, and  permit  the  taking  of  further  testimony ;  and 
it  would  be  equally  as  sound  an  interpretation  of  the 
law  as  in  this  case ;  for  the  section  limits  it  to  a  sub- 
mission to  a  ''court  or  jury,"  and  makes  no  distinction 
as  to  the  kind  of  proceeding,  whether  equitable  or 
ordinary,  and  it  is  a  part  of  the  Code  of  Civil  Practice. 
The  fact  that  embarrassment  might  result  could  not,  in 
my  judgment,  influence  the  determination  or  fact  of  its 
being  a  final  submission.  The  majority  opinion  cites, 
as  precedents  for  its  holding;  the  cases  of  Baker  v. 
Jamison,  and  Eggspieller  v,  NocJdes.  In  the  first  case 
cited,  the  court  did  not  cite  the  statute  as  authority  for 
its  holding,  but  it  could  have  done  so  with  equal  pro- 
priety ;  and  the  case  is  not  authority  for  any  view  of 
the  statute,  for  it  makes  no  reference  to  it.  The  latter 
case  cited  does  hold  to  the  rule  of  the  majority  opinion 
barring  one  fact,  that  the  holding  is  not  based  on  the 
statute.  It  is  manifestly  certain  that  the  holding  in 
that  case,  as  well  as  the  comments  in  the  case  of  Baker 
V.  Jamison,  were  made  without  the  attention  of  the 
court  being  called  to  the  section  in  question,  and  that 
the  apparent  conflict  is  the  result  of  a  mere  inadvert- 
ence. The  court  would  surely  never  have  attempted  a 
construction  of  a  statute  or  based  a  ruling  on  it  withoat 
a  reference  to  it.  Neither  opinion  has  a  remote  refer- 
ence to  any  statute  as  a  basis  for  the  holding.  I  do  not 
consider  either  case  as^n  authority  upon  the  question, 
and  I  do  not  think  the  court  should  hesitate  to  follow 
the  language  of  the  statute,  without  reference  to  the 
cases  cited.     The  district  court  seems  to  have  admitted 
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the  evidence  alone  for  precautionary  reasons,  as  the 
cause  was  triable  anew  in  this  court,  and  then  disre- 
garded it  because  improper,  as  I  think  this  court  should 
do,  and  affirm  the  judgment. 


J.  C.  SnooKLEY,  Guardian,   Appellant,  v.  W.  L. 

Van  Eaton,  Appellee. 

1.  Promissory  Note :  payment  :  evidbnob.  In  an  action  upon  two 
promissory  notes,  held  by  plaintiff  as  guardian,  the  defendant 
pleaded  payment,  and  alleged  that  the  notes  were  not  surrendered 
because  ot  the  representations  of  plaintiff  that  the  same  were  lost 
or  mislaid.  The  plaintiff  admitted  that  the  notes  had  been  mislaid, 
but  alleged  that  it  was  through  fault  of  the  bank  where  they  were 
deposited,  and  denied  payment.  Held,  under  the  issue  thus  pre- 
sented, that  defendant  might  show,  that  about  six  years  after  the 
alleged  payment  the  plaintiff  voluntarily  executed  a  trust  deed  as 
additional  security  to  the  sureties  upon  his  bond  as  guardian,  and 
all  the  facts  leading  to  its  execution  ;  also  the  reports  made  by 
plaintiff,  as  guardian,  showing  how  he  treated  the  notes  in  ques- 
tion ;  also  such  accountings  as  tended  to  show  whether  the  money 
had  been  received ;  and  the  failure  of  defendant  at  times  to  make 
reports  of  his  doings  as  required  by  law. 

2.     : : .  Under  such  an  issue,  evidence  of  plaintiff 's 

conduct  in  other  transactions,  entirely  independent  of  that  in  con- 
troversy, indicating  a  defective  memory  and  liability  to  mistake, 
is  not  competent. 

8.     : :  — ~.    Neither  is  it  competent  for  the  defendant 

to  show  in  such  case  that  the  plaintiff  was  sick  and  affected  men* 
tally  about  five  years  after  the  date  of  the  alleged  payment. 

Appeal  from  Frerriont  District  Court, — Hon.  George 

Carson,  Judge. 

Monday,  October  27,  1890. 

Action  on  two  promissory  notes.  Defense  of  pay- 
ment. There  was  a  verdict  and  judgment  for  defendant, 
from  which  the  plaintiff  appeals. 

Vol.  81—27 
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Geo.  E.  Draper^  Wm.  Eaton^  A,  R,  Brewer  and 
P.  H.  Hoap^  for  appellant. 

James  McCdbe^  for  appellee. 

Granger,  J. — The  plaiotifl  is  one  of  the  guardians 
of  the  minor  heirs  of  J.  H.  Fletcher,  deceased,  and  as 
such  received  from  the  def^jndant,  on  the  eighth  of 
March,  1881,  two  promissory  notes  of  one  thousand 
dollars  each,  and  each  payable  on  or  before  one  year 
from  date.  The  defendant's  claim  is  that  he  paid  one 
of  the  notes  in  September,  and  the  other  in  October  of 
the  same  year,  to  the  plaintiff,  and  the  notes  were  not 
delivered  because  plaintiff  represented  that  they  were 
lost  or  mislaid.  The  defendant  in  his  testimony  says 
he  paid  the  notes  to  plaintiff  at  his  (plaintiff's)  office, 
or  place  of  business,  and  that  no  other  party  was  pres- 
ent or  witnessed  the  payments.  The  plaintiff  is  explicit 
in  his  denial  of  the  payments.  Plaintiff,  in  his  testi- 
mony, states  that  the  notes,  soon  after  their  execution, 
were  placed  in  the  bank,  and  were  misplaced,  and  could 
not  be  found  till  in  1885 ;  and  in  September,  1881,  he 
communicated  the  fact  of  their  being  lost  or  misplaced 
to  the  defendant.  The  assignments  in  the  case,  barring 
a  complaint  as  to  the  conduct  of  the  attorney  for  the 
defendant  on  the  trial,  are  as  to  the  action  of  the  court 
in  admitting  and  excluding  evidence.  The  only  direct 
testimony  is  by  the  parties,  and  it  is  contradictory.  The 
issue  is  upon  an  allegation  of  payment  and  a  denial.  Our 
considerations  must  be  as  to  what  circumstances  may  be 
proven  to  aid  the  parties  in  such  a  case. 

I.     The  payment  is  claimed  to  have  been  in  1881, 
and  in  1887  the  plaintiff  made  to  one  Hutchinson  a  trust 
1.  promissort    deed  on  his  property  as.  security  to  the 
ment:^ew-      sureties  ou  his  guardianship  bond  against 
denoe.  \oss.    The  investigation  at  the  trial  led  to 

an  examination  of  the  reports  and  accounts  of  plaintiff 
as  guardian,  and  no  claim  is  made  of  any  deficit,  unless 
the  notes  have  been  actually  paid.    Defendant  offered, 
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and  was  permitted  to  put  in  evidence,  the  trust  deed  of 
which  appellant  complains.  It  is  to  be  remembered  that 
the  notes  were  in  the  bank,  and  there  is  a  dispute  as  to 
the  cause  of  their  absence  from  the  other  papers  of  the 
estate,  it  being  plaintiff's  claim  that  they  were  mis- 
placed by  some  one  in  the  bank,  and  were  not  discovered 
till  some  time  in  1887,  and  it  is  claimed  by  defendant 
that  there  was  a  purpose  in  the  notes  being  separated, 
and  that  they  were  not  misplaced.  Of  course  this  state 
of  facts  under  the  issue  would  open  a  somewhat  wide 
door  of  inquiry,  and  all  conduct  of  the  plaintiff  in  ref- 
erence to  the  notes,  after  the  alleged  payment,  would 
be  material.  Plaintiff  says  the  lirst  notice  he  had  of 
defendant's  claim  that  the  notes  were  paid,  was  in 
December,  1887.  The  deed  was  made  October  18  before, 
and  why  ?  It  seems  to  have  been  voluntarily  prepared 
by  plaintiff,  and,  as  disclosed  by  the  record,  without 
any  reason  therefor,  unless  it  was  in  some  way  induced 
because  of  these  notes.  It  was  not  because  of  a  claim 
of  payment,  for  such  a- claim  had  not  been  made.  Then, 
if  we  concede  that  it  was  induced  in  some  way  because 
of  the  notes,  would  not  the  facts  as  to  it  be  material  ? 
We  think  so,  and  that  the  admission  of  the  deed  in  evi- 
^dence  was  proper,  after  which  all  the  facts  leading  to 
its  execution  might  be  shown. 

It  should  be  stated,  to  avoid  undue  inference  here- 
after, that  our  statements  are  only  from  the  record, 
in  which  no  effort  was  made  by  plaintiff  to  show  why 
the  deed  was  made.  With  our  statements  in  this  con- 
nection  we  need  not  devote  time  nor  space  to  objections 
as  to  the  reports  of  plaintiff  as  guardian.  Such  reports, 
in  so  far  as  they  show  how  these  notes  were  treated  by 
plaintiff,  are  proper,  and  also  such  accountings  as 
might  tend  to  show  whether  or  not  the  money  was 
received. 

There  is  a  complaint  that  defendant  was  allowed  to 
prove  that  there  had  been  a  neglect  by  plaintiff  to  make 
reports  as  required  by  law.  We  do  not  think  this  was 
error,  because  it  would  be  for  the  jury  to  say  if  there 
was  a  purpose  in  such  neglect,  and  if  it  was  induced 
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becaase  of  the  sltaation  as  to  the  notes.     But  it  must 
be  shown  to  have  some  relationship  to  the  question  of 
payment ;  as,  was  it  done  to  conceal  the  real  situation  ? 

II.  The  plaintiff  in  !i  transaction  with  the  adminis- 
trator of  the  Singleton  estate  had  been  mistaken  as  to  a 
«.THEi»me.       five-hundred-dollar   payment,  it  appearing 

that  plaintiff  had  given  la  receipt  for  the 
money  and  entered  the  payment  in  a  book,  but  had 
neglected  to  indorse  it  on  the  note,  and  had  afterwards, 
being  guided  by  the  note,  been  mistaken  as  to  the  pay- 
ment until  he  saw  the  receipt.  On  cross-examination 
of  plaintiff,  defendant  was  permitted  to  call  ont  these 
facts  as  showing,  we  suppose,  that  he  was  mistaken  in 
this  case.  But  it  was  error  to  do  so.  The  transactions 
were  entirely  independent ;  and,  while  proper  inquiries 
might  be  made  on  cross-examination  as  to  his  memory, 
it  was  not  proper  to  inquire  into  such  a  transaction. 

III.  Mr.  George  E.  Draper  was  a  witness  for  the 
defendant,  and  his  evidence  disclosed  that  he  made  out 
3  The  same.      ^  report  for  plaintiff  in   December,   1887, 

and  that,  at  that  time,  the  plaintiff  was 
sick,  and  the  following  appears  in  the  record  on  the 
redirect  examination:  "^.  You  were  asked  about 
the  health  of  Mr.  Shockley  at  this  time.  What  was  the 
matter  with  him?    A.     I  don't  know. 

*'C.  He  was  crazy,  wasn't  he?  Wasn't  this  at 
the  time  he  was  feigning  to  be  crazy, — while  the  school 
district  township  were  demanding  of  him  a  report? 
( Objected  to  as  immaterial.)  Court.  He  may  answer 
as  to  his  condition  of  health.  ( Plaintiff  excepts.)  A. 
I  am  not  an  expert  on  disease. 

*•  Q.  Well,  that  is  the  explanation  he  made,  wasn't 
it,  that  his  accounts  had  been  in  such  a  condition  that 
he  had  been  in  such  a  worry  over  them  that  he  was 
now  unfit  for  business,  and  it  had  injured  his  health? 
( Objected  to  as  immaterial,  incompetent  and  not 
re-examination. ) 

**^.  Describe  to  the  jury  his  condition, — ^how  he 
looked,  and  how  he  acted.  ( Objected  to  as  immaterial. 
Overruled.    Plaintiff  excepts.)    A.    I  do  not  wish  to 
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be  understood  as  testifying  that  Shockley  was  sick. 
He  simply  seemed  to  be  unstrung,  and  not  himself  at 
the  time.  I  was  doing  this  work.  Whether  he  had 
this  disease  or  that,  or  whether  he  had  any  or  not,  I 
don't  know  anything  about  it." 

This  was  erroneous.  The  testimony  could  in  no 
manner  tend  to  show  the  facts  as  to  payment.  It  was 
some  five  yeais  or  more  after,  and  the  illness  a  mere 
temporary  one,  and  counsel  for  appellee  does  not,  in 
argument,  attempt  to  justify  the  ruling.  If  it  had  been 
a  mere  incidental  reference  to  his  health,  it  might  not 
be  prejudicial,  but  the  record  evinces  a  purpose  in  the 
testimony  that  is  unwarranted.  One  cannot  well  read 
the  record  of  the  case  without  believing  that  there  was 
an  eifort  to  directly  or  indirectly  bring  to  the  attention 
of  the  jury  faults  and  facts  in  the  life  of  the  plaintiff 
having  no  bearing  on  the  issues,  from  which  the  jury 
might  guess  that  the  plaintiff,  because  wrong  in  other 
matters,  is  wrong  in  this.  Conclusions  of  fact  in  legal 
proceedings  should  not  be  arrived  at  by  such  a  method. 

IV.  A  vigorous  complaint  is  made  as  to  the  conduct 
of  appellee's  counsel  on  the  trial,  which  we  do  not 
consider  because  of  doubts  as  to  a  suitable  condition 
of  the  record  for  that  purpose.  These  rulings  and  sug- 
gestions will,  we  think,  be  suflScient  to  indicate  to  the 
court  our  views  as  to  the  character  of  testimony  admis- 
sible on  another  trial  of  the  issues,  for  which  the  cause 
must  be  remanded.     Keversed. 


George  W.    Heard,    Appellee,  v.    H-   H.    Wilder, 

Appellant. 

1.  Partnership :  aorbembnt  :  acoountinq  :  evidbnob.  An  afi:ree- 
ment  made  by  defeDdant  for  the  purchase  of  certain  real  estate, 
recited,  that  he  had  secured  the  same  for  himself  and  the  plaintiff 
herein,  but  was  signed  by  himself  alone.  Immediately  afterwards 
the  plaintiff  and  defendant  went  together  to  a  real-estate  agent's 
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office,  where  a  list  of  the  property  was  made  bj  the  plaintiff  for 
the  agent,  and  signed  by  both  parties.  Afterwards,  the  defendant 
sold  the  property  at  a  large  advance,  and  plaintiff  brought  this 
action  for  an  accounting,  claiming  that  defendant's  purchase  was 
made  under  a  verbal  agreement  between  them  to  buy  the  property 
upon  their  joint  credit  for  a  resale,  and  share  equally  in  the  profits 
or  losses.  The  defendant  claimed  that  said  agreement  was  made 
after  the  purchase,  upon  condition  that  plaintiff  would  advance 
one-half  the  purchase  price.  Up  to  the  time  of  the  resale,  no  part 
of  the  purchase  price  of  the  property,  save  the  sum  of  five  dollars 
paid  to  bind  the  bargain,  had  been  paid.  Held,  that  the  cir- 
cumstances attending  the  transaction  supported  the  claim  of 
plaintiff,  that  the  agreement  was  made  before  the  purchase  by 
defendant,  and  that  it  was  the  intention  of  the  parties  that  each 
was  to  contribute  equally  to  the  expenses  of  the  purchase,  and 
to  share  equally  in  the  profits  or  losses  of  the  enterprise. 

3.     :  :  :  .    The  fact  that,  up  to  the  time 

of  the  resale,  the  plaintiff  had  not  contributed,  nor  offered  to  con- 
tribute, anything  to  the  enterprise,  held  to  be  no  evidence  against 
the  finding  that  plaintiff  and  defendant  were  partners  in  the 
transaction,  as  up  to  that  time  no  pait  of  the  purchase  price  of 
the  property,  save  the  payment  of  five  dollars  to  bind  the  bargain, 
had  been  paid. 

Appeal  from  Woodhury  District  Court,— YLo^.  G.  W. 

Wakefield,   Judge. 

Monday,  October  27,  1890, 

Action  in  equity  for  an  accounting  and  settlement 
of  an  alleged  partnership.  The  answer  was  a  general 
denial.  A  decree  was  entered  in  favor  of  the  plaintiff, 
from  which  the  defendant  appeals. 

J".  P.  Bloody  for  appellant. 

T.  O.  Henderson^  for  appellee. 

Given,  J.— I.  On  February  26,  1887,  the  iefend- 

ant  purchased  of  Col.  Orr  eight  lots  in  central  Sioux 

1.PABTN.B8HIP:  City,  at  the  agreed   price  of    eight    hun- 

wSJtfmSSg:     *^®d  dollars    per   lot,    payable    one-third 

evideuoe.       dowu,  the  balance  in  one,  two  and  three 
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years.  Col.  Orr  not  being  ready  to  make  conveyance 
for  some  days,  the  cash  payment,  less  five  dollars,  paid 
to  bind  the  bargain,  was  withheld  until  the  conveyance 
would  be  made.  During  that  time  the  defendant  sold 
the  lots  on  the  same  terms  at  an  advance  of  twenty- 
five  hundred  and  eighty-seven  dollars  and  fifty  cents. 
The  defendant  executed  to  the  plaintiff  a  writing  as 
follows : 

**  Sioux  City,  Iowa,  February  26,  1887." 

"This  is  to  certify  that  I,  H.  H.  Wilder,  have  this 
day  secured  the  lots,  one  to  eight,  block  24,  central 
'Sioux  City,  on  Fourth  street,  from  Col.  Orr,  for  myself 
and  Geo.  W.  Heard,  at  eight  hundred  dollars  per  lot ; 
one-half  cash,  balance  on  one,  two  and  three  years^  at 
eight-per-cent.  interest. 

"H.  H.   Wilder.'' 

Defendant  accompanied  the  plaintiff  to  the  office  of 
Clark  Bros.,  real-estate  agents,  and  was  present  when 
plaintiff  left  with  the  agents  a  list  of  said  lots  for  sale, 
the  list  being  signed .  by  C.  W.  Heard  and  H.  H. 
Wilder. 

The  parties  agreed  that  a  contract  was  made 
between  them  with  respect  to  these  lots,  but  differed  as 
to  when  it  was  made,  and  what  it  was.  Plaintiff 
alleges  that  the  agreement  was  prior  to  the  purchase 
from  Col.  Orr  and  with  a  view  to  that  purchase ;  that  it 
was  agreed  that  they  would  purchase  the  lots  for  specula- 
tion upon  their  joint  credit,  and  for  their  mutual  use 
and  benefit,  the  ti^le  to  be  taken  to  them  jointly,  and 
to  sell  the  property  as  soon  as  mutually  agreed  upon, 
they  sharing  equally  in  the  profits  or  losses.  Defend- 
ant contends  that  the  agreement  was  made  after  he  had 
purchased  the  lots  on  his  own  credit  and  account,  and 
that  it  was  agreed  that  if  the  plaintiff  would  put  up 
half  of  the  money,  and  make  a  sale,  he  was  to  have  half 
the  profits. 

The  preponderance  of  the  evidence  is  in  favor  of 
the  conclusion  that  the  parties  entered  into  their  agree- 
ment prior  to  the  purchase  from  Col.  Orr,  and  that  they 
agreed  as  claimed  by  plaintiff.     They  agree  that  the 
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price  of  the  lots  was  a  subject  of  conversation  between 
them,  the  plaintiff  stating  that  they  decided  before  the 
purchase  not  to  pay  nine  hundred  dollars  per  lot,  but 
that  they  would  purchase  at  eight  hundred  dollars. 
Defendant  contends  that  this  conversation  was  after 
the  purchase,  and  that  it  occurred  in  his  relating  what 
had  passed  between  Col.  Orr  and  himself.  During  the 
negotiations  with  Col.  Orr,  defendant  expressed  a 
desire  to  consult  some  one  before  closing  the  bargain. 
There  was  no  other  person  than  the  plaintiff  interested, 
or  with  whom  there  would  seem  to  be  any  occasion  for 
consulting.  If  the  purchase  had  been  made,  there  was 
no  occasion  for  discussing  the  price.  The  language  of 
the  writing  given  by  defendant  to  plaintiff  indicates 
quite  clearly  that  the  agreement  between  these  parties 
was  made  before  the  purchase.  In  that  writing  the 
defendant  certifies  that  he  has  secured  the  lots  from 
Col.  Orr  for  himself  and  G.  W.  Heard  at  eight  hundred 
dollars  per  lot.  To  have  agreed  as  claimed  by  j)laintiff 
was  reasonable  under  the  circumstances.  Neither 
party,  then,  anticipated  that  sales  could  be  made  so  as 
to  meet  the  cash  payment  to  Col.  Orr.  They  no  doubt 
anticipated  that  it  would  be  necessary  to  advance 
means  to  carry  out  the  contract  of  purchase.  It  was 
reasonable,  therefore,  that  they  should  agree  to  con- 
tribute equally  to  the  making  of  the  payment.  The 
agreement  as  claimed  by  defendant  is  very  indefinite, 
and  out  of  the  usual  course  of  business.  It  was  i\ot 
only  unusual,  but  unreasonable  that  the  plaintiff  should 
agree  to  furnish  half  the  money  without  any  provision 
for  its  repayment,  and  to  receive  no  part  of  the  profits 
unless  he  made  a  sale.  We  reach  the  conclusion,  that 
prior,  and  with  a  view,  to  the  purchase  from  Col.  Orr 
these  parties  agreed  to  make  said  purchase  jointly  for 
the  purpose  of  resale,  and  that  each  was  to  contribute 
equally  to  the  expenses  of  the  purchase,  and  to  share 
equally  in  the  profits  or  losses  of  the  enterprise. 

II.     We  next  consider    whether    the    agreement 
was  such  as  to  constitute  a  partnership,   appellant's 
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contention  being  that  it  was  not  an  agree- 
ment of  copartnership,  and,  therefore,  the 
plaintiff  is  not  entitled  to  an  accounting  in  equity. 

But  few  subjects  are  more  frequently  before  the 
courts  than  the  inquiry  as  to  what  is  a  partnership,  and 
whether  given  states  of  fact  constitute  a  partnership. 
Extended  citations  of  authorities  are  unnecessary.  We 
accept  Chase  v.  Barrett^  4  Paige,  160,  cited  by  appel- 
lant, as  a  correct  statement  of  law.  It  is  therein  stated 
*'that  to  constitute  a  partnership  as  between  the  parties 
there  must  be  a  joint  ownership  of  partnership  funds 
arcording  to  the  intention  of  the  parties,  and  an  agree- 
ment, either  expressed  or  implied,  to  participate  in  the 
profits  or  losses  of  the  business,  either  ratably  or  in 
some  other  proportion  to  be  fixed  upon  by  the  copart- 
ners." Our  inquiry  being  as  to  whether  the  agreement 
crented  a  partnership  as  between  the  parties,  we  need 
not  notice  the  distinctions  that  arise  where  the  inquiry 
is  as  to  third  persons.  According  to  the  agreement  as 
we  find  it  to  have  been,  the  lots  w^ere  to  be  purchased 
for  the  joint  benefit  of  both,  and,  although  plaintiff  was 
unknown  to  Col.  Orr  in  the  contract,  yet  as  between 
these  parties  plaintiff  acquired  an  ownership  in  the  lots. 
True,  he  never  contributed  any  money  towards  the  pur- 
chase, nor  did  the  defendant  except  the  five  dollars, 
because  contribution  became  unnecessary  by  reason 
of  the  successful  resale  of  the  lots.  If  the  enterprise 
had  resulted  in  loss,  clearly  the  defendant  conld  have 
held  the  plaintifl  to  share  in  the  loss  under  the  agree- 
ment as  we  find  it  to  have  been,  and  it  follows  that  the 
enterprise  having  been  successful  the  plaintiff  is  enti- 
tled to  share  in  the  profits.  There  was  a  joint  owner- 
ship of  the  partnership  property,  and  an  agreement  to 
share  equally  in  the  profits  or  losses.  The  case  is  read- 
ily distinguishable  from  Iliff  v.  Brazil^  27  Iowa,  131, 
and  Ruddick  v.  Oiis^  33  Iowa,  402,  cited  by  plaintiff. 
In  the  former  case  the  threshing-machine  purchased  in 
common  was  not  bought  or  used  for  partnership  pur- 
poses, and  in  the  latter  case  Otis  &  Snow  weie  not  to 
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bear  any  portion  of  the  loss  if  loss  occurred.  It  is  urged 
upon  the  one  hand  that  plaintiff  never  offered  to  con- 
tribute anything  to  the  purchase,  and  upon  the  other 
that  no  demand  was  ever  made  upon  him.  The  suc- 
cessful resale  rendered  it  tinnecessary  that  he  should 
contribute,  or  that  any  demand  should  be  made. 

Our  conclusion  is  that  the  decree  of  the  district 
court  should  be  affirmed. 
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A.  G.  Richards,  Appellant,  v.  Chicago,  St.  Paul  & 
Kansas  City  Railway  Company,  Appellee. 


1. 


2. 


8. 


Bailroads  :  crossing  :  license  :  personal  injury.  Cooduct  on 
the  part  of  a  railroad  company  amounting  to  an  invitation  or 
licence  to  cross  its  tracks  at  a  point  where  there  is  no  street  or 
public  highway  is  not  to  be  construed  as  a  license  to  tvcUk  along  its 
tracks,  and  one  so  walking  cannot  claim  of  the  railroad  company 
the  duty  of  exercising  ordinary  care  in  the  movement  of  its  trains 
to  prevent  his  injury,  even  though  said  tracks  have  been  habitu- 
ally 60  used  by  the  public,  and  without  disapproval  on  the  part  of 
the  company. 

: : : ,    The  fact,  that  the  point  where  one 


is  injured,  while  so  walking  upon  the  railroad  company's  right  of 
way  and  between  its  tracks,  is  used  as  a  public  crossing  over  said 
tracks,  will  not  impose  upon  the  railroad  company  any  increase  of 
duty  to  such  person . 


: :  : :    contributory    negligence. 

The  plaintiff  in  going  from  his  home  to  the  post-office,  which 
was  situated  at  a  point  northeast  of  the  plaintiff's  house,  and 
on  the  east  side  of  said  railroad,  instead  of  going  east  over  defend- 
ant's tracks  at  the  street  crossing  to  the  street  on  which  the  post- 
office  was  situated,  and  then  going  northward  to  his  destination, 
his  most  direct  route,  went  east  to  a  point  on  defendant's  right  of 
way,  and  then  turned  northward,  walking  in  a  space  eight  feet 
wide  between  tracks.  Just  before  plaintiff  crossed  the  west  track 
of  the  two  an  engine  and  caboose  passed  him  going  south,  and  soon 
after  turning  north  an  engine  and  stock  train  went  south  on  the 
east  and  main  track.  The  distance  from  plaintiff  to  where  the  west 
track  joined  the  main  track  was  only  one  thousand  feet,  and  plain- 
tiff knew  that  on  account  of  the  stock  train  the  engine  and  caboose 
could  only  go  that  distance.  He  looked  back  once,  and  saw  the 
engine  and  caboose  still  going  south.  The  engine,  however,  after 
drawing  the  caboose  south  on  the  west  track  for  a  short  distance. 
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backed  on  the  same  track,  finally  giving  the  caboose  a  **  kick/'  pro- 
pelling it  northward  at  a  speed  of  ten  or  twelve  miles  an  hour. 
When  the  plaintiff  had  gone  about  five  hundred  feet,  and  while 
walking  near  the  west  track « the  caboose  struck  him,  throwing  him 
violently  to  the  ground  in  such  a  manner  that  one  foot  was  thrown 
on  a  rail  and  crushed.  Held,  that,  conceding  the  defendant  to 
have  been  negligent,  the  plaintiff  was  giulty  of  contributory  negli- 
gence, and  was  not  entitled  to  recover  damages  for  the  injury  sus- 
tained. 

Appeal  from  Chickasaw  District  Court . — Hon.  L.  O. 

Hatch,  Judge. 

Monday,  October  27,  1890. 

Action  to  recover  damages  for  personal  injuries 
alleged  to  have  been  wrongfully  caused  by  defendant. 
After  the  evidence  for  plaintiflf  had  been  submitted,  the 
court  sustained  a  motion  to  instruct  the  jury  to  return 
a  verdict  for  defendant.  A  verdict  was  accordingly 
returned,  and  judgment  rendered  in  favor  of  defendant. 
The  plaintiff  appeals. 

Springer  &  Clary ^  for  appellant. 

Fouke  &  Lyon  and  LusTc  &  Bunn^  for  appellee. 

Robinson,  J. — Plaintiff  received  the  injuries  of 
which  he  complains,  in  October,  1887,  in  the  town  of 
Elma.  He  was  at  that  time  nineteen  years  of  age. 
While  walking  near  a  track  of  defendant,  he  was  struck 
by  a  caboose,  and  thrown  violently  to  the  ground  in 
such  a  manner  that  one  foot  was  thrown  on  a  rail 
and  crushed,  making  amputation  of  the  injured  limb 
below  the  knee  necessary.  Other  injuries  were  also 
received.  The  accident  occurred  at  a  point  which 
was  generally  used  by  the  inhabitants  of  Elma  as 
a  crossing,  but  it  was  not  in  a  street,  nor  other  duly 
established  public  way.  Plaintiff  was  not  in  the  service 
of  defendant,  but  claims  that  he  was  rightfully  in  the 
place  where  he  was  injured,  and  that  his  injuries  were 
caused  solely  by  carelessness  and  negligence  on  the  part 
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of  defendant  in  the  manner  in  which  the  car  was  moved, 
in  not  providing  a  person  to  guar^  the  tracks,  in  not 
giving  proper  warning  of  danger,  and  in  moving  the  car 
at  a  high  rate  of  speed. 

L  A  street  of  Elma,  called  Busti  avenue,  extends 
from  north  to  south,  and  is  intersected  on  the  west  side 
1.  Railroads:  by  Main  Street.  The  business  of  the  town 
*  Scensel'per-  ^^  largely  dooc  ou  thesc  streets.  The  main 
aonai  Injury,  track  of  defendant  crosses  Main  street  from 
the  south  a  few  feet  west  of  Busti  avenue,  and  extends 
thence  in  a  northerly  direction,  forming  with  the 
avenue  an  angle  of  less  than  thirty  degrees.  A  track, 
known  as  the  ''lead  track,"  leaves  the  west  side  of  the 
main  track  at  some  distance  south  of  Main  street,  and 
extends  thence  northward,  parallel  to  and  about  eight 
feet  from  the  main  track,  until  after  it  reaches  the  depot. 
Several  short  tracks  leave  the  west  side  of  the  lead  track 
north  of  Main  street,  and  extend  in  a  northwesterly 
direction,  each  with  the  lead  track  forming  an  acute 
angle.  Four  such  tracks  leave  the  lead  track  between 
Main  street  and  the  south  end  of  the  depot  platform. 
There  is  no  street,  or  other  regularly  established  cross- 
•  ing  between  Main  street  and  the  depot,  but  the  inhab- 
itants of  Elma  have  habitually  crossed  the  tracks  in 
passing  from  the  northern  part  of  Busti  avenue  to  the 
western  part  of  Main  street,  at  a  point  just  south  of  the 
depot  platform.  Another  route  extended  eastward  on 
Main  street  to  a  point  between  the  main  and  lead  tracks, 
and  thence  northward  between  these  tracks  to  the  cross- 
ing at  the  south  end  of  the  platform  already  described. 
The  duly  established  way  was  along  Main  street  and 
Busti  avenue.  The  post-oflSce  was  on  the  east  side  of 
the  avenue,  at  a  point  northeast  of  the  depot.  On  the 
day  of  the  accident,  plaintiff  started  from  his  home  in 
the  west  part  of  the  town  to  go  to  the  post-office.  He 
went  eastward  along  Main  street  until  he  had  crossed 
the  lead  track,  and  -then  turned,  and  walked  northward 
between  that  and  the  main  track.  Just  before  he 
reached  the  lead  track,  an  engine  and  caboose  went 
south  on  that  track,  and  were  fifteen  or  twenty  paces 
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sonth  of  him  when  he  crossed  the  track.  When  he 
reached  a  point  forty  or  fifty  paces  north  of  Main  street, 
an  engine  passed  him  going  south  on  the  main  line, 
drawing  a  stock  train.  Another  engine  was  switching 
on  a  sidetrack  west  of  him.  He  walked  northward 
between  the  tracks  until  near  the  south  end  of  the  depot 
platform,  which  is  about  five  hundred  feet  north  of 
Main  street.  As  he  approached  that  point,  his  atten- 
tion was  attracted  by  a  boy  some  distance  in  front  of 
him,  who  was  trying  to  warn  him  of  danger  by  waving 
his  hands ;  but  the  signals  were  not  understood,  and 
plaintiflE  was  struck  in  the  back  by  the  caboose,  ^t 
the  place  described,  while  walking  east  of,  but  near 
to,  the  leald  track.  It  appears  that  the  engine  had 
drawn  the  caboose  some  distance  south  of  Main  street 
on  the  lead  track,  and  had  then  backed  on  the  same 
track,  finally  giving  the  caboose  a  "kick,"  which  pro- 
pelled it  northward  until  it  reached  plaintiff  at  a  speed 
of  ten  or  twelve  miles  an  hour. 

The  plaintiff  contends  that  he  was  on  the  right  of 
way  of  defendant  by  invitation  ;  that  he  looked  south- 
ward twice,  while  walking  between  the  tracks,  without 
discovering  any  danger;  that  he  had  no  reason  to 
expect  that  the  engine  and  caboose  which  he  saw  mov- 
ing south  would  be  moved  north ;  and  that  it  should 
not  have  been  moved  back  as  rapidly  as  it  was,  without 
some  one  in  charge  of  it.  The  conduct  on  the  part  of 
defendant,  which  plaintiff  claims  should  be  construed  as 
an  invitation  to  the  public  to  use  its  right  of  way,  or  at 
least  as  permission  to  do  so,  was  that  it  did  not  forbid  the 
public  from  crossing  the  tracks  at  the  south  end  of  the 
depot  platform,  nor  from  walking  along  its  tracks,  and 
it  frequently  opened  the  trains  on  the  different  tracks 
so  that  pedestrians  could  cross  them  at  the  place  in 
question. 

It  may  be  conceded  that  there  was  evidence  which 
tended  to  show  that  the  defendants  gave  to  the  inhab- 
itants of  Elma  license  to  cross  its  tracks  south  of  the 
depot  platform,  and  even  that  it  invited  them  to  do  so 
by  separating  its  cars  for  the    purpose  of  removing 
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obstructions  to  travel  across  the  tracks ;  but  there  is  no 
evidence  to  show  that  it  invited  people  to  walk  along 
its  tracks.  The  fact  that  it  did  not  forbid  their  doing 
so  cannot  be  given  the  force  of  an  invitation.  It  may 
be  there  was  evidence  of  such  habitual  use  of  the  tracks 
by  the  public,  which  use  was  known  to  the  employes 
of  defendant,  and  not  disapproved,  that  the  jury  would 
have  been  authorized  to  find  that  plaintiff  had  an 
implied  license  to  use  the  right  of  way  as  he  did.  But, 
if  that  be  true,  defendant  was  under  no  obligation  to 
protect  plaintiff  from  harm  by  taking  steps  to  prevent 
it,  unless  it  had  so  acted  as  to  mislead  him.  It  was  the 
duty  of  defendant  not  to  injure  him  wantonly  or  wil- 
fully, but  if  it  had  done  no  act  to  mislead,  and  had 
no  reason  to  anticipate  the  danger  to  which  plaintiflf 
exposed  himself,  it  owed  him  no  active  duty.  Split- 
torf  V.  State,  108  N.  Y.  213 ;  15  N.  E.  Rep.  322 ; 
Sutton  V.  Railway  Co.,  66  N.  Y.  246 ;  Nicholson  «. 
Railway  Co.,  41  N.  Y.  629  ;  Bar  stow  v.  Railway  Co., 
143  Mass.  535;  10  N.  E.  Rep.  255 ;  Sweeny  v.  Railway 
Co.,  10  Allen,  372;  Oaynor  n.  Railway  Co.,  100  Mass. 
214;  Wright  r).  Railway  Co.,  142  Mass.  299 ;  7  N.  E. 
Rep.  866 ;  Har graves  v.  Deacon,  25  Mich.  1 ;  Beach, 
Contrib.  Neg.  55. 

II.     It  is  said  that  plaintiff  was  injured  at  that 
point  in  the  right  of  way  which  was  used  as  a  crossing 

by  invitation  of  defendant,  and,  therefore, 

fi    Tub  B&ixio  /  #  » 

that  it  was  required  to  use  at  least  ordinary 
care  to  preserve  him  from  injury.  It  is  clear,  however, 
that  plaintiff  was  not  injured  in  consequence  of  using 
the  crossing  on  the  invitation  of  defendant,  but  because 
he  had  walked  along  its  track.  Had  he  used  the  cross- 
ing in  an  ordinary  manner,  he  could  not  have  failed  to 
see  the  approaching  caboose  in  time  to  avoid  the  danger. 
He  failed  to  discover  and  avoid  the  danger  because 
he  was  using  the  right  of  way  in  a  manner  not  author- 
ized by  anything  more  than  a  mere  license.  It  is 
claimed  that  he  was  misled  by  the  running  of  the  engine 
an  unnecessary  distance  south  of  Main  street,  and  that 
he  had  no  reason  to  expect  that  the    caboose  would 


Oct.  1890]  RicHAKDS  V.  Chicago,  Etc.,  Ry.  Co.        431 

eventually  be  pushed  northward.  It  does  not  appear 
that  the  management  of  the  engine  and  caboose  was 
unreasonable,  or  contrary  to  any  custom  of  defendant, 
npon  which  plaintiflE  had  a  right  to  rely.  It  may  be 
that  it  was  wholly  unnecessary  for  defendant  to  move 
the  engine  and  car  south  of  Main  street,  but  it  had  a 
right  to  use  its  property  in  its  own  way,  so  long  as  it 
did  not  interfere  with  the  rights  of  others,  nor  violate 
any  duty  in  doing  so.  One  who  enters  the  yard  of  a 
railroad  company  under  a  mere  license  must  be  held  to 
assume  the  risk  of  all  dangers  which  are  caused  by  a 
natural  and  proper  use  of  the  tracks  and  trains. 

III.     It  is  insisted  by  appellant  that  he  was  right- 
fully at  the  place  where  the  accident  occurred  ;  that  he 

g . .      used  due  care  to  avoid  injury ;  and  that 

^/ribiuory  defendant  was  guilty  of  such  negligence  as 
negligence.  ^  make  it  liable  for  the  injuries  he  received. 
If  it  be  conceded  that  defendant  was  negligent,  and  vio- 
lated a  duty  it  owed  to  plaintiff,  it  does  not  follow  that 
he  should  recover.  He  left  his  home  just  before  the 
accident  to  visit  the  post-office.  There  was  no  occasion 
for  him  to  go  by  way  of  the  depot.  After  he  reached 
the  lead  track,  the  most  direct  route  for  him  to  take 
was  across  both  tracks  to  Busti  avenue,  and  north  on 
that  until  his  destination  was  reached.  No  good  reason 
for  his  failure  to  follow  that  route  is  given,  and,  by 
taking  it,  he  would  have  avoided  all  danger.  In  going 
northward  from  Main  street,  he  could  have  followed  a 
line  midway  between  the  tracks,  and  have  avoided 
danger  from  cars  on  either.  He  knew  that  the  engine 
and  caboose  could  go  only  about  one  thousand  feet 
south  of  Main  street  before  reaching  the  end  of  the  lead 
track  at  its  connection  with  the  main  line,  and  tha^ 
they  must  stop  within  a  few  moments  after  passing  him. 
The  stock  train  moving  south  on  the  main  line  would 
necessarily  suggest  that  fact  to  him.  He  could  see 
everything  on  both  tracks  as  far  south  as  the  end  of  the 
lead  track.  Under  these  circumstances,  it  was  his  duty 
to  carefully  observe  the  trains,  especially  that  on  the 
lead  track,  or  to  take  such  a  course  between  the  tracks 
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as  to  be  beyond  the  reach  of  danger  from  passing  cars  ; 
but  he  failed  to  do  this.  He  looked  back  once,  and 
saw  that  the  engine  and  caboose  were  going  south.  He 
looked  again,  when  within  tifteen  or  twenty  steps  of 
the  place  where  he  was  hurt,  as  he  claims,  and  failed  to 
see  the  approaching  caboose.  But,  if  he  looked  south 
along  the  lead  tmck  at  that  time,  he  could  not  have 
failed  to  see  the  caboose,  which  must  then  have  been 
within  about  one  hundred  feet  of  him,  and  approaching 
rapidly.  The  noise  made  by  the  stock  train  running 
near  him  would  prevent  his  hearing  a  train  approaching 
on  the  lead  track,  and,  for  that  reason,  he  was  required 
to  use  greater  diligence  in  avoiding  danger  from  that 
direction.  It  is  said  that  his  attention  was  distracted 
by  the  signals  given  by  the  boy  who  tried  to  warn  him 
of  his  danger,  and,  for  that  reason,  he  did  not  discover 
the  approaching  car.  But  the  conclusion  is  irresistible 
that,  had  he  exercised  but  a  moderate  degree  of  care, 
he  would  have  discovered  and  avoided  the  danger. 
The  fact  that  the  signals  of  the  boy  were  not  compre- 
hended is  an  indication  that  he  entertained  no  thought 
of  danger,  and  was  not  on  the  lookout  for  it.  This 
court  in  McAlisier  v.  Burlington  <fi  N.  W,  Ry.  Co.^  64 
Iowa,  398,  approved  the  following  declaration .  of  the 
law:  "It  is  negligence  for  a  person  to  walk  upon  the 
track  of  a  railroad,  whether  laid  in  the  street  or  upon 
the  open  field ;  and  he  who  deliberately  does  so  will  be 
presumed  to  assume  the  risks  of  the  perils  he  may 
encounter."  See,  also,  Masser  v.  Chicago^  H.  L  &  P. 
Ry.  Co.^  68  Iowa,  604.  There  are,  doubtless,  exceptions 
to  the  rule  thus  expressed,  as,  for  example,  the  case  of 
a  person  who  is  on  the  track  in  the  discharge  of  a  duty. 
But,  as  a  general  rule,  it  is  the  duty  of  a  person  who 
voluntarily  exposes  himself  on  a  railway  track  to 
danger  from  moving  trains  to  be  constantly  on  the  alert 
to  discover  and  avoid  the  danger.  See  McAUster  v. 
Burlington  &  N.  W.  By.  Co.^  supra;  Murphy  t. 
Chicago^  R.  I.  &  P.  Ry.  Co.j  45  Iowa,  664 ;  Carlin  v. 
Chicago^  R.  I.  &  P.  Ry.  Co.j  37  Iowa,  322;  Railway 
Co.  V.  Houston^  95  U.  S.  697;  Mahlen  v.  Lake  Shore  & 
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M.  S.  Ry,  Co.,  49  Mich.  686;  14  N.  W.  Rep.  556; 
Bresnahan  v.  Railway  Co.,  49  Mich.  410 ;  13  N.  W.  Rep. 
797 ;  Patterson  Ry.  Ace.  Law,  sec.  199.  The  undisputed 
facts  in  this  case  show  that  the  injuries  in  controversy 
would  not  have  been  received  had  plaintiff  exercised 
ordinary  care  to  avoid  danger. 

The  court,  therefore,  acted  properly  in  taking  the 
case  from  the  jury,  and  its  judgment  is  affirmed. 


George   Sweesey,   Appellant,  v.   Lyman  Sparling,       /--^^ 

Appellee.  /gi  ^ 


Public  Lands :  homestead  entry  :  prior  agreement  to  convey. 
The  plaintiff  and  defendant  having  occupied  different  portions  of 
a  tract  of  public  land,  and  improved  the  same,  went  to  the  land- 
office  together  with  a  view  to  making  homestead  entries  therefor, 
and  then  discovered  that  it  was  necessary  that  the  whole  of  the 
land  be  entered  by  one  person.  It  was  thereupon  agreed  that  the 
plaintiff  enter  the  entire  tract,  and,  upon  acquiring  title,  convey 
to  defendant  the  portion  occupied  by  him.  Held,  that  the  agree- 
ment was  valid. 

Appeal  from  Monona  District   Court. — Hon.  C.  H. 

Lewis,  Judge. 

Monday,  October  27,  1890. 

This  action  involves  the  title  to  a  tract  of  land  in 
Monona  county.  The  plaintiff  claims  to  be  the  owner 
of  the  property  by  virtue  of  a  homestead  entry  made  on 
the  fifteenth  day  of  November,  1887.  The  defendant, 
by  an  answer  and  cross-bill,  claims  that,  although  the 
land  in  controversy  was  entered  as  a  homestead  by 
plaintiff,  yet  that  it  was  under  an  agreement  between 
the  parties  that,  if  the  defendant  would  not  attempt  to 
homestead  the  land  occupied  and  claimed  by  him,  and 
would  permit  the  plaintiff  to  homestead  all  land  claimed 
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by  both,  he  ( plaintiff )  would  convey  to  the  defendant 
that  part  of  the  tract  claimed  by  him  when  he  (the 
plaintiff )  procured  title  from  the  United  States.  There 
was  a  trial  upon  the  merits,  and  a  decree  for  defendant. 
The  plaintiff  appeals. 

S.  H.  Cochran  and  C.  E,  TJnderJtill^  for  appellant. 

Pendleton  Huhhard^  for  appellee, 

RoTHROOK,  C.  J. — The  land  in  controversy  is 
situated  an  the  east  bank  of  the  Missouri  river.  It 
appears  from  .the  evidence  that  the  plaintiff  home- 
steaded  the  whole  tract  on  the  fifteenth  day  of  Novem- 
ber, 1887.  He  took  possession  of  the  land  in  September, 
1884,  and  made  improvements  thereon  by  building  a 
house,  stable,  sheds  and  cribs,  and  fencing  and  clearing 
up  the  land.  One  John  Kennedy  afterwards  made  a 
claim  on  part  of  the  land,  and  lived  upon  it.  The 
plaintiff  advised  the  defendant  that  Kennedy  desired  to 
sell  his  claim,  and,  at  the  instance  of  plaintiff,  the 
defendant  bought  Kennedy's  claim,  and  moved  on  the 
land.  The  plaintiff  assisted  him  in  moving.  Sparling 
has  been  in  possession  since  that  time.  He  built  a 
house,  and  made  other  improvements.  The  evidence  is 
quite  clear  that  the  plaintiff  recognized  t!iie  right  of  the 
defendant  to  the  part  of  the  land  occupied  by  him  to 
be  the  same  as  the  right  of  the  plaintiff  to  that  part 
of  which  he  had  possession.  The  status  of  affairs  so 
remained  until  the  time  of  the  entry.  Both  of  the 
parties  went  to  the  United  States  land-ofBce  at  Des 
Moines  to  enter  their  land,  when  it  was  discovered  that, 
under  the  statutes  of  the  United  States,  all  the  land 
had  to  be  homesteaded  by  one  person,  or  in  a  different 
shape  from  the  way  in  which  the  parties  themselves  occu- 
pied it.  The  defendant  claims  that,  to  avoid  the  diffi- 
culty, it  was  agreed  that  Sweesey  should  enter  the 
whole  tract,  and  that,  as  soon  as  he  procured  the  title, 
he  would  convey  that  part  now  in  controversy  to  the 
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defendant.  The  plaintiff  denies  that  any  such  agree- 
ment was  made.  There  is  a  conflict  in  the  evidence  on 
this  question.  We  are  satisfied  that  it  is  shown  by  a 
fair  preponderance  of  the  evidence  that  the  agreement 
was  made  as  claimed  by  defendant.  There  is  a  prepon- 
derance so  far  as  the  testimony  of  the  witnesses  is 
involved,  and  defendant  and  his  witnesses  are  strongly 
corroborated  by  the  fact  that  it  is  undisputed  that  the 
plaintiff  procured  the  defendant  to  purchase  whatever 
right  Kennedy  had,  and  recognized  the  right  of  defend- 
ant to  be  equal  to  his  own  until  after  it  was  homesteaded 
in  his  name. 

The  question  to  be  determined  is,  can  the  defend- 
ant enforce  the  agreement  made  at  Des  Moines?  Or  is 
he  precluded  from  setting  it  up  and  claiming  under  it 
.  by  the  statutes  of  the  United  States?  It  is  claimed  that 
the  case  is  within  the  rule  announced  by  this  court  in 
Oaks  V.  Heaton^  44  Iowa,  116,  and  that  the  agree- 
ment made  at  the  land-office  was  absolutely  null  and 
void.  The  rule  in  that  case,  as  stated  in  the  head-note, 
is  as  follows :  "  O.  had  pre-empted  a  quarter  section  of 
government  land,  and  had  made  valuable  improvements 
thereon,  when  he  agreed  with  H.  that,  if  the  latter 
would  take  possession  and  perfect  a  title  under  the 
homestead  act,  he  would  relinquish  his  rights  already 
acquired,  and  should  receive,  in  consideration  therefor, 
a  deed  to  half  of  the  land,  when  the  title  should  be  per- 
fected. Held,  that  the  agreement  was  in  violation  of 
the  provisions  of  the  homestead  act  of  the  United  States, 
and  could  not  be  enforced."  The  case  at  bar,  however, 
is  more  nearly  like  Snow  v,  Flannery^  10  Iowa,  318. 
In  that  case  as  in  this,  the  parties  settled  upon  the  land 
before  a  survey  was  made  by  the  government,  and  their 
respective  claims  were  designated  by  themselves  by 
claim  lines,  and  both  parties  had  equal  claims  when 
they  appeared  at  the  land-ofBce  to  homestead  the  land, 
and  it  was  discovered  that,  under  the  pre-emption 
laws,  the  land  could  not  be  entered  in  parts,  but  roust 
be  entered  as  a  whole ;  one  of  the  parties  must  give 
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way  or  both  abandon  their  claims.  In  both  cases  sub- 
stantially the  same  agreement/  was  made,  and  in  the 
cited  case  the  agreement  was  enforced.  It  is  claimed, 
however,  that  Snow^s  case  arose  under  the  federal  stat- 
ute of  1841,  while  the  entry  in  the  case  at  bar  was  made 
under  the  homestead  act  of  1862.  We  have  examined 
these  statutes.  The  act  of  1841  provided  that  ''all 
assignments  and  transfers  of  the  rights  hereby  secured 
prior  to  the  issuing  of  the  patent  shall  be  null  and 
void."  It  is  true  that  the  act  of  1862  is  more  explicit 
in  requiring  the  entry  to  be  made  for  the  exclusive  use 
of.  the  person  in  whose  name  the  entry  is  made,  but 
both  acts  provide  that  transfers  or  assignments  made 
before  the  patent  issues  shall  be  void.  In  our  opinion, 
the  case  at  bar  is,  in  substance,  the  same  as  the  case 
last  above  cited.  The  facts  are  so  nearly  alike  that  the 
same  rules  of  law  should  be  held  to  apply.  Counsel 
for  appellee  also  cite  us  to  the  case  of  Dawson  v.  Mer- 
rill^  2  Neb.  119,  but  that  case  has  been  overruled  in 
several  subsequent  cases.  See  Simmons  v,  Turann^  11 
Neb.  516  ;  Bateman  v.  Robinson^  12  Neb.  511 ;  Blanch- 
ard  V.  Jamison^  14  Neb.  246 ;  and  Carkins  v.  Ander- 
son^ 32  N.  W.  Rep.  155.  The  last-named  case  strongly 
supports  the  views  we  have  herein  expressed. 

We  think  the  decree  of  the  district  court  is  right, 
and  it  is  affirmed. 


RosELLA    TocuM,     Appellee,     v.    Henry    Haskins, 
Appellant,  and  John  Vore  et  al.^ 

Appellees. 

!•  Boundaries :  proceedings  to  establish  :  commissioner's 
REPORT :  APPEAL.  A  proceediog  to  establish  a  disputed  corner 
and  boundary  line  under  Laws,  1874,  chapter  8,  is  a  special  pro- 
ceeding wherein  the  commissioner's  report  has  the  force  of  the 
verdict  of  a  jury,  and  is  reviewable  on  appeal  only  on  errors 
assigned. 
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2.  : :  EVIDENCE.  Where,  in  such  proceeding,  the  dis- 
pute is,  as  to  which  of  two  points  is  the  established  comer,  and 
one  point  is  where  such  corners  are  usually  established,  and  is 
such  as  to  give  to  each  owner  the  quantity  of  land  purchased,  and 
the  other  is  remote,  and  gives  to  some  more  and  to  others  less 
than  the  quantity  of  land  purchased,  the  former  is  to  be  regarded  as 
the  true  corner,  rather  than  the  latter ;  and,  following  this  rule, 
held,  that  the  commissioner's  report  in  this  case  is  supported  by  a 
preponderance  of  the  evidence. 

3.  :  : :  practice.  Upon  the  filing  of  the  com- 
missioner's report  herein  with  the  district  court,  the  plaintiff  filed 
objections  thereto  and  moved  that  judgment  be  rendered,  fixing 
the  corner  at  a  point  different  from  that  found  by  the  commis- 
sioner. This  motion  was  sustained,  and  the  court  rendered  judg- 
ment accordingly,  dividing  the  costs  equally  between  the  parties 
joining  in  the  contention.  Held,  that  this  action  of  the  court, 
except  as  to 'costs,  was  erroneous;  that  the  commissioner's  report 
should  have  been  approved,  modified  or  amended,  and  judgment 
rendered  accordingly,  or  the  same  rejected,  and  the  report 
re-referred  to  the  commissioner  for  correction,  or  the  commission 
set  aside,  and  a  new  commissioner  appointed. 

Appeal  from  Harrison  District  Court. — Hon.  ^  Scott 

M.  Ladd,  Judge. 

Monday,  October  27,  1890. 

Proceeding  under  chapter  8,  Laws,  1874,  to  estab- 
lish a  disputed  corner  and  boundary  line  of  lands,  with 
notice  to  Henry  Haskins  and  Vore  and  M.  Coleman. 
Haskins  and  Vore  appeared,  and  Haskins  alone  appeals. 
The  dispute  is  as  to  the  location  of  the  quarter-section 
corner  in  the  north  line  of  section  14,  township  78, 
range  43,  Harrison  county,  as  established  by  govern- 
ment survey.  Plaintiff  contends  that  it  is  at  a  point 
twenty  rods  west  of  the  center  of  said  section  line,  and 
appellant  Haskins  contends  that  it  is  substantially  at 
the  center.  By  agreement  of  parti(  s.  C.  W.  Bisbee,  a 
practical  and  experienced  surveyor,  was  appointed  com- 
missioner. His  report  shows  that,  after  hearing  all  the 
testimony  offered  and  arguments  of  counsel,  he  made  a 
careful  survey  of  said  section,  as  shown  in  a  plat,  and 
field-notes  accompanying  his  return,  and  finds,  ''as 
there  shown,  the  true  position  of  the  quarter  corner 
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between  sections  11  and  14,  township  78,  range  43,  Har- 
rison county,  Iowa,  to  be  about  the  geographical  center 
thereof,  as  claimed  by  defendant  in  this  cause,  and 
designated  in  my  plat  herewith,  returned  with  the  let- 
ter 'B,'  at  which  point  I  placed  an  oak  post,"  etc. 
The  point  contended  for  by  plaintiff  is  indicated  on  the 
plat  as  "A."  Plaintiff  filed  her  motion  ''to  re-estab- 
lish the  quarter  corner  *  *  *  at  point  A,  as  desig- 
nated on  the  plat  of  the  commissioner."  She  also  filed 
objections  to  the  report,  questioning  the  correctness  of 
the  finding.  Defendant  Haskins  also  filed  a  motion  to 
aflirm  and  adopt  the  report.  The  court  overruled 
defendant's  motion,  and  sustained  the  objection  of 
plaintiff  to  the  report,  and  her  motion  to  re-establish 
the  quarter  corner,  and  entered  an  order  re-establishing 
it  at  the  point  claimed  by  the  plaintiff.  The  defendant 
Haskins  appeals.  • 

L.  a.  Bolter  &  SonSy  for  appellant. 

Joe  H.  Smithy  for  appellees. 

Given,   J. — I.     Question  is  made  as  to  how  this 
proceeding  is  to  be  tried  in  this  court.     It  is  a  special 
1.  BouNDARiBs:   proceeding  triable  as  an  ordinary  action, 
w°e8l!Ll)alS:    and  reviewable  upon  errors  assigned.    In  re 
w'TreportT    Harrington^  54  Iowa,  83.     Appellant  con- 
appeai.  teuds  that  it  was  tried  as  an  equity  case  in 

the  district  court,  and  is,  therefore,  triable  de  novo  on 
this  appeal.  The  record  does  not  show  that  it  was  so 
tried.  The  proceedings  were  as  contemplated  in  the 
statute.  The  proceeding  is  before  us  for  review  upon 
the  errors  assigned.  The  principal  errors  assigned  may 
be  stated  thus:  That  the  court  erred  in  not  approving 
the  report  of  the  commissioner,  and  in  establishing  the 
corner  as  it  was  ordered  to  be  established.  Appellee 
contends  that  the  findings  of  the  court  stand  as  the  ver- 
dict of  a  jury,  and  cites  the  rule  that,  where  there  is  a 
conflict  of  evidence,  the  finding  and  judgment  of  the 
trial  court  will  be  adhered  to  on  appeal.  Walrod  v. 
Flanlgany  75  Iowa,  306,  and  other  cases. 
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Does  the  judgment  of  the  court  stand  as  the 
verdict  of  a  jury  in  this  special  proceeding  ?  A  ques- 
tion of  fact  is  to  be  determined,  —  the  true  location 
of  a  quarter  corner.  This  is  to  be  done,  not  by  the 
court  alone,  nor  by  its  commissioner,  but  by  the  com- 
bined action  of  both  within  the  scope  of  their  respect- 
ive powers  conferred  by  statute.  The  commissioner 
is  to  take  the  testimony  of  persons  who  may  be  able 
to  identify  any  original  government  corner  line,  tree 
or  other  noted  object,  etc.  He  is  to  make  a  survey, 
and  report  his  proceedings  to  the  court  accompanied 
by  a  plat  and  notes  of  his  survey.  By  the  testimony 
and  survey  the  commissioner  finds  the  corner,  and 
reports  the  evidence  and  survey  upon  w^hich  he  bases 
his  finding.  It  is  the  finding  of  the  commissioner, 
rather  than  the  judgment  of  the  court,  that  stands  as 
the  verdict  of  a  jury.  The  court  may  approve,  reject, 
modify  or  amend  the  report,  or  refer  the  same  back  for 
correction,  in  conformity  with  the  judgment  of  the 
court,  or,  for  good  reasons,  may  set  the  commission 
aside  and  appoint  a  new  one.  These  powers  are  not 
unlike  those  exercised  by  courts  with  respect  to  verdicts 
of  juries.  The  reason  for  referring  the  issue  of  fact  to 
one  or  more  surveyors  instead  of  to  a  court  or  jury  iSj 
that  a  determination  of  the  question  calls  for  the  exer- 
cise of  the  learning  and  experienc  3  peculiar  to  surveyors. 
Regarding  the  finding  of  the  commissioner  as  the  ver- 
dict of  a  jury,  and,  applying  the  rule  contended  for  by 
appellee,  it  should  not  be  disturbed,  "  unless  there  is 
such  a  want  of  testimony  to  support  it,  as  will  raise  a 
presumption  that  it  is  not  the  result  of  an  unprejudiced 
and  honest  exercise  of  discretion.  Vogel  v.  Wadsworth^ 
48  Iowa,  28 ;  Knox  v.  Hanlon.  48  Iowa,  252 ;  Smith  v. 
Walker,  49  Iowa,  289.  The  rule  that  applies  in  review- 
ing the  action  of  the  trial  court  in  granting  and  refusing 
new  trials  does  not  apply.  A  new  trial  was  neither 
granted  nor  refused,  but  a  judgment  was  entered  the 
reverse  of  that  called  for  by  the  report.  We  are  of 
the  opinion  that,  in  reviewing  the  proceeding  upon  the 
errors  assigned,  we  are  to  say  whether  the  report  has 
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such  support  in  the  testimony,  as  that  the  rulings  and 
judgment  of  the  court  were  erroneous. 

11.  The  field-notes  of  the  government  survey,  made 
December,    1857,    recite    "that  the  east  random  line 

2. : ;      between  sections  11  and  14  was  run  at  a 

evidence.  variation  of  ten  degrees  and  fifty  minutes, 
intersecting  meridian  section  line  fifty  links  north  of  cen- 
ter. West,  corrected  between  sections  11  and  14 ;  varia- 
tions, ten  degrees  and  twenty-eight  minutes.  At  eleven 
chains  and  seventy  links,  stream  runs  northwest,  three 
links  wide  ;  solid  banks  and  bottom  ;  forty  chains  and 
five  links,  set  quarter-section  post.  Witnessed,  burr-oak, 
fifteen  inches  in  diameter;  south,  twenty-nine  degrees  ; 
west,  seventy-two  links;  burr-oak,  sixteen  inches  in 
diameter ;  north,  fifty-five  degrees  ;  east,  eighty  links. 
At  forty  chains  and  ten  links,  linn,  eight  inches  in  diam- 
eter. At  fifty-five  chains,  leaves  timber  ;  bears  north- 
west. At  fifty-eight  chains,  stream,  two  links  wide,  runs 
northwest.  At  sixty-two  chains,  stream,  three  links 
wide,  runs  northwest ;  high,  solid  banks ;  clay  bottom. 
At  eighty  cliains  and  ten  links,  set  section  corner.  Set- 
tlement and  field  on  northeast  quarter  of  section  four- 
teen, near  center." 

Two  burr-oaks  bearing  certain  marks  stand  near 
the  section  line  in  substantially  the  position  called 
for  in  the  field-notes,  twenty  rods  west  of  the  center 
of  said  line.  Appellee  contends  that  these  are  the 
bearing  trees  called  for  in  the  field-notes,  and  should 
control  in  the  location  of  the  corner.  A  clirmp  of 
linns  formerly  stood  west  of  these  oaks.  There  is 
decided  conflict  in  the  testimony  as  to  the  character  of 
the  marks,  and  the  diameter  of  these  trees,  in  1851,  as 
shown  by  their  present  diameter.  Surveys  having  ref- 
erence to  this  quarter  corner  were  made  in  1858,  and 
1859,  by  N.  McKimmey,  and  in  1870  by  George  Mad- 
ison. McKimmey  found  that  the  quarter  post  was 
placed  twenty  rods  too  far  west  by  government  survey- 
ors, and  at  this  point  found  burr-oak,  fifteen  inches  in 
diameter ;  south,  twenty-nine  degrees ;  west,  seventy- 
two  links ;  burr-oak,  sixteen  inches  in  diameter ;  north, 
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fifty  degrees;  east,  eighty-six  links.  Madison  first 
located  the  corner  at  the  center,  and  afterwards  at  the 
same  point  as  McKimmey.  The  commissioner's  meas- 
urements from  the  point,  claimed  by  appellee  to  be  the 
corner,  to  the  two  burr-oak  trees,  claimed  to  be  bearing 
trees,  correspond  substantially  with  that  called  for  by  the 
original  field-notes.  His  measurements  also  correspond 
with  the  original  survey  as  to  streams,  as  near  as  such 
measurements  usually  agree.  His  report  shows  that,  at 
the  point  B,  designated  by  him  as  "the  corner,"  he 
found  two  burr-oak  stumps,  which  his  measurements 
show  suit  the  calls  of  the  original  field-notes,  except  a 
difference  of  twenty -five  links  in  the  distance  to  the 
southwest  stump.  A.  C.  Snyder  made  a  survey  in  1887, 
for  the  purpose  of  locating  this  disputed  corner.  His 
measurements  and  statements,  as  to  the  stamp,  corre- 
spond with  those  of  the  commissioner.  There  are  a 
number  of  witnesses  who  testify  to  the  presence  and 
condition  of  those  stumps,  and  to  a  ditch  and  fence  in 
line  with  that  claimed  by  appellant.  There  is  also  tes- 
timony as  to  wh^en  these  burr-oaks  were  cut  down. 

This  is  not  a  proceeding  to  correct  errors  in  the  gov- 
ernment survey,  but  to  ascertain  what  that  survey  was. 
The  true  corner  is  where  the  United  States  surveyors 
established  it.  It  is  a  well-established  rule  that  when 
boundaries  are  fixed  and  known,  and  unquestioned 
monuments  exist,  and  neither  courses,  distances  nor 
computed  contents  correspond  with  the  monuments,  the  j 

monuments  govern.     Pernam  v.  Wead,  6   Mass.   181 ;  ^ 

JVelson  V.  Hall,  1  McLean  (U.  S.)  518.  When  the 
boundary  is  not  fixed  and  known,  but  is  in  dispute, 
courses,  distances  and  contents  may  be  considered  in 
fixing  and  knowing  the  true  boundary.  When,  as  in 
this  case,  the  dispute  is  as  to  which  of  two  points  is 
the  established  corner,  and  one  point  is  where  such 
corners  are  usually  established,  and  such  as  to  give  to 
each  owner  the  quantity  of  land  purchased,  and  the 
other  is  remote,  and  gives  to  some  more  and  to  others 
less  than  the  quantity  of  land  purchased,  it  will  surely 
requiie  less  evidence  to  convince  the  mind  that  the 


1 
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former  is  the  true  line  than  that  the  latter  is.     We 
have  extracted  but  briefly  from  the  testimony,  but  a 
careful  examination  of  the  whole  leads  us  to  the  conclu-^ 
sion  that  the  finding  of  the  commissioner  is  supported 
by  a  decided  preponderance  of  all  the  evidence. 

III.  The  authority  of  the  court  was  to  approve  or 
reject  the  report,  to  modify,  amend  or  re-refer  the  same 
8 : :       for  correction,  or  to  set  aside  the  commis- 

:praotice.  ^[^^^  ^j^^  appoint  a  uew  one.     If  approved 

as  rex)orted  or  as  amended  or  corrected,  judgment  upon 
it  would  follow.  If  rejected,  another  report  must  be 
made  by  that  or  another  commission  before  judgment. 
The  court  did  not  approve  the  report  as  made,  nor  make 
or  require  amendment  or  coiTection  thereof,  but  entered 
judgment  as  if  it  was  the  reverse  of  what  it  was.  While 
courts  may  set  verdicts  aside,  they  may  not,  without 
further  proceedings,  enter  judgment  as  if  the  verdict 
had  l^een  the  reverse.  Our  conclusion  is  that  the  dis- 
trict court  erred  in  sustaining  appellee's  objections  to 
the  commissioner's  report,  and  in  establishing  the  dis- 
puted corner  as  shown  in  the  linal  judgment.  One-half 
the  costs  was  taxed  to  appellee,  and  one-half  to  appel- 
lant Haskins.  These  were  the  only  parties  joining  in 
the  contention,  and  were  properly  charged  with  the 
expenses  and  costs. 

It  follows,  from  the  foregoing  discussion,  that  the 
judgment  of  the  district  court  must  be  reversed.  The 
case  is  remanded  for  further  proceedings,  in  conformity 
with  this  opinion.     Bevebsed. 


E.  N.  CouGHRAN  et  al.y  Appellees,  t.  R.  B.  Gilman, 
1126  71ft  Appellant. 

1.  Action  on  Foreigpi  Judgment:  JtrRiSDicrioN :  evidenob. 
Where  a  certificate  to  the  judgment  record  of  a  foreign  court 
indicates  on  its  face  that  it  is  a  court  of  record,  and  that  it  has  a 
seal  and  a  clerk,  it  will  be  presumed  in  an  action  thereon,  until  the 
contrary  is  shown,  that  the  court  rendering  such  judgment  had 
jurisdiction  of  the  parties,  and  of  the  subject  of  the  action  • 
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2-  :  ASSiONHSNT :  EVIBENCB.  Where  the  aseigDnient  of  a  judg- 
ment has  been  made  a  part  of  the  record  of  the  court,  a  certified 
copy  thereof  is  competent  evidence  in  an  action  on  the  judgment 
in  a  foreign  court,  the  same  as  other  parts  of  the  record. 

Appeal  from   Hardin   District  Court— Ro^.  S.   M. 

Weaver,  Judge. 

Monday,  October  2T,  1890. 

This  is  an  action  at  law,  founded  upon  a*  judgment 
rendered  against  the  defendant  in  the  district  court  in 
and  for  Yankton  county,  Second  Judicial  District  of 
Dakota  territory.  There  was  a  trial  by  the  court,  and 
a  judgment  for  plaintiffs.     The  defendant  appeals. 

F.  Oilman^  for  appellant. 

AlhrooJc  &  Hardin^  for  appellees. 

RoTHROCK,  C.  J. — T.     The  cause  has  once  before 

been  in  this  court.    72  Iowa,  670.     On  the  former  trial 

1.  Action  on      there  was  a  judgment  for  the  defendant. 

ment:  Juris-     That  judgment  was  reversed  by  this  court- 

dicuou*  ©vi" 

denoe. '  On  the  last  trial  there  was  a  judgment  for 
the  plaintiff.  We  need  not  set  out  the  record  of  the  judg- 
ment of  the  district  court  in  Dakota.  It  will  be  found  set 
out  in  full  in  our  former  opinion.  It  is  averred  in  the  peti- 
tion that  the  court  in  which  the  judgment  was  rendered 
was  a  court  of  general  jurisdiction  in  the  territory  of 
Dakota.  The  answer  contains  a  general  denial  of  the 
averments  of  the  petition.  The  plaintiff  introduced  the 
record  of  the  judgment  in  evidence.  This  record  is 
properly  authenticated  and  proved  by  the  certificates  of 
the  clerk  with  the  seal  of  the  court,  and  the  certificate 
of  the  judge  of  said  court. 

It  is  contended  by  counsel  for  appellant,  that  the 
plaintiff  failed  to  show  that  the  district >court  of  Dakota 
was  a  court  of  general  original  jurisdiction,  or  that  it 
had  jurisdiction  of  actions  for  divorce,  and  for  the  allow- 
ance of  alimony  in  proceedings  of  divorce.     We  must 
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decline  to  enter  into  an  elaborate  discussion  of  these 
objections.  It  appears  from  the  certificates  to  the  judg- 
ment record,  that  the  district  court  in  Dakota  was  a 
court  of  record ;  that  it  had  a  seal  and  a  clerk,  and  it 
will  be  presumed,  until  the  contrary  is  shown,  that  it 
had  jurisdiction  of  the  parties  and  the  subject  of  the 
action.  The  very  fact  that  the  defendant  commenced 
his  action  for  divorce  in  said  court,  and  invoked  its 
jurisdiction,  tends  at  least  to  show  that  the  court  had 
jurisdiction  of  the  action,  and  of  the  ordinary  incidents 
thereto,  such  as  orders  and  judgments  for  proper 
alimony.  And,  besides,  courts  may  properly  take  judi- 
cial notice  of  the  federal  statutes  creating  courts  in 
theterritories,  and  defining  their  jurisdiction.  1  GreenL 
Ev.,  sec.  490. 

II.    The  plaintiffs  are  assignees  of  the  judgment 
upon  which  the  suit  is  founded.     A  copy  of  ^aid  assign- 
ment, certified  by  the  clerk  of  the  court  in 
mentieyf^'    which    the    judgment  was  rendered,   was 
^°**  introduced  in  evidence  over  the  defendant's 

objection.  It  is  claimed  that  the  certified  copy  was 
not  the  best  evidence.  We  think  that,  as  the  assign- 
ment was  made  part  of  the  record  of  the  court,  a  certi- 
fied copy  was  competent  evidence,  the  same  as  other 
parts  of  the  record.  It  is  enough  to  say  in  conclusion 
that  the  record  of  the  Dakota  judgment  must  be 
regarded  as  a  verity  in  this  action,  and  that  whatever 
remedy,  if  any,  the  defendant  ever  had  against  the 
judgment  was  by  proper  proceedings  in  the  court  in 
which  it  was  rendered  or  upon  an  appeal.    Affirmed. 


81    444 
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Charles  A.  Grannis,  Appellee,  v.  Chicago,  St.  Paul 
&  Kansas  City  Railway  Company,  Appellant.  " 


Bailroads :  duty  to  employes  :  nbolioencb  :  personal  injury. 
Where  the  car-coupler  employed  by  a  railroad  company  on  one  of 
its  freight  cars  was  one  not  commonly  used,  and  was  not  reason- 
ably safe  when  used  with  such  cars,  and  one  employed  as  a 
*<  wiper/'  having  no  previous  Jcnowledge  that  such  coupler  was  in 
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use,  nor  of  its  dangerous  character,  while  attemptinjc  to  make  a 
coupling  with  such  car  was  injured,  held,  that  the  '*  wiper"  had 
a  right  to  believe  that  the  cars  and  appliances  used  by  the  company 
were  reasonably  safe,  and  that  the  company  was  negligent  in  not 
informing  him  of  the  dangers  of  the  service  and  of  the  methods  of 
avoiding  it. 

2.  :  :  CONTRIBUTORY  MEOLIOENCB  :  SCOPE  OF  EMPLOY- 
MENT. An  employe  of  a  railroad  company  who  is  employed  as  a 
man  of  ail  work  about  a  roundhouse,  and  is  required  to  assist  in 
taking  engines  in  and  out  of  the  roundhouse,  and  who  has  not 
been  specially  instructed  as  to  his  duties,  is  not  to  be  held  charge- 
able with  negligence  upon  uncertain  and  nice  distinctions  as  to  the 
limits  of  his  employment,  when  in  good  faith  he  performs  a  service 
outside  the  line  of  his  duty. 

8.     :  :  EVIDENCE.    Evidence  of  the  belief,  expectation  or 

purpose  of  a  coemploye  in  charge  of  the  engine,  with  which  said 
coupling  was  made,  as  to  the  action  of  the  employe  making  the 
coupling,  of  which  the  latter  had  no  knowledge,  is  not  admissible 
in  an  action  to  recover  for  injuries  sustained  in  such  service. 

4     : :  APPEAL :  practice.    The  supreme  court  cannot 

determine  objections  to  the  correctness  of  a  model  of  machinery 
introduced  in  evidence  on  the  trial  in  the  district  court  to  illustrate 
certain  questions  at  issue,  when  such  model  is  not  before  it. 

5.    : : : .    The  determination  of  the  district 

court  upon  the  question  of  the  misbehavior  of  jurors  on  the  trial 
of  a  cause  cannot  be  reviewed  on  appeal  when  it  appears  that  all 
the  evidence  upon  that  subject  is  not  before  the  supreme  court. 

6.     : ;  JURY  :  practice.    Where   a  jury,  upon  coming 

into  court  with  their  general  verdict,  declared  in  open  court  that 
they  could  not  answer  a  question  submitted  to  them  for  their 
special  finding,  Jieldy  that  the  refusal  of  the  court  to  require  the 
jury  to  again  retire,  and  return  their  statement  as  to  said  question 
in  writing  was  not  erroneous. 

7.  :  — —  :  NEOLiaENCE  :  verdict.  A  verdict  of  five  thou- 
sand dollars  for  the  loss  of  a  right  hand  by  one  employed  as  a 
'*  wiper"  in  the  roundhouse  of  a  railroad  company  is  not  excessive. 

Appeal  from  Chickasaw  District  Court. — Hon.  L.  E. 

Fellows,  Judge. 

MoNDAT,  October  27,  1890. 

Action  to  recover  damages  resulting  from  personal 
injuries  received  by  plaintiff  while  an  employe  of 
defendant,  and  in  the  line  of  his  duty,  resulting  from 
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defendant's  negligence.     There  was  a  judgment  on  a 
verdict  for  plaintiff.     The  defendant  appeals. 

Fouke  &  Lyon  and  Lusk  &  Bunn^  for  appellant. 

Springer  &  Clary ^  for  appellee. 

Beck,  J. — I.  The  plaintiff  was  employed  as  a 
**  wiper"   in  defendant's    roundhouse    at  Elma.    His 

duties  were  to  clean  engines  "inside  and 

'dutytoem-     out,"  assist  iu  getting  them  in  and  out  of 

genoe:'per-     the  rouudhouse,  cleau  out  cinder  pits,  load 

ional  Injury.  jt       ^ 

coal,  and  do  general  work.  While  assisting 
the  "hostler,"  an  employe  whose  duty  it  was  to  move 
engines  when  sent  to  the  roundhouse,  when  assisting  to 
take  an  engine  to  the  cinder  or  ash  pit  preparatory  to 
cleaning  it,  he  attempted  to  couple  it  to  a  car  standing 
in  the  ash-pit  track,  in  order  to  remove  it  out  of  the 
way,  and  permit  the  engine  to  be  taken  to  the  ash  pit. 
In  attempting  to  make  this  coupling,  his  right  wrist  or 
arm  was  permanently  injured,  by  being  caught  between 
the  "goose-neck"  of  the  tender,  and  the  "dead-wood" 
of  the  car.  These  terms  we  understand  designate  the 
fixtures  or  parts  of  the  respective  cars  which  come  in 
contact  when  coupling  is  done. 

II.  Counsel  for  defendant  insist,  in  more  than  one 
point  and  objection,  that  the  verdict  is  without  the  sup- 
port of  the  evidence,  in  that  it  fails  to  show  negligence 
on  the  part  of  defendant.  In  our  opinion  there  is  evi- 
dence tending  to  prove  that  the  coupling  of  cars  when 
what  is  called  a  "stiff  goose-neck"  is  used  is  more  dif- 
ficult and  dangerous  than  if  it  were  not  used.  It  also 
appears  that  the  act  of  coupling  when  a  stiff  goose-neck 
is  used  should  be  done  by  the  use  of  an  instrument 
called  a  "bar-coupler."  The  "goose-neck"  was  not 
commonly  used  with  freight  cars,  and  was  not  reason- 
ably safe  when  used  with  such  cars.  The  jury  were 
authorized  to  find  that  plaintiff  did  not  know  before  he 
attempted  to  make  the  coupling  that  the  "goose-neck" 
was  used,  and  had  no  information  of  the  dangerous 
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character  of  a  coupling  when  it  is  used ;  that  he  had 
never  seen  a  coupling  where  it  was  used,  and  had 
not  been  instructed  as  to  the  dangers  of  the  coupling, 
and  how  to  make  it  when  a  "goose-neck''  is  used. 
Surely  it  was  negligence  on  the  part  of  defendant  to 
require  or  permit  plaintiff  to  perform  the  dangerous 
service  of  coupling  when  he  was  not  apprised  of  its 
danger,  and  the  method  of  avoiding  it.  He  was  author- 
ized to  believe  that  the  cars  and  appliances  used  by 
defendant  were  reasonably  safe,  for  the  law  requires  it 
to  use  no  other  kind ;  and  defendant  was  required  to 
inform  plaintiff  of  the  dangers  of  the  service,  and  the 
means  of  securing  safety. 

III.     It  is  argued  that  the  plaintiff  was  not  in  the 
line  of  his  duty  when  the  accident  happened,  and  that 

g  , .      he  had  voluntarily  assumed,  to  couple  the 

2e°iY***?M^  cars,  without  being  required  to  do  so  by  his 
pio^^nt*™'  ^^^y  ^^  *^®  command  of  a  superior.  There 
can  be  no  dispute  upon  the  law  involved  in 
this  point ;  but  the  jury  were  authorized  to  find  that  he 
was  in  the  line  of  his  duty,  performing  services  expected 
of  him  when  he  was  employed.  The  evidence  shows 
that  the  other  "wipers,"  employes,  charged  with  the 
same  duty  resting  upon  him,  coupled  cars  to  the  engine 
when  they  were  sent  to  the  roundhouse,  and  such 
services  were  required.  According  to  the  testimony 
of  defendant's  own  witnesses,  plaintiff  was  a  man  of  all 
work  about  the  roundhouse,  and  was  required  to  assist 
in  taking  engines  into  and  bringing  them  out  of  the 
roundhouse.  Other  wipers  coupled  cars,  though  it 
appears  he  had  not  attempted  to  do  so  before.  Surely 
the  plaintiff  was  authorized  to  believe  that  his  duty 
required  him  to  couple  the  car.  When  an  employe  is 
charged  with  such  various  duties  as  was  plaintiff,  and 
is  not  especially  instructed  as  to  his  duties,  the  law 
will  not,  upon  uncertain  and  nice  distinctions,  hold  him 
negligent,  when  in  good  faith  he  performs  a  service 
outside  the  line  of  his  duty.  Ferguson  v.  Central  Iowa 
Ry.  Co.,  58  Iowa,  293.  The  instructions  given  to  the 
jury  which  are  complained  of  by  defendant  accord  with 
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these  views ;  those  refused  do  not.  We  think  the  court 
ruled  rightly  upon  the  giving  and  refusing  of  instruc- 
tions. 

IV".  The  employe  who  had  charge  of  the  engine 
when  the  accident  happened  was  asked  a  number  of 

8. : :       questions  as  to  his  expectation,  belief  and 

evidence.  purpose  that  defendant  would  or  should 
make  the  coupling.  Objections  thereto  were  rightfully 
sustained.  The  belief,  expectation  or  purpose  of  the 
witness,  unknown  to  the  plaintiff,  was  not  a  matter 
which  could  affect  his  rights. 

V.  Defendant  complains  because  a  model  was 
brought  before  the  jury  which  it  is  claimed  is  not  correct. 

It  is  impossible  for  us  to  say  that  it  was  not 
appeal:  prao-  correct,  or  Sufficiently  correct  to  illustrate 
tlje    description  of    the   parts  of    the  car 
represented  by  the  model. 

VI.  Misbehavior  of  jurors  while  examining  the 
"goose-neck"  couplers  while  the  trial  was  in  progress 

is  complained  of  by  counsel.  Without 
HBsam  .  holding  that  the  act  was  such  misbehavior 
as  would  affect  the  verdict,  we  cannot  regard  the  charge 
as  established,  for  the  reason  that  it  does  not  appear 
that  we  have  before  us  all  the  evidence  introduced  in 
the  court  below  on  the  subject 

VII.  The  jury  failed  to  answer  a  question.  When 
the  verdict  came  in,  the  defendant  asked  that  the  jury 
g . .       be  sent  out  to  answer  this  question.    The 

jury:  practice,  j^^y  in  opeu  court  declared  they  could  not 

answer  it.  The  court  rightly  regarded  this  as  a  sufficient 
declaration  of  the  jury's  want  of  ability  to  answer  the 
question,  and  refused  to  do  the  vain  thing  of  requiring 
the  jury  to  retire,  and  return  with  a  written  statement 
to  the  effect  of  the  one  they  had  made  orally  in  court. 

VI II.  The  verdict  is  for  live  thousand  dollars.  The 
jury  were  authorized  to  find  that  the  injury  deprived 

plaintiff   of    the    use    of  his  right  hand. 

^fiirencie:      Considering  his  age,  ability  to  earn  money 

before  he  was  injured,  and  other  matters, 
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we  think  the  verdict  is  not  excessive,  as  claimed  by 
defendant's  counsel. 

These  considerations  dispose  of  all  objections  to 
the  judgment  urged  upon  our  attention.    Affirmed. 


John  A.    Churchill,   Appellee,  v.  Gronewig  & 

Schoentgen,  Appellants. 

1  Landlord  and  Tenant :  lease  :  cancblla.tion  :  evidence.  The 
agreement  of  a  landlord  to  release  a  tenant  from  further  obliga- 
tion under  a  lease  of  premises,  provided  another  tenant  can  be 
secured  therefor,  and  his  agreement  to  see  a  person  named  whom 
the  tenant  claimed  would  rent  the  same,  will  not  operate  as  a 
release  of  the  lessee  from  his  obligation  under  said  lease  if  another 
tenant  is  not  in  fact  secured  upon  terms  agreeable  to  the  lessor. 

8.  : ; :  iNSTBUCrriONS  TO  juby.  When  the  instruc- 
tions of  a  court  to  the  jury  correctly  present  the  propositions  of 
law  applicable  to  the  questions  at  issue,  a  party  who  has  not  asked 
that  the  jury  be  more  fully  instructed  cannot  complain  upon 
appeal  that  more  elaborate  instructions  were  not  given. 

8.  : :  :  .  The  defendants  pleaded  an  estop- 
pel to  plaintiff 's  claim  for  rent  based  upon  an  agreement  alleged  to 
have  been  made  prior  to  their  vacation  of  the  leased  premises,  and 
introduced  evidence  of  statements  made  by  plaintiff  on  the  basis 
of  such  agreement,  and  tending  to  prove  an  estoppel.  Held^  that 
as  the  jury  must  have  found  that  the  alleged  agreement  was  not 
in  fact  made,  an  instruction  withdrawing  the  isnue  of  an  estoppel 
from  the  jury  was  not  erroneous. 

Appeal  from   Pottawattamie    District  Court. — Hon. 

H.  E.  Deemer,  Judge. 

Monday,  October  27,  1800. 

In  December,  1879,  John  Beno  and  these  defend- 
ants entered  into  a  contract,  whereby  the  former  leased 
to  the  latter  certain  premises  for  the  terra  commencing 
November  1,  1879,  and  ending  November  1,  18S6,  at  the 
agreed  rental  of  one  hundred  and  eight  dollars  and 
sixty-six  cents  per  month.     On  the  tifth  of  October, 
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1883,  Beno  assigned  the  lease  to  Sallie  A.  McMahon, 
who,  on  the  tenth  of  March,  1885,  assigned  it  to  George 
F.  Wright,  and  on  the  twenty-seventh  of  October,  1885, 
he  assigned  it  to  plaintiff.  Plaintiff  brought  suit  to 
recover  rent  for  the  mpnths  of  February,  March,  April, 
May,  June,  July,  August,  September  and  October, 
1886.  Defendants  answered :  First.  That  by  a  parol 
agreement  entered  into  prior  to  October,  1886,  between 
them  and  Wright  and  McMahon,  the  lease  was  canceled, 
and  that  they  had  surrendered  possession  of  the  prem- 
ises under  such  agreement ;  and,  second^  that  after  the 
lease  was  assigned  to  plaintiff  he  was  advised  by  defend- 
ants of  such  agreement  to  cancel  the  lease  and  surren- 
der the  promises,  and  that  he  assented  thereto,  and 
agreed  that  he  would  claim  nothing  from  them  under 
the  lease,  and  that,  relying  on  that  promise,  they  had 
vacated  the  property  and  removed  their  business  to 
other  premises,  which  they  rented  in  reliance  thereon, 
and  that  he  thereby  waived  all  claim  under  the  same. 
These  issues  were  tried  to  a  jury,  who  found  for  plain- 
tiff, and  the  court  entered  judgment  on  the  verdict, 
from  which  defendants  appeal. 

Wright^  Baldwin  &  Haldane^  for  appellants. 

BurTce  <fe  Hewetty  for  appellee. 

Granger,  J. — I.     Appellants  urge  that  the  undis- 
puted evidence  shows  that  there  was  such  an  agreement 

made  between  defendants  and  Wright  and 
and  tenant:     Mrs.  McMahou,   asto  rclcaso    defendants 

lease:  caQ- 

ooijtion:  from  further  obligations  for  rent.  In  this 
respect  appellants  are  certainly  in  error, 
and  the  error  arises  from  unwarranted  conclusions  from 
some  statements  in  the  testimony.  At  the  time  the 
release  was  sought,  Mr.  Wright  was  the  owner  of  the 
lease,  and  he  declined  to  release  defendants  except  with 
the  consent  of  Mrs.  McMahon,  and  he  was  to,  and  did, 
see  her,  and  she  agreed  to  release  defendants  provided 
another  tenant  was  obtained  in  their  stead.    lHo  tenant 
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was  ever  obtained .  It  is  then  urged  that,  because  of 
certain  statements  by  Mr.  Wright  and  by  Jesse 
McMahon,  as  agent  for  his  mother,  the  defendants  were 
absolutely  released.  Appellants  say,  as  to  the  release, 
that  Mr,  Wright  saw  Jesse,  and  he  (  Jesse )  agreed  that 
defendant  could  vacate  the  property,  and  he  would  find 
a  tenant,  and  that  Wright  told  defendants  of  the  agree- 
ment, and  that  he  was  released.  It  is  the  testimony  of 
Mr.  Wright  that  is  relied  on  in  this  respect,  and  we 
quote  it  below.  Mrs.  McMahon  had  agreed  to  release 
defendants  if  they  ( defendants )  would  procure  other 
tenants  on  like  terms,  as  she  would  not  make  repairs 
which  defendants  thought  necessary.  Mr.  Wright 
informed  defendants  of  this,  and  Mr.  Schoentgen 
informed  Mr.  Wright  that  Cooper  &  McGee  might  be 
secured  as  renters,  and  desired  him  to  see  them.  He 
declined,  but  agreed  to  see  Jesse,  and  have  him  attend 
to  it.  And  the  witness  says  :  * '  I  went  up  to  Jesse' s 
office  and  told  him  Schoentgen  had  come  in,  and 
claimed  that  Cooper  &  McGee  would  take  this  building, 
and  rent  it  for  a  term  of  years,  and  I  said  :  '  Now, 
Jesse,  do  you  want  me  to  look  after  this,  or  will  you 
look  after  it  yourself  ? '  He  says :  *  I  will  attend  to  it 
myself.'  'Very  well,'  I  says,  'I  won't  do  anything 
more  about  it.'  *  No,'  he  says,  'you  need  not.  I  have 
got  the  time,  and  I  will  go  and  see  Mr.  Cooper  about  it.' 
I  saw  him.  I  think  this  was  in  the  morning,  and  the 
same  day,  or  the  next  morning,  I  saw  him,  and  he  said 
that  he  had  been  around  to  see  Cooper,  but  didn't  see 
him,  but  would  see  him  right  away.  I  said :  '  Jesse, 
now  you  should  attend  to  this,  for  it  is  important  that 
you  get  this  tenant.'  He  said  he  would  do  so.  Very 
soon  after  Mr.  Schoentgen  came  back,  and,  he  says, 
wanted  to  know  what  had  been  done,  and  I  told  him 
just  the  conversation  I  had  had  with  Jesse,  and  I  says 
to  him :  '  Of  course,  I  have  not  anything  further  to  do 
with  it  than  I  have  done,'  and  he  said  he  would  attend 
to  it  and  see  them ;  and  he  says .  '  Well,  then,  I  need 
not  do  anything  more  about  it.    He  says,  that  would 


452  Churchill  v.  Gronevvig  et  al.       [81  Iowa 

release  us.'  And  I  made  some  remark  that  it  looked 
that  way,  or  something  of  that  kind,  and  that  ended 
the  conversation." 

Appellants  urge  that  from  the  testimony  they  coald 
properly  understand  that  they  were  released.  To  our 
minds,  no  such  conclusion  is  properly  deducible.  There 
is  nothing  in  the  testimony  indicating  that  Jesse 
McMahon  agreed  to  do  more  than  see  Cooper  &  McGee 
and  secure  them  as  renters  if  he  could.  Mr.  Wright 
says  he  told  Schoentgen  just  the  conversation  he  had 
with  Jesse.  Schoentgen  says:  ^'That  would  release 
us."  What  would  release  them?  Evidently,  if  Jesse 
secured  Cooper  &  McGee  as  renters.  There  had  been 
no  talk  of  a  release  except  renters  were  secured,  and 
Wright  was  asking  Jesse  to  do  what  Schoentgen  wanted 
Wright  to  do, — see  Cooper  &  McGee, — not  to  engage 
positively  to  secure  them.  The  appellants  say  that 
Schoentgen  testified  that  Wright  agreed  positively  that 
the  lease  should  be  terminated.  That  he  so  testified  is 
true,  but  in  that  he  is  contradicted,  and  in  such  a 
case  we  are  to  take  that  view  of  the  evidence  that  will 
sustain  the  verdict.  But,  more  than  this,  appellants 
well  knew,  when  Wright  told  Schoentgen  of  what  Jesse 
said,  that  Cooper  &  McGee  would  not  accept  the  build- 
ing without  repairs,  and  also  knew  that  they  would  not 
be  released  on  such  conditions.  Cooper  had  told  appel- 
lants their  terms,  and,  at  that  time,  appellants  were  the 
only  parties  knowing  them.  We  think  the  verdict  of 
the  jury  is  fully  sustained  by  the  evidence. 

II.  Complaint  is  made  as  to  the  instructions  3,  4 
and  5  given  by  the  court.     Appellants  concede  them  to 

2  . .       be  correct  as  abstract  propositions,  but  the 

u3iw'^j?ry.  clain^  is  that  they  are  not  applicable  "to 
the  theory  that  plaintiff's  claim  was  estab- 
lished by  the  proof."  The  instructions  were  perti- 
nent to  the  issues,  and  called  the  attention  of  the  jury 
to  the  facts  sought  to  be  established  by  the  evidence  ;  and 
correctly  state  the  law  as  applicable  to  the  facts  when 
found.  The  complaint  is  that,  by  the  instructions,  to 
entitle  defendants  to  a  verdict,  they  must  prove  an 
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absolute  consent  by  Mr.  Wright  to  the  release,  and 
that,  as  we  understand  it,  the  jury  could  not  infer  it  from 
his  conduct  and  statements.  Nothing  in  the  instruc- 
tions in  any  manner  indicated  to  the  jury  that  the 
conduct  and  statements  could  not  be  considered  in  find- 
ing the  real  understanding  of  the  parties  as  to  the  release, 
and,  if  appellants  desired  a  more  elaborate  rule,  it 
should  have  been  asked.  Deere  v.  Wolfe^  11  Iowa, 
115.  See,  especially,  Owinn  v.  Crawford^  42  Iowa,  63. 
III.  The  second  division  of  the  answer  is  in  part  a 
plea  of  estoppel,  and  the  court,  as  applicable  thereto, 

8  thb  B»me.  ^^^®  *^®  foUowiug :  '*  8.  There  is  not  suf- 
ficient evidence  to  support  the  defendants' 
plea  of  estoppel  in  this  case,  and  you  need  give  it  no 
further  consideration ;  but  should  you  find  under  the 
rules  above  given  you  that,  after  plaintiff  received  an 
assignment  of  the  lease  in  question,  the  defendants  sur- 
rendered the  premises  to  him  ;  that  plaintiff  accepted 
the  same,  and  released  defendants  from  the  payment 
of  rent,  after  January  1,  1886,  then  plaintiff  cannot 
recover."  Appellants  urge  that  there  is  testimony  on 
which  the  question  should  have  been  submitted,  and 
refer  to  the  testimony  of  the  defendants.  It  will  be 
noticed  that  the  defense  rests  upon  a  transaction 
between  the  plaintiff  after  assignment  to  him  and 
defendants.  The  testimony  relied  upon  is  that  the 
plaintiff  came  with  the  lease  for  his  rent,  and  the 
defendants  told  him  they  had  been  "released  by  Mr. 
Wright"  from  the  contract,  and  the  plaintiff  said: 
"Oh,  well,  that  don't  .make  much  difference.  That's 
all  right,  but  I  can,  for  what  I  have  got  in  the  lease, 
soon  find  a  tenant  that  will  take  it  until  I  get  my 
money  out  of  it."  The  jury  under  other  instructions 
must  have  found  that  there  was  no  release  by  Mr. 
Wright,  and,  hence,  there  could  have  been  no  finding 
for  defendants  on  that  issue  if  it  had  been  submitted. 
If  there  was  a  release  to  serve  as  a  basis  for  the  estoppel 
or  waiver,  it  must  serve  as  a  basis  for  a  recovery  under 
the  other  division  of  the  answer ;  for,  under  that  divis- 
ion, it  was  only  necessary  for  defendants  to  show  the 
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release  to  entitle  them  to  a  verdict.  No  prejudice  could 
have  resulted  from  v^ithdrawing  the  question  from  the 
jury. 

Complaint  is  also  made  as  to  the  remainder  of  the 
same    instruction    on   the  ground  that,  in    effect,    it 
required  the  defendants  to  prove  an  agreement  with 
plaintiff  for  their  release,  and  it  is  said  in  argument 
that    they    did    not    plead    a  contract.      But   let    us 
test  the  question  by  quoting  from   appellants'   argu- 
ment:    "Defendants  did  not  plead  a  contract  for  the 
termination  of  the  lease  with  plaintiff.     What  they  did 
plead  was  that  plaintiff  was  informed  of  the  contract 
with  Wright  and  McAf ahon  for  its  cancellation,  and 
that  he  assented  to  it,  and  promised   that  he  would 
make   no  claim  for  rent  after  the  termination  of  the 
lease,   as  provided  in  that  agreement,   and  that  they 
relied  upon  that  promise  when  they  surrendered  pos- 
session; and  their  proof  was  directed  to  that  claim." 
With  appellants'  statement  as  to  what  they  pleaded,  is 
there  less  than  a  contract  set  forth  ?    Plaintiff,  being 
informed  of  certain  facts  constituting  an  agreement  of 
Wright  with  Mrs.    McMahon    to  release  defendants, 
assented  to  it,  and  promised  that  he  would  make  no 
claim    for   rent.      And    defendants    relied    upon    the 
promise  and  surrendered  possession  of  the  premises. 
Plaintiff  has  assented  to  a  former  contract  of  release, 
and  promised  not  to  do  a  particular  thing ;  and  defend- 
ants seek  the  enforcement  of  the  promise.     We  think 
that  is  pleading  a  contract.     A  contract  is  an  agree- 
ment between  parties  for  the  doing  or  not  doing  of 
some  particular  thing.    1  Pars,  on  Cont.  6.    The  dis- 
trict court  seems  to  have  taken  that  view  in  its  instruc- 
tions, and  its  judgment  should  be  affirmed. 
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J.  A.  Brown,  Appellee,  v,  Horace  Pool,  Appellant. 

1*  Tax  Sales :  notiob  to  rsdeem  :when  unnecessary.  Under  Code, 
BoctioQ  804,  a  notice  to  redeem  is  not  required,  when  there  is  no 
person  in  possession  of  the  premises  sold,  and  the  same  are  not 
taxed  to  anyone  by  name  on  the  tax  books. 


8.    : :  WHAT  CONSTITUTES  POSSESSION.    For  some  time 

preceding  the  date  on  which  service  of  notice  of  the  expiration  of 
the  time  for  redemption  must  have  been  served,  the  defendant  had 
a  corral  on  the  southeast  quarter  of  the  section  wherein  the  land 
in  question  is  situated,  and,  without  the  assertion  of  any  claim  or 
right  to  do  so,  herded  five  hundred  head  of  cattle  belonging  to 
himself  and  others  over  a  range  of  open  and  uncultivated  land 
extending  from  one  to  two  miles  from  the  corral,  and  including 
the  land  in  controversy.  Held,  that  defendant's  possession  was 
not  such  as  entitled  him  to  notice  under  the  above  statute. 

8.    : — .    Notice  of  the  expiration  of  the  time  for  redemp- 


tion from  a  tax  sale  need  not  be  served  upon  the  purchaser  at  such 
sale  because  the  property  sold  appears  on  the  tax  lists  as  having 
been  assessed  in  his  name. 

Appeal  from  O^Brien  District  Court. — Hon.  C.   H. 

Lewis,  Judge. 

Monday,  October  27,  1890. 

Plaintiff  claims  title  under  different  tax  deeds  to 
the  south  half  of  the  southwest  quarter  of  section  12, 
and  the  northwest  quarter  of  section  13,  township  97, 
range  89,  O'Brien  county,  and  asks  to  be  quieted  in 
his  title  thereto.  Upon  the  hearing  plaintiff's  petition 
was  dismissed  as  to  the  first-described  tract,  and  a 
decree  entered  in  his  favor  as  to  the  second.  The 
defendant  alone  appeals,  and  hence  the  case  is  before 
us  only  in  so  far  as  it  relates  to  the  northwest  quarter 
of  section  13. 
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Hughes  &  Hastings^  for  appellant. 

T.  M.  Stuart  and  J.  L.  E.  Peck^  for  appellee. 
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Given,  J. — I.  Plaintiff  claims  title  under  a  tax 
deed  from  the  treasurer  of  O'Brien  county  to  him,  exe- 
1.  TAxsaies:  cut^d  January  13,  1886,  for  the  lands  in 
wdlem^when  question,  based  upon  a  sale  held  on  the 
unnecessary,  fourth  day  of  October,  1880,  for  the  taxes 
of  1876  to  1879,  inclusive,  and  upon  notice  of  the  expi- 
ration of  the  time  for  redemption,  served  upon  G.  W. 
Pitts,  James  D.  Wright  and  L.  F.  Maple,  more  than 
ninety  days  before  the  execution  of  the  deed.  Appel- 
lant contends  that  the  deed  was  invalid  because  the 
notice  was  not  served  upon  the  person  in  possession,  nor 
upon  the  person  in  whose  name  the  land  was  taxed. 
Appellee  contends  that  no  notice  was  required,  and,  if 
required,  that  it  was  served  upon  the  proper  parties. 
Section  894  of  the  Code  requires  that,  after  the  expira- 
tion of  two  years  and  nine  months  after  the  date  of 
sale,  notice  may  be  served  upon  the  person  in  posses- 
sion, and  also  upon  the  person  in  whose  name  the  land 
is  taxed,  if  such  person  resides  in  the  county  where 
the  land  is  situated.  It  follows  that  if  there  is  no 
person  in  possession  of  the  land,  and  it  is  not  taxed  in 
the  name  of  any  person,  no  notice  is  required. 

II.     The  two  years  and  nine  months  expired  July  4, 
1883.     It  appears  that,  during  the  summer  of  1883,  one 

2  . :       Webster  resided  in  the  vicinity  of  the  land, 

tSS  po8*'*'  had  a  corral  on  the  southeast  quarter  of 
eesttion.  ^^  sectiou  13,  and  in  person,  or  by  his 
hired  man,  without  asserting  any  claim  of  right  so  to  do, 
herded  five  hundred  head  of  cattle  belonging  to  himself 
and  others  over  a  range  of  open  and  uncultivated  land 
extending  from  one  to  two  miles  from  the  corral,  the 
land  in  question  being  included  in  the  range.  It  is  con- 
tended that  Webster  was  in  possession  of  the  land  in 
question,  and  that  notice  should  have  been  served  upon 
him.  Where  one  is  in  fact  in  possession,  notice  must 
be  served  upon  him  without  regard  to  whether  he  be 
rightfully  in  possession  or  not,  but,  in  determining 
whether  a  party  is  in  possession,  we  may  inquire 
whether  he  makes  any  claim  to  possession.     Webster's 
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use  of  the  land  was  not  made  with  reference  to  boun- 
dary lines,  and  was  in  no  sense  a  possession  diflferent 
;from  what  he  had  of  any  other  open  land  upon  which 
his  cattle  ranged.  These  facts  are  different  from  any 
of  the  Iowa  cases  cited  by  counsel  for  appellant.  In 
Ellsworth  V.  LoWy  62  Iowa,  178,  the  owner  was  held  to 
be  in  j)ossession  because  he  had  used  the  land  for  taking 
timber  and  wood  therefrom.  In  Sapp  v.  Walker^  66 
Iowa,  497,  the  owner  had  authorized  the  removal  of  dirt 
from  his  vacant  lot,  and  had  cut  the  weeds  from  year  to 
year,  wherefore  he  was  held  to  be  in  possession.  In 
Whities  v.  Farsons^  73  Iowa,  137,  R.  had  surrendered 
possession  under  his  lease  to  plaintiff  before  service  of 
notice.  A  portion  of  plaintiff 's  corn  remained  on  the 
land,  and  anything  belonging  to  R.  that  remained  was 
with  plaintiff 's  consent.  It  was  held  that  plaintiff  was 
in  possession.  In  CaZlanan  v.  Haymondy  75  Iowa,  307. 
B.  had  a  crop  of  corn  growing  on  a  small  portion  of  the 
land,  the  balance  being  unimproved.  It  was  held  that 
B.  was  in  possession. 

III.     It  appears  that  the  land  was  assessed  in  the 
name  of  I.  P.  Sams  upon  the  assessment  book  of  1877. 

Appellant  contends  that  the  presumption  is 

that  the  land  continued  to  be  taxed  in  the 
name  of  Sams,  and  notice  was,  therefore,  necessary  to 
him.  That  presumption,  however,  is  overcome  by  the 
evidence,  which  shows  that  Sams  conveyed  the  land  to 
James  D.  Wright,  upon  whom  notice  was  served  six 
years  prior  to  the  time  of  serving  notice.  The  testimony 
of  the  treasurer  and  auditor  shows  that  the  tax  lists  for 
1882  and  1883  were  blank,  with  a  very  few  exceptions, 
as  to  the  names  of  owners  in  the  column  so  headed,  and 
that  the  treasurer  entered  names  in  that  column  at  the 
time  taxes  were  paid  to  him.  The  name  J.  A.  Brown 
appears  in  that  column  in  the  list  for  1882  and  1883,  and 
was  evidently  put  there  after  the  tax  list  passed  into  the 
hands  of  the  treasurer,  as  the  auditor  testifies  that  he 
had  no  clerk,  and  that  the  name  was  not  written  by  him. 
If  the  tax  list  fails  to  show  in  whose  name  the  land  was 
taxed  at  the  time  for  giving  notice,  and  no  one  in  was 
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possession,  lio  notice  was  required.  It  fairly  appears 
that  J.  A.  Brown,  whose  name  appeared  on  the  tax  list, 
is  the  same  J.  A.  Brown  who  purchased  at  the  tax  sale,  * 
and  who  brings  this  action.  That  being  the  case,  it  is 
not  required  that  Brown  should  serve  notice  upon  him- 
self.    See  Knight  v.  Campbell^  76  Iowa,  730. 

This  discussion  leads  us  to  the  conclusion  that  the 
decree  of  the  district  court  should  be  affirmed. 


S.  A.  Parker,  Appellant,  v.  Farmers'  Loan  &  Trust 

Company  etal.j  Appellees. 

Mortgage  of  Personal  Property  :  trust  deed:  right  of  posses- 
sion, a  written  instrument  whereby  a  mortgagor  surrenders  the 
possession  of  all  his  interest  in  specific  personal  property  to  a  per- 
son named,  giving  him  power  to  lease  or  sell  the  same,  and  apply 
the  proceeds  to  certain  indebtedness,  will  not  entitle  such  person  to 
the  possession  of  said  property,  as  against  one  claiming:  under  a 
prior  mortgage  upon  the  same  property. 

Appeal  from  PocaJiontas  District  Court.— Rotx.  Lot 

Thomas,  Judge. 

Monday,  October  27,  1890. 

Action  of  replevin.  A  demurrer  to  plaintiff's 
petition  was  sustained,  and,  standing  on  his  pleading, 
he  appeals. 

/.  W.  Bane  and  OoldsmitJi  &  Harty  for  appellant. 

James  Dougherty  and  Wm,  Milchrist^  for 
appellees. 

Beck,  J. — The  plaintiff  alleges  in  his  petition  that 
he  is  the  unqualified  owner,  and  entitled  to  the  present 
possession,  of  certain  cattle,  suflSciently  described  in 
the  petition  ;  that  he  acquired  the  ownership  of  the 
cattle  by  a  written  pledge  to  secure  the  payment  of 
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seven  hundred  and  ten  dollars,  and  that  he  took  posses- 
sion of  the  property  nnder  such  writing  and  the  oral 
assent  of  the  owners.  The  writing  is  set  out  as  an 
exhibit,  and  is  made  a  part  of  the  petition.  It  is  alleged 
in  the  petition  that  defendants  claim  the  property,  and 
detain  it,  on  the  ground  that  the  owners  of  the  property 
executed  four  chattel  mortgages,  one  to  each  of  the 
respective  defendants,  which  cover  the  property  in  con- 
troversy. Copies  of  these  mortgages-are  made  exhibits 
to  the  petition.  It  is  alleged  by  plaintiff  that  his  lien 
or  claim  on  the  property  is  prior  and  paramount  to 
defendants'  mortgages,  for  the  reason  the  property  is 
not  sufficiently  described  to  impart  notice  of  the  con- 
veyances intended  to  be  made  by  the  instruments.  The 
chattel  mortgages  were  executed  and  filed  for  record 
before  the  paper  upon  which  plaintiff  bases  his  claim 
was  made.  This  paper  is,  in  fact,  a  lease  of  certain 
lands  to  plaintiff  from  the  owners  of  the  property  in 
controversy,  containing  a  declaration  to  the  effect  that 
they  "put  plaintiff  in  full  possession  of  all  their 
interest  in  the  cattle,  and  the  increase,"  with  power  to 
leasry  or  sell  them,  and  apply  the  proceeds  upon  certain 
notes  held  by  plaintiff. 

II.  The  instrument  is  neither  a  mortgage,  nor  does 
it  witness  ,an  absolute  sale.  It  simply  surrenders  the 
possession  of  the  interest  of  the  owners  and  creates  an 
agency  with  power  of  sale.  The  interest  held  by  the 
owners  was  that  of  mortgagors.  Of  course  the  mort- 
gage, if  valid,  would  hold  the  property,  and,  as  there  is 
nothing  in  the  instrument  under  which  plaintiff  claims^ 
showing  a  purpose  to  defeat  the  mortgages,  their  rights 
were  in  no  way  affected  by  it.  The  plaintiff  insists 
that  the  mortgages  are  void  because  of  insufficient 
description  of  the  property  covered.  One  of  the  mort- 
gages, it  cannot  be  claimed,  is  subject  to  this  objection: 
It  covers  all  the  property  of  the  mortgagor,-  which  is 
sufficiently  identified  by  statements  as  to  the  locality  in 
^vhich  it  may  be  found.  It  is  sufficient  to  authorize 
defendant  to  take  and  hold  the  property  as  against 
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plaintiff.     We  need  not  inquire  as  to  the  effect  of  the 
other  mortgages. 

We  reach  the  conclusion  that  the  court  below,  by 
sustaining  the  demurrer,  rightly  held  that  the  petition 
shows  no  right  of  plaintiff  to  hold  the  property  as 


against  defendants.     Affirmed. 


Peter   Blasser,    Appellee,   v.   J.   C.    Moats  et  al.j 

Appellants. 

1.  Conveyance  of  Beal  Estate :  appeajl  :  bbcord.  The  supreme 
court  will  not  consider  a  motion  filed  in  that  court  when  there  is 
no  proof  of  service  thereof  of  record. 

2.     :  RELEASE  OF  DOWER  *.  AGREEMENT :  Evn>ENGS .    In  an  action 

to  foreclose  a  mortgage  on  real  property  for  the  collection  of  one- 
sixth  of  the  purchase  price  thereof,  the  defendant  claimed  that  he 
held  a  deed  of  the  plaintiff  *8  interest  in  the  land  only,  and  that  at 
the  time  of  the  purchase  the  plaintiff  agreed  to  make  the  title  com- 
plete by  obtaining  his  wife's  signature  thereto.  The  defendant's 
testimony  was  corroborated  by  two  witnesses  who  lyere  present  at 
the  exchange  of  papers.  The  plaintiff's  denial  of  such  agreement 
was  unsupported  by  direct  evidence,  except  that  one  witness,  who 
was  present  when  the  terms  of  sale  were  talked  over,  testified  that 
nothing  was  then  said  about  the  wife,  but  it  appeared  that  prior  to 
the  sale  the  plaintiff  and  his  wife  had  separated,  and  a  suit  between 
them  was  then  pending  for  a  divorce,  in  which  the  defendant  was 
attorney  for  plaintiff,  and  had  advised  plaintiff,  prior  to  the  execu- 
tion of  the  deed  in  controversy,  to  obtain  a  conveyance  to  these 
lands  from  his  wife,  which  he  did,  and,  after  the  deed  to  defend- 
ant, delivered  the  same  to  said  defendant  at  his  request.  Held^ 
that  the  claim  of  defendant  was  supported  by  the  evidence,  and 
that  plaintiff 's  petition  should  be  dismissed. 

Appeal  from  Wright   District  Court. — Hon.    J.    L. 

Stevens,  Judge. 

Tuesday,  October  28,  1890. 

On  the  second  of  October,  1882,  the  plaintiflfs  exe- 
cuted to  defendant,  A.  J.  Moats,  a  warranty  deed  for 
eighty  acres  of  land  in  Wright  county,  for  a  consider- 
ation of  twelve  hundred  dollars,  which  consideration  has 
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been  paid  except  one  note  for  two  hundred  dollars,  on 
which  the  plaintiff  brings  this  action,  and  asks  the  fore- 
closure of  a  mortgage  given  to  secure  it  on  the  premises 
sold.  The  defense  is  that  the  wife  of  the  plaintiff  did 
not  join  in  the  deed  of  the  premises  to  defendant  Moats, 
and  that,  at  the  time  of  the  execution  of  the  deed  and 
the  mortgage  to  secure  the  note  the  plaintiff  agreed  to 
procure  his  wife's  signature  to  that  or  another  deed  to 
the  defendant,  which  he  has  failed  to  do,  and  that  the 
dower  interest  of  the  wife  has  not  been  relinquished. 
The  agreement  to  procure  a  relinquishment  of  the  dower 
interest  is  denied  by  the  plaintiff.  The  district  court 
gave  judgment  for  the  plaintiff,  and  the  defendants 
appeal. 

Moats  &  Moats  and  Nagle  &  Birdsall^  for  appel- 
lants. 

Aaron  YearonSy  for  appellee. 

Granger,  J. — I.     Appellee  files  a  motion  asking  us 
to  strike  out  a  part  of  appellants'  abstract,  but  there  is 

1.  coNyKTANCK  "^  P^^^^  ^^  ^^^^^^^  ^^  ^^^  motlou,  as 
app^ai?^*^^ "  i^equired  by  rule  number  52,  of  this  court^ 
record.  ^ud  the  motiou  must  be  disregarded. 

IT.     The  controlling  question  in  the  case  is,  did  the 
plaintiff,   at  the  time  of  making  the  deed,   agree  to 

g  .release    P^ocuro  the  signature  of  his  wife  to  the  deed, 

S^^ment  •  ^^  procure  the  conveyance  of  her  dower 
evwence.  interest  to  the  defendant?  To  our  minds 
the  solution  of  the  question  from  the  evidence  is 
not  difficult.  The  plaintiff's  evidence  in  support  of 
such  an  agreement  is  that  of  J.  C.  Moats,  who  says 
that,  at  the  time  of  the  conveyance,  the  plaintiff 
did  agree  to  obtain  such  a  conveyance  from  his 
wife,  and  that  he  afterwards  took  the  deed  to  obtain  her 
signature  to  it.  The  justice  who  took  the  acknowledg- 
ment of  the  deed  is  a  witness  for  defendants,  and  says  : 
"  The  question  of  the  wife's  not  joining  in  the  deed  was 
talked  over,  and  Peter  Blasser  said  he  would  make  that 
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all  right  by  getting  her  to  sign  it."  The  same  witness 
also  says  he  was  in  the  office  of  Moats  &  Moats  when 
Blasser  was  present,  and  one  Boyd  asked  Moats  if  the 
notes  he  had  given  Blasser  were  all  right.  *'  Mr.  Moats 
replied  that  the  notes  were  all  right  if  Mr.  Blasser  made 
the  title  to  the  land  all  right,  as  he  agreed.  Mr.  Blas- 
ser replied  that  he  would  make  that  all  right."  This 
evidence  is  met  by  a  denial  by  the  plaintiff  that  he  made 
such  an  agreement,  and  stands  unsupported  except  by 
one  witness  ( Dersch^id )  who  says  he  was  present  at 
the  sale.  By  that  he  does  not  mean  that  he  was  present 
at  the  making  of  the  papers,  but  at  his  home  when  the 
parties  talked  over  the  terms  of  the  trade,  and  nothing 
was  then  said  about  the  wife.  Derscheid  does  not  pre- 
tend to  contradict  Moats,  and  the  justice  as  to  what  was 
said  when  the  papers  were  made  out,  for  he  was  not 
there.  The  record  shows  two  witnesses  against  the  one 
as  to  what  was  said  about  the  wife's  relinquishment 
being  obtained.  Plaintiff  does  not  dispute  that  he  took 
the  deed  to  get  his  wife's  signature  to  it  after  he  had 
made  it.  It  appears  that  the  plaintiff  and  his  wife  were 
not  living  together,  and  that  there  had  been  a  divorce 
proceeding  instituted  against  her,  and  that  the  defend- 
ants in  this  suit  were  attorneys  for  the  plaintiff  in  that, 
and  knew  the  plaintiff  and  his  wife  were  not  living 
together  at  the  time  of  the  conveyance.  It  also  appears 
that  J.  C.  Moats,  at  some  time  before  this  conveyance 
was  completed,  advised  plaintiff  to  get  from  his  wife  a 
conveyance  of  her  interest  in  the  lands,  and,  some  time 
after  the  deed  was  made  to  the  defendant  Moats,  he 
asked  plaintiff  for  that  deed,  and  plaintiff  gave  it  to 
him.  Some  importance  is  attached  to  this  transaction 
by  appellee.  It  is,  however,  to  be  kept  in  mind  that  the 
taking  of  this  deed  as  a  conveyance  of  the  wife's  interest 
was  not  thought  of  at  the  time  of  the  sale  of  the  land  to 
the  defendants.  The  existence  of  the  deed  was  then 
known  to  both  parties,  and,  some  time  afterwards, 
Moats  asked  for  it,  and  received  it.  The  incident  serves 
somewhat  to  show  that  the  land  was  not  purchased 
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regardless  of  the  interest  of  the  wife ;  and  plaintiff 
nowhere  pretends  that  a  word  was  ever  spoken  to  the 
effect  that  less  than  a  perfect  title  was  to  be  conveyed. 
The  plaintiff  is  an  illiterate  German,  and  did  not  under- 
stand our  language  perfectly,  and  was  ignorant  of  the 
law  governing  the  transfer  of  lands,  and  it  may  be 
assumed  that  he  believed  that,  by  his  deed  from  the 
wife,  he  obtained  a  release  of  her  contingent  interest, 
and  there  is  some  reason  for  thinking  that,  when  the 
transfer  was  advised,  our  statutory  provision  on  that 
subject  was  not  in  mind,  and,  but  for  the  strong  corrob- 
oration of  the  defendant  as  to  the  agreement  when  the 
deed  was  made,  we  might  readily  understand  that  the 
plaintiff's  deed  was  accepted,  relying  on  a  mistaken 
view  of  the  law  as  to  the  rights  of  the  wife.  What 
would  be  the  rights  of  the  defendant  if  the  deed  was 
accepted  with  such  a  mistaken  view,  we  need  not  discuss. 
That  both  plaintiff  and  defendants  expected  that  the 
title  of  the  defendants  would  be  a  good  one,  is  not  open 
to  question  from  the  claims  of  either  party.  That  the 
title  is  not  a  good  one,  is  absolutely  certain.  This  fact 
as  to  the  purpose  of  the  parties,  and  the  real  condition 
of  the  title,  with  the  preponderance  of  evidence  as  to  the 
agreement,  makes  it  our  duty  to  reverse  the  action  of 
the  district  court,  and  direct  that  the  plaintiff's  petition 
be  dismissed.     Bsversed. 


81    468 
U9    316 


Omaha  &  St.  Louis  RaTlway  Company,  Appellee,  v. 
James  O'Neill,  Sheriff,  et  al.y  Appellants. 

1.  Change  of  Venue :  application  by  nominal  party.  A  defend- 
ant who  is  only  a  nominal  party  to  a  cause  cannot  compel  a 
change  in  the  place  of  trial  without  the  concurrence  of  his 
codefendant  who  is  the  real  party  in  interest,  and  who  has  filed 
an  answer  to  plaintiff's  petition  prior  to  the  application  for  a 
ransfer  of  the  cause. 
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2.  Mortgage :  foreclosubb  :  dbcree  :  effect.  Where  in  a  suit 
for  the  foreclosure  of  a  mortgage  an  issue  is  presented  involving 
the  rights  of  all  parties  having  or  claiming  any  interest  in  the 
property  claimed  under  the  mortgage,  the  determination  of  such 
issue  by  a  court  of  competent  jurisdiction  is  conclusive  upon  one 
who  was  then  a  mere  general  creditor  of  the  mortgagor. 

Appeal    from    Des   Moines    District    Court. — Hon. 

Charles  H.  Phelps,  Judge. 

Tuesday,  October  28,  1890. 

This  is  an  action  in  equity  for  an  injunction  to 
restrain  the  defendant  O'Neill,  who  is  sheriff  of  Potta- 
wattamie county,  from  selling,  at  sheriff's  sale,  certain 
real  estate  and  certain  shares  in  a  corporation,  upon  an 
execution  issued  upon  a  judgment  rendered  in  Des 
Moines  county  district  court,  in  an  action  in  which  one 
B.  R.  Westfall  was  plaintiff,  and  the  Wabash,  St. 
Louis  &  Pacific  Railway  Company  was  defendant. 
Baid  judgment  is  now  the  property  of  the  defendants, 
Polk  &  Hubbell.  The  ground  upon  which  the  plaintiff 
seeks  the  injunction  is  that  the  property  levied  upon  is 
not  the  property  of  the  defendant  in  execution,  but 
that  it  is  the  property  of  the  plaintiff.  A  preliminary 
injunction  was  issued  as  prayed,  which,  upon  final 
hearing,  was  made  perpetual.     The  defendants  appeal. 

H.  8.  Priest  and  ^.  T.  Hughes^  for  appellants. 

Theo.  Sheldon,  for  appellee. 

RoTHKOCK,  C.  J. — I.  The  first  question  arising 
upon  the  record  is  whether  the    court    should  have 

changed  the  place  of  trial  to  Pottawattamie 
venue:  appii-  couuty,  lu  pursuauce  of  a  motion  made  by 
Sominai         the  defendant  O'Neill.     Counsel  for  appel- 

Pftrty 

lants  insist  that  the  court  erred  in  over- 
ruling the  motion.  Thomas  O'Neill,  the  sheriff,  is  a 
resident  of  Pottawattamie  county.  The  defendants, 
Polk  &  Hubbell,  are  residents  of  Polk  county,  and  the 
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judgment  was  rendered  in,  and  the  execution  issued 
from,  Des  Moines  county.  The  petition  for  an  injunc- 
tion was  filed  on  the  fifth  day  of  March,  1888,  and,  on 
the  tenth  day  of  the  same  month,  Polk  &  Hubbell  tiled 
their  answer.  On  the  thirtieth  day  of  the  same  month, 
the  defendant  O'Neill  filed  a  motion  for  a  change  of 
the  place  of  trial.  The  defendants,  Polk  &  Hubbell,  did 
not  join  in  this  motion.  O'Neill  did  not,  at  any  time, 
file  an  answer  in  the  case,  and,  on  the  final  decree,  he 
was  adjudged  to  be  in  default  for  want  of  an  answer. 
It  is  provided  by  section  2580  of  the  Code  that,  "if  a 
suit  be  brought  in  the  wrong  county,  it  may  there  be 
prosecuted  to  a  termination,  unless  the  defendant, 
before  answer,  demands  a  change  of  place  of  trial  to 
the  proper  county."  It  is  not  pretended  that  O'Neill 
has  any  personal  interest  in  the  action.  For  the  pur- 
poses of  this  case,  he  is  a  mere  ministerial  ofiicer  of  the 
law,  in  a  state  of  inaction,  pending  the  litigation 
between  the  plaintiff  and  the  defendants,  Polk  &  Hubbell, 
the  real  parties  defendant.  Polk  &  Hubbell  filed  the 
only  answer  that  was  filed  before  the  motion  for  change 
of  venue  was  made.  The  motion  came  too  late  to  be  of 
benefit  to  them,  and  the  statute  does  not  contemplate 
that  a  merely  nominal  party,  without  the  concurrence 
of  the  real  parties,  may  compel  a  transfer.  The  real 
question  at  issue  was  tried  in  the  district  court  of  Des 
Moines  county  by  the  real  parties  in  interest,  without 
objection,"  and  this  court  is  not  called  upon  to  deter- 
mine for  them  whether  it  was  tried  in  the  proper 
county. 

II.     We  come  now  to  a  consideration  of  the  merits 

of  the  case.     It  involves  but  one  ultimate  question, 

2  MoBTOAos  •     which  is,  whether  the  property  levied  upon 

dewee?"'^'    ^^  owued  by  the  plaintiff,   the  Omaha  & 

effect.  gt     i^nis    Railway  Company.     The    said 

plaintiff  claims  to  be  the  owner,  through  the  foreclosure 

of  a  mortgage  dated  February  15,  1879,  a  foreclosure 

sale  thereunder,  and  a  master's  deed  of  the  date  of 

March  29,   1887,   and  a  supplementary  decree  dated 

Vol.  81—30 
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October  7,  1887,  The  defendants  claim  nnder  a  judg- 
ment recovered  December  30,  1885,  in  the  circuit  court 
of  Des  Moines  county,  an  execution  issued  from  that 
court  dated  November  21,  1887,  and  a  transcript  of  said 
judgment  tiled  in  Pottawattamie  county,  November  23, 
1887,  and  a  levy  made  December  1  in  the  same  year. 
ITie  property  in  dispute  is  situated  in  Pottawattamie 
county.  It  will  be  conceded  for  the  purposes  of  this 
case  that,  if  the  transcript  of  the  judgment  had  been 
filed  in  Pottawattamie  county  before  the  said  foreclos- 
ure suit  was  commenced,  the  judgment  would  have 
been  a  lien  upon  the  property.  This  concession  is 
made  to  avoid  a  voluminous  statement  of  the  contents 
of  certain  deeds,  mortgages,  decrees  of  foreclosure  and 
other  documents  set  out  in  the  record.  They  are  all 
immaterial  to  the  vital  question  in  the  case.  The 
mortgage  under  a  foreclosure  of  which  the  plaintiflf 
claims  the  property  in  controversy  describes  the  prop- 
erty mortgaged  in  these  words:  "All  and  every  part 
and  parcel  of  the  continuous  line  of  railroad  aforesaid, 
and  all  right,  title  and  interest  therein,  as  now  owned, 
leased  and  held  by  the  said  St;  Louis,  Kansas  City  & 
Northern  Railway  Company,  commencing  at  said  Elm 
Flats,  near  Pattonsburg  in  the  state  of  Missouri,  and 
extending  through  the  counties  of  Daviess,  Gentry, 
Nodaway  and  Atchison,  in  said  state  of  Missouri,  and 
through  the  counties  of  Page,  Fremont,  Mills  and  Pot- 
tawattamie, in  the  state  of  Iowa,  to  the  city  of  Council 
Bluffs,  in  said  state,  as  said  railroad  now  is,  or  may 
be  hereafter,  constructed,  maintained,  operated  or 
acquired,  together  with  all  the  privileges,  rights,  fran- 
chises, real  estate,  right  of  way,  depots,  depot  grounds, 
sidetracks,  water-tanks,  engines,  cars  and  other  appur- 
tenances thereunto  belonging."  If  this  description 
includes  the  property  levied  upon  in  this  case,  the 
decree  of  the  district  court  is  correct,  becauses  it  is  not 
claimed  that  the  proceedings  in  the  foreclosure  suit 
were  not  in  all  respects  regular.  The  property  levied 
upon  by  O'Neill,  sheriff,  as  shown  by  his  return,  is  as 
follows:     ** About , three  acres  of  ground  situated  in 
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northwest  quarter  of  section  2,  and  in  southwest  quar- 
ter of  southwest  quarter  of  section  35,  township  74, 
range  44,  now  occupied  by  the  buildings  and  grounds 
of  the  Union  Elevator  Company  of  Council  Bluifs, 
Iowa ;  also,  the  following  personal  property :  All  the 
stock  andi  shares  of  stock,  consisting  of  foui*  hundred 
and  sixty-seven  shares,  more  or  less,  of  the  nominal 
value  of  one  hundred  dollars  per  share,  in  the  certain 
corporation  known  as  the  'Union  Elevator  Company,' 
of  Council  Bluffs,  Iowa,  and  all  the  interest  of  the  said 
Wabash,  St.  Louis  &  Pacific  Railway  Company  in  said 
corporation,  and  the  assets  thereof." 

It  should  have  been  stated  that  the  action  for  the 
foreclosure  of  the  mortgage  was  in  the  circuit  court  of 
the  United  States  for  the  southern  district  of  Iowa. 
The  question  was  submitted  to  the  court  in  the  action 
for  foreclosure,  whether  the  above-described  Union 
Elevator  property  and  the  shares  of  stock  were  included 
in  the  said  mortgage,  and  it  was  held  that  it  was  so 
included,  and  that  it  was  part  of  the  mortgaged  prop- 
erty. That  question  was  not  one  presented  to  that 
court  merely  to  settlei  the  claims  made  by  the  receivers 
appointed  by  the  federal  courts  in  Missouri  and  Iowa. 
So  far  as  appears,  all  parties  having  any  interest  in  the 
railroad  mortgaged  and  its  appurtenances  were  parties 
to  that  action.  Counsel  for  defendants  makes  some 
claim  to  the  effect  that,  by  a  strict  foreclosure  of  a 
mortgage,  nothing  is  subject  to  the  mortgage,  except 
the  property  described,  and  that,  in  such  a  proceeding, 
no  such  orders  are  made  as  was  entered  by  the  federal 
court.  But  this  was  not  a  strict  foreclosure.  The 
action  involved  all  of  the  rights  of  all  of  the  parties  to 
all  the  property  embraced  in  the  mortgage,  and  it  was  a 
question  for  the  federal  court  to  construe  the  mortgage, 
and  determine  just  what  property  was  mortgaged.  The 
defendants  have  no  right  to  complain  of  the  decision  of 
the  federal  court.  At  that  time,  they  had  no  lien 
against  the  Wabash,  St.  Louis  &  Pacific  Railroad  Com- 
pany upon  any  property  outside  of  Des  Moines  county. 
It  is  possible  that  they  might  have  presented  a  case 
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entitling  them  to  relief,  upon  the  ground  that  the 
Wabash  Company  and  the  plaintiff  herein,  by  fraud 
and  collusion,  obtained  a  decree  including  property 
that  was  not  mortgaged.  But  no  such  claim  is  made. 
The  defendants  were  mere  general  creditors  without 
liens,  and  they  have  no  right  to  question  the  construc- 
tion placed  upon  the  mortgage  by  the  federal  court.  It 
is  claimed  that  an  appeal  was  taken  from  said  order  to 
the  supreme  court  of  the  United  States,  and  that  the 
appeal  is  still  pending.  But  it  appears  that  the  order 
was  not  suspended  by  bond,  and,  unless  so  suspended, 
the  order  remains  in  full  force.  Kourtze  v.  Omaha 
Hotel  Co.,  107  U.  S.  378 ;  2  Sup.  Ct.  Rep.  911.  It  is 
claimed  further  that  an  action  in  equity  cannot  be 
maintained,  because  the  property  involved  in  the 
action  is  personal  property,  in  the  nature  of  choses 
in  action.  Bat  the  return  of  the  sheriff  shows  that 
he  made  a  levy  upon  real  estate ;  and  the  order  made 
by  the  federal  court  includes  the  shares  of  stock  as 
incident  to  the  elevator  property.  We  have  not 
thought  it  necessary  to  refer  to  the  numerous  author- 
ities cited  by  counsel.  We  have  preferred  to  determine 
the  cause  upon  well-established  fundamental  prin- 
ciples. We  cannot  follow  counsel  into  the  examin- 
ation of  authorities  upon  the  rights  of  lienholders. 
These  defendants  were  not  lienholders  at  any  time. 
When  they  filed  their  transcript  of  the  judgment  in 
Pottawattamie  county,  the  judgment  defendant  had  no 
interest  in  this  elevator  property,  nor  in  the  shares  of 
stock  in  the  corporation. 

The  decree  will  be  affirmed. 
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D.  M.  Douglass,  Appellee,  v.  John  Hannah  et  al.^ 

Appellants. 

Conveyance  in  Fraud  of  Creditors :  negotiablb  paper  :  notice. 
A  conveyance  of  real  estate  by  an  insolvent  debtor  to  one  of  his 
sons  in  consideration  of  his  promissory  note  for  the  purchase  price, 
which  note  is  transferred  by  the  father  before  maturity  to  another 
son,  will,  in  the  absence  of  evidence  that  the  holder  of  the  note 
paid  value  therefor,  be  deemed  fraudulent  and  void  as  to  existing 
creditors. 

Appeal  from   Mills    District    Court — Hon.   George 

Carson,  Judge. 

T  desday,  October  28,  1890. 

Action  in  chancery  by  creditors'  bill.  There  was  a 
decree  granting  the  relief  prayed  for  by  plaintiff.  The 
defendant  and  an  intervener  appeal. 

L.  T,  Oenung  and  W.  S.  Lewis y  for  appellants. 

Shirley  Oilliland  and  H,  C.  WatJcins^  for  appell  ee 

Beck,  J. — The  plaintiflE  recovered  judgment  against 
W.  F.  Hannah  &  Co.  and  John  Hannah.  Before  the 
judgments  v^rere  rendered,  John  Hannah  conveyed 
eighty  acres  of  land  to  A.  J.  Hannah.  Plaintiff  alleges 
that  this  conveyance  was  without  consideration,  and 
was  made  to  defraud  plaintiff,  and  prevent  the  collec- 
tion of  his  claim  against  defendants  in  the  judgments. 
L.  Bently,  L.  H.  Dalhoff  &  Co.  and  Anderson,  Lewis 
&  Co.,  who  had  recovered  judgments  against  defendants, 
intervened,  alleging  that  the  conveyance  by  John 
Hannah  was  fraudulent,  and  executed  to  defeat  them 
and  other  creditors.  A.  J.  Hannah,  after  the  iiling  of 
the  petitions  of  plaintiff  and  interveners,  died,  and  his 
administratrix  was  substituted  as  a  party,  and  answered 
the  petitions  in  this  case,  denying  all  the  allegations 
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thereof.  L.  C.  Hannah  intervened,  showing  that  he 
was  the  holder  of  a  note  payable  to  bearer,  given  by 
A.  J.  Hannah  for  the  purchase  of  the  land  from  John 
Hannah.  He  alleges  that  he  purchased  the  note  before 
maturity  for  a  valuable  consideration,  and  without 
notice  of  any  equity  therein,  or  of  any  fraud  connected 
therewith.  These  pleadings  were  all  denied  by  the 
adverse  parties. 

The  questions  involved  in  the  case,  upon  all  the 
issues,  are  wholly  of  fact,  and  demand  discussion  at  no 
length.  The  evidence  leads  the  mind  to  the  conclusion 
that  the  defendants  and  the  inter venor,  L.  C.  Hannah, 
who  were  father  and  sons,  resorted  to  the  expedients  of 
the  sale  of  the  lands,  the  taking  of  a  negotiable  note 
therefor,  and  the  transfer  thereof  to  one  of  the  sons,  in 
order  to  defeat  the  judgment  creditors  who  are  parties 
to  this  suit.  That  the  son  to  whom  the  land  was  con- 
veyed, and  the  other  to  whom  the  note  was  transferred, 
had  knowledge  of  the  fraudulent  purpose  of  their 
father  cannot  be  doubted.  The  note  given  for  the  con- 
sideration for  the  land  was  assigned  to  L.  C.  Hannah, 
and  it  is  not  shown  that  he  paid  one  cent  for  it,  and  we 
are  authorized  to  infer  that  he  did  not.  Surely  a  trans- 
action of  this  character  between  parties  having  knowl- 
edge of  its  fraudulent  purposes  cannot  defeat  honest 
creditors. 

It  is  our  opinion  that  the  decree  of  the  district 
court  ought  to  be  affirmed. 


1  81    470 
124    854 

I  81  470        Council  Bluffs  Loan  &  Trust  Company,  Appellant, 
1!!1L-??^  V.  F.  A.  Jennings  et  al.^  Appellees. 

1.  Attorney  and  Client :  agreements  of  attornbts  :  new  trial. 
An  attorney  may  bind  his  client  by  an  agreement  with  oppofling 
counsel  for  the  continuance  of  a  cause  from  term  to  term,  but  no 
evidence  of  such  an  agreement  is  competent  as  against  a  party 
denying  the  same,  except  the  statement  of  bis  attorney,  or  the 
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attorney's  written  agreement  duly  signed  and  filed  with  the  clerk 
of  the  court,  or  an  entry  thereof  upon  the  records  of  the  court.  But 
where  such  agreement  may  he  legitimately  drawn  from  the  state- 
ments of  an  affidavit  of  a  former  attorney  for  the  party  against 
whom  the  agreement  is  sought  to  be  enforced,  and  it  appears  tbat 
a  cause  has  been  called  to  trial  contrary  to  the  terms  thereof,  and 
in  the  absence  of  the  opposite  party,  and  of  his  attorney,  a  hew 
trial  thereof  may  be  properly  granted  upon  the  petition  of  the 
party  injured. 

2.     : : :  pleading.   Where  an  application  for  anew 

trial,  made  more  than  thre^  days  after  judgment,  is  by  motion, 
but  the  same  contains  an  averment  in  which  it  is  described  as  a 
petition,  and  contains  statements  and  demands  for  relief  which 
would  be  proper  in  a  petition,  it  will  be  deemed  sufficient,  espe- 
cially where  objection  thereto  was  not  made  in  the  court  below. 

Appeal  from    Pottawattamie  District  Court. — Hon. 

N.  W.  Macy,  Judge. 

Tuesday,  October  28,  1890. 

Tins  is  an  appeal  from  an  order  granting  a  new 
trial. 

7".  Lyman^  for  appellant. 

Charles  Mackenzie^  for  appellees. 

Robinson,  J. — This  action  was  commenced  on  the 
fourth  day  of  June,  1886.  The  petition  contains  two 
counts.  The  first  set  out  as  a  cause  of  action  a  prom- 
issory note  for  the  sum  of  four  hundred  and  forty- 
eight  dollars,  made  by  defendants  and  one  Jennie 
Dickson.  The  second  set  out  a  promissory  note  for 
three  hundred  and  thirty-six  dollars,  made  by  Jennie 
Dickson,  and  a  chattel  mortgage  given  to  secure  its  pay- 
ment, and  alleged  that  defendants  had  taken  forcible 
and  unlawful  possession  of  the  mortgaged  property,  and 
had  appropriated  it  to  their  own  use,  and  that  it  was 
of  the  value  of  twelve  hundred  dollars.  The  petition 
alleged  that  a  reasonable  attorney's  fee  was  the  sum 
of  one  hundred  dollars,  and  demanded  judgment  against 
the  defendants  for  the  sum  of  one  thousand  dollars, 


N. 


472       C.  B.  Loan  &  Trust  Co.  v.  , jENNiNfis.  [81  Iowa 

with  interest  thereon  at  ten  percent,  per  annum  from 
June  1,  1885,  and  costs.  At  the  August  term,  1885,  the 
defendants  appeared  and  filed  an  answer.  In  it  they 
alleged  full  payment  of  the  note  set  out  in  the  first 
count  of  the  petition  with  costs,  prior  to  the  first  day 
of  the  term,  and  that  the  payment  was  accepted  in  lull 
settlement  of  that  note,  and  that  it  was  surrendered  to 
them.  The  answer  denied  that  defendants  were  indebted 
to  plaintiff  in  any  sum  whatever  ;  denied  that  they  had 
taken  unlawful  possession  of,  or  converted  to  their  own 
use,  any  goods  or  chattels  belonging  to  plaintiff  or  upon 
which  he  had  a  mortgage,  and  denies  that  they  had 
deprived  him  of  any  security.  The  answer  alleges  that 
defendants  signed  the  note  set  out  in  the  first  count  of 
the  petition  as  sureties  for  Jennie  Dickson,  and  that  at 
the  time  they  signed  it  she  executed  and  delivered  to 
them  a  chattel  mortgage  on  the  property  described  in 
the  mortgage  of  plaintiff  to  hold  them  harmless  as  sure- 
ties, and  that  the  mortgage  so  given  to  them  was  duly 
recorded  long  before  the  mortgage  to  plaintiff  was 
given ;  that,  after  the  note  described  in  the  said  first 
count  became  due,  the  principal  having  failed  to  pay  it, 
defendants  duly  and  lawfully  foreclosed  their  mortgage, 
and  sold  the  property  therein  described  for  the  sum  of 
two  hundred  and  fifty  dollars,  which  was  paid  to  plain- 
tiff ;  that  plaintiff  advise^  defendants  to  take  possession 
of  the  property  under  their  mortgage  and  sell  it,  and 
was  informed  that  it  was  done.  Defendants  demand 
judgment  for  costs.  After  the  filing  of  the  answer 
plaintiff  amended  its  petition  so  as  to  demand  judg- 
ment for  the  amount  of  the  note  set  out  in  the  second 
count  of  the  petition,  with  interest,  attorney's  fees  and 
costs.  The  cause  was  then  continued  at  the  August 
term,  1885,  and  from  time  to  time  until  the  April  term, 
1889.  More  than  ten  davs  before  that  term  a  trial 
notice  was  filed  by  plaintiff,  the  cause  was  assigned 
for  trial  on  the  fifth  day  of  April,  1889,  in  the  regular 
order,  and  on  that  day  proceedings  were  had  which 
resulted  in  a  judgment  for  plaintiff  for  five  hundred 
and  eight  dollars  and  ninety-three  cents,  an  attorney's 
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fee  for  thirty-five  dollars,  and  three  dollars  and  fifty 
cents'  costs.  The  proceedings  were  had  and  judgment 
rendered  in  the  absence  of  defendants,  who  did  not 
appear  in  person  nor  by  attorney.  On  the  nineteenth 
day  of  July,  1889,  and  during  the  term  of  court  at 
which  judgment  was  rendered,  the  defendants  appeared 
and  filed  an  application  to  have  the  judgment  vacated, 
supporting  the  application  by  affidavits  of  defendant 
Jennings,  and  the  attorney  for  the  defendant  Traver. 
Counter-aflidavits  of  attorneys  Lyman  and  Hunter 
were  filed,  and  the  application  was  submitted  on  the 
showing  thus  made.  Before  it  was  ruled  upon  by 
the  court,  plaintiff  offered  in  open  court  to  remit  of  the 
judgment  in  controversy  the  attorney's  fee,  and  all 
interest  in  excess  of  six  per  cent,  per  annum.  The 
offer  was  refused  by  defendants,  and  the  application  was 
sustained.    Of  that  ruling  appellant  complains. 

I.  The  affidavit  of  Jennings  shows  that  none  of  the 
defendants  resided  within  forty  miles  of  Council  BluflFs 
1.  attobkbt  when  the  action  was  commenced,  nor  at  any 
Memento  of  ^^^^  thereafter;  that,  immediately  after 
newTriaf.'  ^^®  actiou  was  Commenced  the  codefendants 
of  Jennings  arranged  with  him  to  take 
charge  of  the  defense,  to  employ  an  attorney  and  pre- 
pare the  case  for  trial.  He  employed  J.  A.  Traver,  a 
practicing  attorney  of  Dunlap,  to  appear  and  conduct 
the  defense,  and  advised  him  fully  of  the  facts  in  the 
case.  After  the  settlement  of  the  note  signed  by  defend- 
ants, Jennings  was  informed  from  time  to  time  by 
Traver  that  the  cause  was  being  continued  as  to  the 
second  count  of  the  petition  to  accommodate  the  attor- 
neys for  plaintiff,  and  that  he  would  give  timely  notice 
of  the  time  of  trial.  Defendants  had  no  knowledge  that 
a  trial  would  be  demanded  at  the  April  term,  1889,  nor 
that  it  had  been  granted  until  the  fifth  day  of  July  of 
that  year,  when  demand  for  the  payment  of  the  judg- 
ment was  made  upon  them  by  the  sheriff  of  Harrison 
county.  The  affidavit  of  Traver  showed  his  employment 
by  defendant  as  alleged  by  Jennings  ;  that  at  that  time 
the  plaintiff  was  represented  by  the  law  firm  of  Lyman 
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&  Hunter,  of  Council  Bluflfs,  composed  of  Joseph 
Lyman  and  P.  M.  Hunter;  that  Traver  and  Hunter 
agreed  that  the  cause  should  not  pe  called  for  trial  at 
any  term  of  court  unless  by  mutual  "agreement ;  that 
Lyman  was  a  member  of  congress  for  the  period  of  four 
years  from  the  fourth  day  of  March,  1886,  and  during 
that  time  the  business  of  the  firm  was  chiefly  done  by 
Hunter  ;  that  in  April,  1888,  it  was  agreed  between 
Traver  and  Hunter  that  the  case  should  not  be  called 
for  trial  until  after  he  had  given  Traver  four  or  five 
days'  notice,  and  that  Hunter  should  give  Traver  per- 
sonal notice  by  letter  of  the  time  when  Lym^-n  & 
Hunter  would  be  able  to  try  the  case ;  that  Traver 
relied  upon  said  agreements,  but  received  no  notice  of 
the  purpose  of  the  attorneys  for  plaintiff  to  ask  for  a 
trial,  that  the  firm  of  Lyman  &  Hunter  was  dissolved 
about  March  10,  1889,  and  that  the  case  was  called  for 
trial  by  attorney  Lyman.  The  affidavit  of  Lyman  shows 
that,  so  far  as  he  had  knowledge,  no  arrangement  to 
continue  the  cause  or  to  give  personal  notice  of  calling 
it  for  trial  was  ever  made.  The  affidavit  of  Hunter 
denies  the  agreements  claimed  by  Traver,  but  contains 
a  statement  as  follows:  "I  further  say  that  the  only 
agreement  or  understanding  I  ever  made  or  entered 
into  in  regard  to  such  cause,  with  any  person,  was  as 
follows :  Some  time  in  the  early  part  of  the  year  1888, 
I  had  an  understanding  with  said  Traver  to  the  effect 
that,  whereas  said  cause  had  been  mainly  in  the  care  of 
J.  Lyman,  and  that  said  Lyman  was  then  a  member  of 
congress,  and  that  his  term  of  office  would  not  expire 
until  March  4,  1889,  I  would  not  call  the  case  for  hear- 
ing during  said  Lyman's  term  of  office  in  congress,  but 
it  was  agreed  and  understood  that,  if  at  any  time  during 
the  said  term  of  office  said  Lyman  should  be  at  home 
during  a  term  of  court  and  could  try  the  case,  I  would 
in  that  event  notify  said  Traver,  and,  if  an  agreement 
could  be  reached  to  that  effect,  we  would  try  the  case. 
I  never  had  or  made  any  understanding  or  agreement  of 
any  kind  in  said  case  which  was  in  any  event  to  extend 
beyond  the  term  of  office  of  said  J.  Lyman  in  congress." 
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The  alleged  agreements  between  Traver  and  Hunter 
were  verbal  and  it  is  said  that  they  cannot  be  proven  for 
that  reason.  An  attorney  has  power  to  bind  his  client 
by  agreements  with  respect  to  any  proceeding  within 
the  scope  of  his  proper  duties  and  powers,  but  no  evi- 
dence of  such  an  agreement  is  receivable  except  the 
statement  of  the  attorney  himself,  his  written  agreement 
signed  and  filed  with  the  clerk,  or  an  entry  thereof  upon 
the  records  of  the  court.  Code,  sec.  213(2).  It  is  not 
competent,  therefore,  to  prove  a  disputed  verbal  agree- 
ment of  that  kind  by  the  testimony  of  an  adverse  party 
or  his  attorney.  Hardin  v.  Railway  <fe  Construction 
Co.^  43  N.  W.  Rep.  643;  Riegleman  v.  Toddy  77  Iowa, 
696 ;  Hiller  v.  Landis^  44  Iowa,  223.  But  it  may  be 
proven  by  the  statements  of  the  attorney  who  made 
it  for  the  person  against  whom  it  is  sought  to  be 
established.  Hunter  was  such  attorney  in  this  case, 
and  the  statements  contained  in  his  affidavit,  and  all 
legitimate  conclusions  which  may  be  drawn  from  such 
statements,  may  be  considered  to  establish  the  claim 
upon  which  appellees  rely.  It  is  clear  from  the  state- 
ments of  Hunter  that  an  agreement  not  to  call  the  case 
for  trial  during  the  congressional  term  of  Major  Lyman 
without  personal  notice  was  made.  It  is  fair  to  conclude 
from  admitted  facts  that  the  numerous  continuances  of 
the  cause  were  for  the  benefit  of  the  attorneys  for  plain- 
tiff. Conceding  that  the  agreement  was  not  in  fact  to 
extend  beyond  the  fourth  day  of  March,  1889,  yet  it  is 
apparent  that  Traver  may  easily  and  naturally  have 
fallen  into  the  error  of  believing  that  the  case  would 
not  be  called  until  personal  notice  of  the  intention  to 
call  it  had  been  given  him.  The  defendants  and  their 
attorney  resided  at  a  distance  from  Council  Bluffs, 
where  the  court  was  held  in  which  the  cause  was  pend- 
ing. We  think  in  view  of  all  the  facts  in  this  case  the 
defendants  were  not  so  negligent  as  to  be  debarred  from 
a  new  trial,  and  that  the  court  did  not  err  in  granting  it. 
County  of  Buena  Vista  v.  Railway  Co.,  49  Iowa,  667. 

11.  It  is  said  that  the  application  should  not  have 
been  granted,  because  made  by  motion  which  was  filed 
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2.  — 

iDg. 


more  than  three  days  after  judgment  was 
':  piead-    rendered.     Code,  sees.  2837-8.     The  appli- 
cation was  in  fact  in  the  form  of  a  motion, 

bat  it  contains  an  averment  in  which  it  is  described  as  a 

>  > 

petition,  and  contains  statements  and  demands  for 
relief  which  would  be  proper  in  a  petition.  If  the 
objection  now  made  had  been  presented  in  the  court 
below  we  think  it  might  have  been  properly  overruled, 
and  the  application  treated  as  by  petition.  Tcymn  of 
Storm  Lake  ^>.  Railway  Co.^  62  Iowa,  218. 

The  order  of  the  district  court  sustaining  a  motion 
for  a  new  trial  is  affirmed. 


J.  H.  Lansley,  Appellant,  v.  I.  C.  Van  Alstyne  et  aZ.^ 

Appellees. 

1.  Trial  to  the  Court :  findinqs  :  conflict  in  evidence  :  Afi'SAL. 
Where  a  case  at  law  is  tried  to  the  court,  and  the  evidence  in  con- 
flicting, the  findings  of  fact  by  the  trial  court  wiU  not  be  disturbed 
upon  appeal  if  there  is  evidence  tending  to  support  them. 

2.  Sales  of  Personal  Property :  hortoaqe  :  evidence.  In  an 
action  to  recover  the  possession  of  personal  property  the  plaintiff 
claimed  title  under  a  mortgage  from  one  W.,  while  defendant's 
title  was  based  upon  a  mortgage  of  prior  date  from  S.,  the  vendee 
of  W.  The  latter  mortgage  plaintiff  claimed  to  be  invalid  as 
against  his,  because  when  his  mortgage  was  received  from  W. 
there  had  been  no  change  in  the  possession  of  the  property,  nor 
was  there  any  conveyance  thereof  of  record.  Held,  that  the  pos- 
session of  the  property  being  an  issue  to  be  tried,  the  defendant's 
mortgage  was  properly  received  in  evidence  in  proof  of  his  title 
against  plaintiff 's  objection. 

3.     : : .    Testimony  of  third  persons  on  behalf  of 

plaintiff  as  to  whether  they  had  heard  of  the  sale  under  which 
defendant  claimed,  field  immaterial. 

Appeal  from    Linn    District   Court. — Hon.    J.     H. 

Preston,  Judge. 

Tuesday,  October  28,  1890. 
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Action  to  recover  possession  of  certain  personal 
property.  A  jury  being  waived,  the  case  was  submitted 
to  the  court,  and  judgment  entered  in  favor  of  defend- 
ants. The  plaintiff  appeals,  assigning  as  errors  the 
overruling  of  plaintiff's  and  the  sustaining  of  defend- 
ants' objections  to  testimony,  and  the  finding  and  judg- 
mentin  favor  of  the  defendants. 

Oeorge  W.  WUson  and  Henry  JRickel,  for  appel- 
lant. 

Cooper  &  Crissman  and  William  O.  Thompson^  for 
appellees. 

Given.  J. — I.  Appellant  claims  the  property  in 
controversy  under  a  chattel  mortgage  executed    by  J. 

W.  Whetmore,  December  19,  1887,  to  Sam- 

■  ooart;  And*    uel  G.  Armstrong  to  secure  a  note  f6r  three 

in^eTidenoe:     hundred  doUars,  which  note  and  mortgage 

were  assigned  to  and  are  now  owned  by 
the  plaintiff.  Appellees  claim  the  property  under  a 
chattel  mortgage  executed  December  6,  1887,to  him 
by  Charles  Shurtliff  to  secure  a  note  for  one  hundred 
and  ten  dollars.  Appellees'  mortgage  is  prior  in  point 
of  date,  and  was  duly  filed  for  record  on  the  sixth  day 
of  December,  1887.  For  some  time  prior  to  these  trans- 
actions, Whetniore  was  in  the  wood  and  coal  business, 
and  owned  and  used  the  property  in  controversy, 
together  with  other  property  described  in  the  mortgages, 
in  his  business.  Appellees  contend  that,  prior  to  the 
execution  of  the  mortgage  by  Shurtliff  to  him,  Shurtliff 
had  purchased  the  property  in  question  from  Whet- 
more, and  was  the  owner  thereof  at  the  time  he  made 
said  mortgage.  Appellant  contends  that  the  alleged 
sale  to  Shurtliff  is  void  as  to  subsequent  purchasers 
from  Whetmore  without  notice,  because  the  property 
remained  in  the  actual  possession  of  Whetmore  without 
any  written  instrument  conveying  the  same  having  been 
executed,  acknowledged  and  filed  for  record.  He  also 
contends   that  said  sale  was  made  in  pursuance    of  a 
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fraudulent  combination  between  Van  Alstyne,  Whet- 
more  and  ShurtliflE  to  cheat  and  defraud  purchasers, 
creditors  and  incumbrancers  of  Whetmore. 

The  testimony  of  Shurtliflf  that  prior  to  the  time  he 
made  the  mortgaged  to  appellees  he  had  purchased  the 
property  mortgaged  from  Whetmore,  and  that  he  owned 
it  at  the  time  of  making  the  mortgage,  is  uncontra- 
dicted. At  and  after  the  purchase,  Shurtliff  continued 
to  use  the  property  in  the  wood  and  coal  business  much 
as  it  had  heretofore  been  used.  There  is  a  decided  con- 
flict in  the  testimony  as  to  whether  the  possession  was 
in  Whetmore  or  Shurtliff  at  the  time  the  mortgage  was 
made  to  appellees;  but  the  court  must  have  found  that 
the  possession  was  in  Shurtliff, — a  finding  that  is  not 
without  support  in  the  testimony.  Further  discussion 
of  the  testimony  would  serve  no  good  purpose.  It  is  suf- 
ficient to  say  that  we  think  the  finding  of  the  court  has 
such  support  that  we  should  not  disturb  it.  We  think 
there  is  an  entire  absence  of  testimony  to  sustain  plain- 
tiff's  claim  that  the  sale  was  in  pursuance  of  a  fraudu- 
lent combination.  Certainly  the  trial  court  must  have 
failed  to  find  such  combination,  and  under  the  state  of 
the  proofs  we  will  not  disturb  the  finding  of  the  court 
upon  that  issue. 

II.  Plaintiff  objected  to  the  introduction  of  the 

mortgage  to  appellees,  on  the  ground  that  there  had 

3.  8ALI8  of  per-    ^^^^  HO    chauge  of  the  possession  of  the 

t??mori^^e:  propcrty.     There    was  no  error  in  overrnl- 
evidence.        jj^g    ^j^j^    objectiou.     The    question  as  to 

change  of  possession  was  the  one  being  tried,  and  the 
mortgage  was  proper  evidence. 

III.  The  court  sustained  appellees'  objection  to 
inquiries  put  to  one  Livingston  as  to  whether  Whet- 
more had  wanted  to  sell  him  some  of  the 

8.  THE  same.      property  gold  to  ShurtUff,  and  whether  he 

had  heard  of  the  sale  to  Shurtliff,  and  a  similar  q  uestion 
to  one  Frame.  There  was  no  error  in  sustaining  these 
objections,  as  it  was  immaterial  to  the  issue  whether 
these  witnesses  had  so  heard  or  not. 
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Defendants'  motion  to  strike  certain  testimony 
was  sustained.  We  are  unable  to  determine  from  the 
record  to  what  part  of  the  testimony  this  motion  was 
addressed,  and  cannot  determine,  therefore,  whether 
there  was  error  in  sustaining  the  motion  or  not. 

Our  conclusion  is  that  the  judgment  of  the  district 
court  should  be  affirmed. 


Delia  Estabrook,   Appellant,    v.   Riley  &  Armin, 

"Appellees. 


81    479| 
8S       6 


1.    Appeal:   assignments  op  error:  argument.    Errors  assigned,  1^  479 
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but  not  argued  upon  appeal,  will  not  be  considered  by  the  supreme  '"sT^iTV 

court.  .  984m; 

2.    Meohanio's  laen:  improvement  op  wipe's  property  by  hus-         1^1^    ^]J 
BAND :  foreclosure  :  DEGREE.    A  decree  foreclosing  a  mechanic's  I 

lien  against  a  dwelling-house  erected  by  the  husband  with  his  own 
means  is  not  inconsistent  with  proof  that  the  ownership  of  the 
ground  on  which  such  erection  was  made  was  in  the  wife  at  the 
date  of  said  improvement. 

Appeal  from  Osceola  District    Court. — Hon.   C.   H. 

Lewis,  Judge. 

Tuesday,  October  28,  1890, 

The  plaintiff  is  the  v^ife  of  John  Estabrook.  John 
Estabrook  purchased  of  the  defendant  lumber,  and  with 
it  erected  a  house  on  premises  belonging  to  his  wife. 
The  defendant  thereafter  filed  its  claim  for  a  mechanic's 
lien  against  John  Estabrook,  and  obtained  a  judgment, 
and  the  establishment  of  its  lien  against  the  building, 
and  the  land  on  which  it  was  situated.  The  plaintiff  in 
this  suit  was  not  a  party  to  that.  The  premises  were 
afterwards  sold  on  execution  issued  on  the  judgment  in 
which  the  lien  was  established,  and  purchased  by  the 
defendant  firm.  This  proceeding  is  to  set  aside  the 
judgment  and  sale  on  the  ground  that  the  plaintiff, 
Delia  Estabrook,  was  the  owner  of  the  land  on  which 
the  building  was  erected,  and  that  John  Estabrook  had 
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no  right  or  interest  therein,  and  that  she  was  not  a 
party  to,  nor  had  she  knowledge  of,  the  proceeding  in 
which  the  lien  on<  the  premises  was  established.  The 
district  court  so  modified  the  decree  as  to  exempt 
the  land  from  its  operation,  but  maintained  it  as  to 
the  building,  and  directed  a  special  execution  for  its 
sale  to  satisfy  the  judgment  and  costs.  From  the  judg- 
ment of  the  district  court,  the  plaintiff  appealed. 

D.  D.  McCallum^  for  appellant. 

0  J.  Clark^  for  appellees. 

Granger,    J. — Errors    are    assigned,   and,    as    we 
understand,  the  cause  is  before  us  for  trial  thereon. 

I.    The  fourth  assignment,  as  to  the  admission  of 

evidence,  is  not  argued  and   hence  cannot  be  consid- 

1.  appbal-         ered.      Wood  v.    Halloioell^   68  Iowa,   377; 

'aflsk-nmente     Woods    V.    WhUton,    68    lowa,   295.     The 

argument.      point  lias  been  often  ruled. 

IT.     It  should  be  kept  in  mind  that  this  proceeding 

assails  the  judgment  by  which  the  lien  is  established 

8  MBCffA  I  '8  '  against  the  property  in  a  suit  against  John 

Hen:  iinprove-  EstabroOk.     It  was  determined  in  that  pro- 

EurtKSnl-^^    ceedmg  that  John  Estabrook  had  such  an 

foreclosure:    interest  that  the  lien  was  valid  and  enforce- 

deuree. 

able.  Delia  Estabrook,  not  being  a  party 
to  that  suit,  institutes  this,  averring  and  assuming  the 
burden  of  proving  that  John  Estabrook  had  no  such 
interest  as  would  justify  the  decree  entered  against  the 
premises,  and  to  that  end  she  says  in  her  petition 
(paragraph  2)  '*that  John  Estabrook  never  had  any 
right,  title  or  interest  in  fee  simple  or  otherwise,  either 
in  law  or  in  equity,  in  and  to  said  land."  It  is  stipu- 
lated in  this  suit  that,  at  the  time  the  lumber  was  pur- 
chased, the  plaintiff  was  the  owner  of  the  land  on 
which  the  house  was  built,  but  the  stipulation  goes  no 
furthei'.  There  is  no  stipulation,  nor  is  there  a  word 
of  proof,  that  John  Estabrook  had  not  such  an  interest, 
at  least  in  the  building,  as  would  justify  the  lien,  and 
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the  judgment  for  its  enforcement.  Such  a  lien  is  given 
to  every  person  who  shall  furnish  material  for  any 
building  upon  land  by  virtue  of  any  contract  with  the 
owner,  his  agent,  etc.,  for  his  materials  upon  such 
building  and  the  land  belonging  to  such  owner.  Acts, 
16th  Gen.  Assem.,  sec.  3,  ch.  100.  Section  10  of  the 
same  chapter  provides  that  *' every  person  for  whose 
immediate  use  or  benefit  any  building  *  *  *  is 
made  *  *  *  shall  be  included  in  the  word  *  owner' 
thereof."  Hence,  if  John  Estabrook  had  such  a  right 
or  interest  in  the  land  that  the  house  was  erected  for 
his  immediate  use  or  benefit,  he  was  such  an  owner  as 
the  law  contemplates  for  making  contracts  to  be  fol- 
lowed by  a  mechanic's  lien.  We  need  not  say  that  the 
ownership  extends  beyond  the  building  itself,  nor  even 
that  he  owned  the  building,  beyond  the  fact  that  it  was 
erected  for  his  immediate  use  or  benefit.  It  must  be 
assumed  that  the  judgment  establishing  the  mechanic's 
lien  has  the  proper  facts  for  its  support,  until  the  con- 
trary is  shown.  Such  a  right  or  interest  in  the  land 
that  the  house  could  be  erected  for  the  immediate  use 
or  benefit  of  John  Estabrook  is  by  no  means  inconsist- 
ent with  the  title  or  ownership  of  the  land  being  in  the 
plaintiff ;  and  the  mere  proof  of  such  ownership  by  the 
plaintiff  does  not  disprove  the  facts  giving  rise  to  a  lien 
through  a  contract  with  John  Estabrook.  That  one 
person  might  own  land,  and  another  legally  erect  a 
building  thereon  for  his  own  use  or  benefit,  would  not 
be  questioned.  In  such  a  case  the  beneficiary  is  the 
owner  under  the  provisions  of  the  law  as  to  mechanics' 
liens. 

We  need  not  pursue  this  case  further.  It  is  simply 
a  case  of  failure  of  proofs.  With  the  state  of  this 
record,  it  is  at  least  a  matter  of  doubt  if  the  judgment 
as  orifi:inally  entered  was  not  valid.  The  defendant 
does  not  appeal,  and  hence  the  judgment  cannot  be 
modified  in  its  favor,  and  we  need  not  consider  the 
point. 

The  judgment  below  is  affirmed. 

Vol.  81—31 
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Cass  County    Bank,    Appellant,  v.    C.   C.   Conrad 

et  al.y  Appellees. 

1.  Praotioe :  bbcord  :  appeal.  Where  the  evidence  submitted  on 
tlie  trial  of  a  cause  is  not  made  a  part  of  the  record  in  the  district 
court,  an  abstract  presenting  the  same  on  appeal  to  the  supreme 
court  will,  on  motion,  be  stricken  from  the  files. 

2.  High-ways :  township  trustees  :  authority.  Township  trustees 
have  no  authority  under  the  law  to  borrow  money  for  the  improve- 
ment of  the  highways  of  the  township,  nor  to  make  the  improve- 
ment of  the  highways  in  one  district  a  charge  upon  the  other 
districts  of  the  township,  and  orders  issued  by  the  trustees  upon 
the  township  clerk  for  that  purpose,  and  for  which  no  fund  has 
been  provided,  are  invalid. 

3.     : : :  estoppel.    The  township  trustees  having 

agreed  that  the  township  clerk  should  receive  certain  moneys 
held  by  the  county  treasurer,  and  that  therewith  all  the  leg<d 
debts  of  the  township  should  be  paid,  the  county  treasurer  paid 
to  said  clerk  the  proceeds  of  a  tax  levied  and  collected  for  the 
payment  of  the  orders  above  referred  to.'  Held,  that  the  orders 
not  being  a  legal  debt,  the  officers  of  the  township  were  not 
estopped,  mnder  their  agreement,  from  denying  liability  for  the 
money  so  received. 

Appeal  from    Cass  District   Court. — Hon.    George 

Carson,   Judge. 

Tuesday,  October  28,  1890. 

Action  of  mandamus  to  compel  the  payment  of 
certain  orders  issued  by  township  trustees.  There  was 
a  trial  by  jury,  and  judgment  for  defendants.  The 
X>laintiff  appeals. 

C,  F,  Loofbourow^  for  appellant. 

H.  O.  Curtis  and  H.  A.  Disbrow^  for  appellees,  the 
trustees  and  clerk  of  Grove  township. 

John  W.  Scott,  for  appellees,  the  trustees  and  clerk 
of  Atlantic  township. 
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Robinson,  J.— During  the  year  1881,  and  for^many 
years  prior  to  January,  1886,  the  territory  included 
within  congressional  township  76,  north,  of  range  36, 
west,  constituted  the  civil  township  of  Atlantic, 
which  included  the  city  of  Atlantic.  In  the 
year  1885,  the  township  was  subdivided,  and  two 
civil  townships  created,  one  of  which,  known  as  the 
**  Township  of  Atlantic,'*  included  the  territory  within 
the  corporate  limits  of  the  city ;  and  the  other,  known 
as  the  *' Township  of  Grove,"  included  all  the  territory 
of  the  old  township  outside  the  city  limits.  The  organi- 
zation of  the  new  townships  was  perfected  in  January, 
1886.  In  the  years  1881  and  1882,  the  trustees  of  the 
township  of  Atlantic,  as  it  was  then  constituted,  issued 
orders  on  the  township  clerk,  to  the  amount  of  eight 
hundred  and  sixty  dollars  and  lifty-five  cents,  on 
account  of  money  advanced  by  plaintiflP,  to  be  used  in 
paying  for  work  and  improvements  on  the  highways  of 
the  township  outside  the  city  of  Atlantic.  Of  the 
money  so  advanced  the  sum  of  six  hundred  and  seventy- 
five  dollars  and  fifty-live  cents  is  unpaid,  and  is  repre- 
sented by  the  orders  in  suit.  No  fund  was  provided 
for  the  payment  of  the  orders  before  they  were  issued. 
In  April,  1885,  the  township  trustees  levied  a  tax  to 
provide  a  fund  for  the  payment  of  the  orders.  The 
proceeds  of  that  tax  were  paid  to  the  clerk  of  the  new 
township  of  Grove,  and,  in  March,  1886,  he  had  on 
hand  two  hundred  and  forty-three  dollars  and  sixty- 
three  cents  ;  but  it  has  since  been  jyaid  out,  and  it  does 
not  appear  that  he  now  has  any  money  which  was  paid 
on  account  of  the  tax  in  question.  The  assessments  of 
property  outside  the  limits  of  the  city  of  Atlantic  for 
the  year  1871,  and  all  subsequent  years  to  and  includ- 
ing the  year  1885,  were  made  and  kept  separate  from 
the  assessments  of  property  within  the  city,  and  all 
road  taxes  were  collected  from  property  outside  the 
city.  The  plaintiff  demands  that  the  road  taxes  col- 
lected for  the  year  1886  be  applied  in  paying  its 
orders,   and  that  the  trustees  of  Grove  and  Atlantic 
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townships  be  required  to  levy  and  collect  a  sufficient 
tax  to  pay  the  amount  due  upon  the  orders,  with 
interest  and  costs.  The  district  court  denied  plaintiff 
all  relief,  and  rendered  judgment  in  favor  of  defendants 
for  costs. 

I.  Appellees  have  filed  an  additional  abstract, 
which  purports  to  set  out  evidence  submitted  on  the 
,  „  trial  in  the  district  court.     It  is  made  to 

record:  ap-  appear  that  none  of  the  evidence  submitted 
was  made  of  record  as  required  by  law,  and 
a  motion  of  appellant  to  strike  the  additional  abstract 
from  the  files  will  be  sustained.  The  case  must  be  dis- 
posed of  here  on  the  facts  admitted  by  the  pleadings, 
and  shown  by  the  special  findings  of  the  jury. 

II.  The  trustees  of  each  township  are  required  to 

meet  on  the  first  Monday  in  April  of  each  year,  or  as 

s.  HioHWATs:     soon  thereafter  as  the  assessment  book  is  , 

tratees?        received  by  the  township  clerk,  and  levy 
authority.       ^^^  ^^^  needed  for  road  purposes.     Code, 

«ec.  969.  They  are  required  to  set  apart  such  portion 
of  the  tax,  so  levied,  as  they  may  deem  necessary  for 
the  purpose  of  purchasing  tools  and  machinery,  and 
paying  for  guide  boards  authorized  by  law,  and  the  por- 
tion of  the  tax  so  set  aside  shall  constitute  a  general 
township  fund.  Sec.  970.  The  fund  so  created  shall  be 
expended  as  the  trustees  shall  direct.  Sec.  971.  The 
money  tax  levied  upon  the  property  in  each  road  dis- 
trict, except  that  portion  set  apart  as  a  general  town- 
ship fund,  whether  collected  by  the  road  supervisor  or 
county  treasurer,  shall  be  expended  for  highway  pur- 
poses in  the  district  from  which  it  was  collected,  and  no 
part  of  it  shall  be  used  for  the  benefit  of  any  other  dis- 
trict. Sec.  982.  It  is  the  duty  of  the  road  supervisor 
to  cause  all  taxes  collected  by  him,  excepting  the 
portion  set  apart  for  the  general  township  fund,  to  be 
expended  for  the  purposes  specified  by  law.  Sec.  981. 
He  is  entitled  to  receive,  and  is  required  to  expend,  in 
the  same  manner,  the  taxes  collected  by  the  county 
treasurer  from  property  in  his  district,  and  paid  to  the 
township  clerk.    Henderson  v.  Simpson^  45  Iowa,  519. 
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Prior  to  the  enactment  of  chapter  200  of  the  Acts  of 
the  Twentieth  General  Assembly,  no  authority  was 
vested  in  the  township  trustees  to  expend  any  of  the 
road  tax,  excepting  that  part  which  constituted  the 
general  township  fund.  The  authority  conferred  by 
section  996,  to  order  the  distribution  of  the  fund  in  the 
hands  of  the  township  clerk,  relates  to  the  general  town- 
ship fund.  Henderson  v.  Simpson^  supra.  The  orders 
in  suit  were  issued  to  pay  for  improving  highways  in 
two  of  the  nine  districts  into  which  the  tpwnship  of 
Atlantic  was  divided.  The  transaction  was,  in  effect, 
a  loan  of  money  by  plaintiff  to  enable  the  township 
trustees  to  improve  highways  within  their  township, 
and  was  not  authorized  by  law.  It  was  not  the  duty  of 
the  trustees  to  improve  the  highways  in  the  manner 
attempted,  and  they  had  no  authority  to  borrow  money 
or  incur  debts  for  that  purpose.  When  extraordinary 
expenditures  are  required,  and  the  road  supervisor  has 
not  funds  in  hand  sufficient  for  the  purpose,  certificates 
may  be  issued,  receivable  in  payment  of  road  taxes, 
dode,  sees.  991,  992.  The  fact  that  the  township  used 
the  highways  improved  with  the  money  advanced  by 
plaintiff,  and  received  and  enjoyed  the  benefits  which 
the  use  of  the  money  conferred,  does  not  alter  the  case. 
The  plaintiff  and  the  trustees  knew  all  the  material 
facts,  and  are  presumed  to  have  known  the  law  when 
the  agreement  was  made,  and  the  money  advanced. 
They  knew,  therefore,  that  the  agreement,  by  virtue  of 
which  it  was  procured  and  used,  was  not  authorized  by 
law.  They  were  not  misled  in  any  manner,  and  it  was 
not  the  duty  of  the  road  supervisors,  or  other  officials, 
to  stop  the  making  of  the  improvements.  It  is  not  uncom- 
mon nor  improper  for  improvements  in  highways  to  be 
made  by  private  persons,  where  the  public  funds  avail- 
able are  insufficient ;  and,  while  such  improvements  may 
be  prevented,  yet,  if  they  are  made,  no  liability  against 
the  property  of  the  township  or  road  district  is  thereby 
created.  A  further  objection  to  the  action  of  the 
trustees  in  this  case  is  that  it  sought  to  use  the  road 
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fund  of  nine  districts  for  the  benefit  of  but  two.  The 
statute  would  not  permit  that  to  be  done. 

III.  In  February,  1886,  the  trustees  of  the  new 
townships  met,  and  agreed  that  the  clerk  of  the  town- 
8. : :      ship  of  Grove  should  receive  all  money  in 

:  estoppel.  ^^^  hauds  of  the  county  treasurer,  and  all 

iponey  which  he  should  thereafter  collect  on  account  of 
taxes  levied  on  property  within  the  territory  of  the 
township  of  Grove,  and  that  said  township  should  pay 
all  legal  debts  which  had  been  contracted  on  account  of 
the  township  of  Atlantic  prior  to  the  completion  of  the 
division.  Under  that  arrangement,  the  taxes  of  the 
year  1885,  collected  by  the  county  treasurer,  were  paid 
to  the  clerk  of  Grove  township.  Plaintiff  contends  that 
the  officers  of  that  township  are  estopped  from  denying 
liability  for  the  money  so  received.  The  agreement  did 
not  require  the  payment  of  illegal  debts.  The  money 
paid  over  under  it  was  collected  from  property  within 
the  limits  of  the  new  township  of  Grove  for  road  pur- 
poses. Although  it  was  levied  for  the  purpose  of  pay- 
ing the  orders  in  suit,  yet  it  could  not  have  been  used 
for  that  purpose,  for  reasons  already  stated.  As  no 
part  of  it  constituted  a  general  township  fund,  it  could 
only  be  expended  by  the  supervisors  of  the  road  dis- 
tricts from  which  it  was  collected. 

In  our  opinion,  the  judgment  of  the  district  court  is 
correct.    It  is,  therefore,  affirmed. 
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McNamara  &  McCarty,  Appellants,  v.  Harrison  & 

*  Green,  Appellees. 

Labor  Contracts:  payment  on  certificate:  fsrformancb.  A 
contract  for  grading  the  road  of  a  railway  company  provided  that 
eighty-five  per  cent,  of  the  price  therefor  should  be  paid  in 
monthly  installments  as  the  work  progressed,  and  the  balance 
within  fifty  days  after  the  completion  of  the  work,  and  the  pro* 
duction  of  a  certificate  of  an  engineer  therein  named  as  to  the 
quantity  of  work  done,  to  be  determined  by  measurements  taken 
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after  the  completion.  Measurements  of  the  work  done  were  made 
by  an  assistant  engineer  each  month,  but  these  were  for  the  pur- 
pose merely  of  estimating  the  amount  payable  under  the  provision 
for  payment  of  the  monthly  installments.  Held,  that  the  provis- 
ion of  the  contract  requiring  a  certificate  from  the  engineer  as  to 
the  amount  of  work  done  before  final  settlement  was  valid ;  that 
the  measurements  taken  monthly  were  not  a  compliance  with 
such  provision,  and  that  plaintiffs  were  not  entitled  to  maintain 
an  action  for  the  balance  alleged  to  be  due  them  under  such  con- 
tract until  fifty  days  after  the  production  of  the  certificate  of  the 
engineer  therein  named,  or  a  showing  of  sufficient  excuse  for  not 
producing  the  same. 

Appeal  from  Woodbury  District  Court. — Hon.  C.  H. 

Lewis,  Jadge. 

1*UE8DAY,  October  28,  1890. 

The  plaintiflfs  seek  by  this  action  to  recover  a  bal- 
ance claimed  to  be  due  npou  a  written  contract  by 
which  plaintiffs  undertook  to  do  certain  grading  on  a 
branch  of  the  Chicago,  Milwaukee  &  St.  Paul  railroad. 
There  was  a  trial  by  jury.  After  the  evidence  was 
introduced  the  court  directed  the  jury  to  return  a  ver- 
dict for  the  defendant.    The  plaintiffs  appeal. 

Jopy  Hudson^  Call  &  Joy^  for  appellants. 

J".  M.  Cleland  and  J.  H.  &  C.  M.  Swan^  for 
appellees. 

RoTHEOCK,  C.  J. — I.  The  defendants  were  con- 
tractors for  the  construction  of  a  branch  of  the  Chicago, 
Milwaukee  &  St.  Paul  railroad  from  Sioux  City  to 
Manilla  in  this  state.  They  entered  into  a  written 
contract  with  the  plaintiffs  by  which  the  plaintiffs  under- 
took to  grade  a  part  of  the  line.  The  plaintiffs  claim 
that  they  completed  their  contract,  and  that  the  defend- 
ants have  iailed  and  refused  to  pay  them  in  full  for 
said  grading,  and  that  there  is  a  balance  of  about  one 
thousand  dollars  yet  due.  The  contract  provided  that 
plaintiffs  were  to  receive  for  making  embankment  the 
sum  of  fifteen  cents  per  cubic  yard,  and  the  same  price 
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for  making  earth  excavations,  except  that  in  making^ 
excavations  all  earth  removed  within  an  extreme  haul 
of  twelve  hundred  feet,  and  deposited  in  embankments, 
payment  should  be  made  for  excavations  only.  If 
earth  removed  from  excavations  should  be  hauled  more^ 
than  twelve  hundred  feet,  plaintiffs  were  to  be  paid  in 
addition  for  said  hauling  one  cent  per  cubic  yard  for 
each  one  hundred  feet  beyond  the  first  twelve  hundred. 
It  is  claimed  that  after  entering  into  the  contract,  and 
commencing  the  work,  an  assistant  engineer  of  said 
railroad  company  directed  the  plaintiffs  to  excavate 
and  waste  a  large  quantity  of  earth  from  a  deep  cut, 
which  required  them  to  borrow  and  haul  earth  to  make^ 
an  adjacent  embankment ;  that  after  the  work  was 
completed  an  estimate  was  made  by  the  engineers  by 
which  all  of  the  earth  used  in  the  embankment  was 
estimated  as  though  it  had  been  hauled  from  the  exca- 
vation. This  manner  of  estimating  the  work  reduced 
the  amount  to  be  paid  to  plaintiffs,  and  plaintiffs  claim 
judgment  for  the  difference. 

It  is  averred  in  the  petition  that  the  final  estimate^ 
or  measurement  of  the  work  was  false,  fraudulent, 
untrue  and  contrary  to^the  facts,  and  '*  was  made  coUu- 
sively  and  fraudulently  in  collusion  with  the  defend- 
ants." The  defendants  denied  the  alleged  fraud.  And 
to  the  end  that  we  may  come  as  speedily  as  possible  to 
the  real  questions  in  the  case  it  is  sufficient  to  say  that 
there  was  no  evidence  of  fraud.  It  appears  that  the 
defendants  had  nothing  whatever  to  do  in  counseling  or 
directing  the  manner  in  which  the  estimate  should  b& 
made.  The  contract  was  in  the  usual  form.  It  pro- 
vided for  monthly  estimates  to  be  made  as  the  work 
progressed,  and  for  payment  of  eighty-five  per  cent,  of 
these  estimates.  The  other  fifteen  per  cent,  was  to  be 
retained  until  the  completion  of  the  work.  These 
monthly  estimates  were  made  in  a  hurried  manner,  and 
were  not  supposed  to  be  entirely  accurate.  It  is  con- 
ceded that  these  monthly  estimates  were  made  upon 
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the  basis  of  the  work  as  it  actually  was  without  refer- 
•ence  to  whether  it  was  properly  done  or  not,  and  that 
payments  were  made  accordingly.  When  the  work 
was  completed  the  whole  of  the  excavations  and  embank- 
ments were  measured,  and  this  was  to  be  the  basis  for 
the  final  settlement. 

The  contract  is  quite' voluminous,  and  we  need  not 
oopy  it  in  full ;  there  are  two  of  its  provisions,  how- 
ever, which  we  think  are  decisive  of  the  rights  of  the 
parties  so  far  as  this  action  is  concerned.  Said  provis- 
ions are  as  follows:  "Par.  4.  It  is  mutually  agreed 
between  said  parties,  that  to  prevent  all  disputes  and 
misunderstandings  between  them  in  relation  to  any  of 
the  stipulations  contained  in  this  agreement,  or  their  per- 
formance by  either  of  said  parties,  the  said  chief  engi- 
neer shall  be,  and  hereby  is  made,  an  umpire  to  decide  all 
matters  arising  or  growing  out  of  this  contract  between 
them,  and  the  decision  of  said  chief  engineer  on  any 
point  or  matter  touching  this  agreement  shall  be  final 
and  conclusive  between  the  parties  hereto,  and  each  and 
^very  one  of  said  parties  hereby  waive  any  and  all 
right  of  action,  suit  or  suits,  or  other  remedy,,  in  law  or 
otherwise,  under  this  contract,  or  arising  out  of  same." 

"Par.  17.  And  the  said  first  party,  in  consider- 
.^tion  of  the  fulfillment  and  performance  of  all  the  stip- 
ulations contained  in  this  contract  by  said  second  party 
to  be  by  such  second  party  fulfilled  and  performed,  and 
whenever  said  work  shall  have  been,  in  the  opinion  of 
said  chief  engineer,  completely  finished  in  every  respect, 
-and  performed  agreeably  to  the  various  stipulations 
-and  specifications  of  this  agreement,  and  said  chief 
engineer  shall  have  furnished  to  said  first  party  a  certif- 
icate of  the  fact  under  his  hand,  together  with  his  esti- 
mates of  the  quantity  of  the  various  kinds  of  work 
done  by  said  second  party  under  this  agreement 
( which  estimate  shall  be  final  and  conclusive  between 
the  parties  hereto ),  will  pay  to  said  second  party  any 
balance  due  within  fifty  days  after  said  certificate 
«hall  have  been  furnished  by  said  chief  engineer,  the 
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sum  which  may  be  due  under  this  contract,   agree- 
ably to  said  estimate,  at  the  following  rates  and  prices :" 

*    *    * 

The  defendants  set  up  these  clauses  of  the  contract 
as  a  bar  to  the  action.  It  ai^pears  from  the  evidence  that 
the  contractors  were  under  the  immediate  supervision 
of  one  Watts,  who  was  what  is  denominated  a  resident 
engineer.  Watts  was  under  the  control  of  one  Stevens, 
who  was  a  division  engineer,  and  had  charge  of  the  work 
olthe  whole  line.  These  engineers  were  under  the  control 
of  the  chief  engineer  of  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company.  No  certificate,  such  as  is  con- 
templated by  the  above  provisions  of  the  contract,  was 
introduced  in  evidence,  and  there  was  no  evidence  that 
any  such  certificate  was  ever  at  any  time  made  by  the 
chief  engineer ;  and  there  was  no  excuse  offered  for  the 
commencement  of  the  action  without  such  certificate 
having  been  made.  It  is  claimed  by  counsel  for  appel- 
lant that  the  defendants,  by  their  acts  in  adopting  a 
final  measurement  of  the  work  made  by  the  division 
engineer  Stevens,  waived  this  condition  precedent  to  the 
right  to  maintain  the  action.  But  we  find  no  evidence 
of  such  waiver.  It  is  true  they  paid  the  plaintiffs  the 
full  amount  due  as  shown  by  the  estimate  made  by 
Stevens,  but  this  is  no  evidence  of  a  waiver. 

It  is  further  claimed  that  the  estimate  made  by 
Stevens  is  a  compliance  with  the  requirement  that  a 
certificate  shall  be  made  by  the  chief  engineer.  It  is 
surely  not  a  compliance  with  the  contract  in  terms.  The 
parties  expressly  contracted  for  a  certificate  signed  by 
the  chief  engineer,  and  ''his  estimate  of  the  quantity  of 
work  done  by  the  plaintiffs,"  and  the  balance  due  was 
not  payable  until  fifty  days  after  the  certificate  was 
made  and  furnished.  The  parties  contracted  that  they 
would  settle  and  pay  upon  a  certificate  of  the  chief 
engineer.  They  did  not  bind  themselves  to  act  upon 
the  estimate  of  a  subordinate  engineer.  It  may  be  cor- 
rect, as  claimed  by  counsel  for  appellant,  that  the  part 
of  the  provisions  of  the  contract  above  quoted  which 
make  the  chief  engineer  an  arbitrator  or  umpire  between 
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the  parties,  and  by  which  all  rights  of  action  under  the 
contract  are  waived  is  void  ;  but  it  is  not  claimed  that 
the  parties  may  not  bind  themselves  to  make  payment 
or  settlement  upon  the  certificate  or  estimate  of  some 
third  person,  such  as  an  engineer,  architect  or  the  like. 
Such  contracts*  have  uniformly  been  upheld  by  the 
oourts.  1  Am.  &  Eng.  Ency.  of  Law,  p.  668  ;  Loup  v. 
California  Southern  Ry.  Co,,  11  Am.  &  Eng.  R.  R. 
Cases,  589 ;  Smith  v.  Briggs^  3  Denio,  73  ;  Morgan  v. 
Birnie^  9  Bing,  672;  Holmes  v.  Richet^  6(5  Cal.  307; 
Hennick  v.  Sewally  27  .Vt.  673  ;  Faance  v,  Burke^  16 
Pa.  St.  469  ;  McMahon  v.  N.  Y.-  &  Erie  Ry.  Co. ,  20 
N.  Y.  463 ;  North  Lebanon  Ry.  Co.  v.  McGrann^  33 
Pa.  St.  635. 

Until  it  is  shown  that  the  chief  engineer  has  made 
the  required  certificate,  or  there  is  some  good  reason  why 
it  has  not  been  furnished,  no  action  can  be  maintained. 
It  may  be  that  such  a  certificate  would  award  to  the 
plaintiffs,  all  that  they  claim,  and,  if  so,  this  controversy 
would  no  doubt  be  speedily  settled.  The  judgment  of 
the  district  court  is  affirmed. 


A.  J.  NuBSE,  Appellee,   v.   D.  Satterleb,   Assignee,  1 95  294 
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1.  Assigntnent  for  Benefit  of  Creditors:   prefbbred  claims    Jii  135 
FILED  WITH  ASSiGNBB :  WAiVBR.     The  filing  of  proof  of  a  claim    T^i    ^91 
preferred  by  law  with  the  assignee  of  an  insolvent  estate  under    r^    ^^ 
a  general  assignment  for  the  benefit  of  creditors,  will  not  oper* 
ate  as  a  waiver  of  such  preference,  and  compel  such  creditor  to 
share  pro  rata  with  the  rest  of  the  creditors. 

2.     :  BANKS :  HONEY  DUE  ON  OOLLEOTIONB.    The  plaintiff  depoch 
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ited'with  a,  bank  at  D.  for  collection  a  foreign  letter  of  credit, 
receiving  a  receipt  therefor.  The  letter  was  forwarded  by  the 
bank  for  payment,  and,  a  draft  being  subsequently  received  in 
payment  thereof,  it  indorsed  the  same  over  to  a  bank  at  C.  to  be 
placed  to  the  former*s  credit  in  its  exchange  account,  and  entered 
upon  its  journal  the  amount  due  under  the  letter  of  credit  to  the 
credit  of  plaintiff,  and  made  a  like  entry  on  the  credit  side  of  the 
bank's  ledger.  Subsequently,  and  before  payment  of  the  letter  of 
credit  to  plaintiff,  the  bank  at  D.  made  a  general  assignment  for 
the  benefit  of  creditors ;  the  bank  at  C.  having  at  the  time  a  sum 
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much  greater  than  the  draft  above  referred  to  to  the  credit  of  the 
bank  at  D.  Held,  that  the  relation  between  plaintiff  and  the 
bank  at  D.  was  not  that  of  debtor  and  creditor,  but  of  principal 
and  agent ;  and  that  the  money  collected  was  in  the  nature  of  a 
trust  fund,  to  which  the  plaintiff  was  entitled  as  against  the 
assignee  and  creditors  of  the  bank  of  D. 

Appeal  from  Harrison  District  Court, — Hon.  C.  H» 

Lewis,  Judge. 

Tuesday,  October  28,  1890. 

This  action  is  based  upon  an  agreed  statement  of 
facts.  The  subject-matter  of  the  controversy  is  the  pro- 
ceeds oi  a  certain  draft  or  letter  of  credit  which  the 
Exchange  Bank  of  Dunlap  collected  for  the  plaintiflf. 
After  the  collection  the  bank  became  insolvent,  and 
made  an  assignment  for  the  benefit  of  its  creditors.  The- 
defendant  Satterlee  ii  the  assignee,  and  the  contention 
between  the  parties  is,  whether  the  plaintiflf  should 
recover  the  full  amount  of  the  collection,  or  merely  the 
pro  rata  amount  due  to  the  common  creditors  of  the 
bank.  The  district  court  rendered  a  judgment  and 
decree  for  the  full  amount  of  the  claim,  and  the  defend^ 
ant  appeals. 

Charles  McKenzie^  for  appellant. 

No  appearance  for  appellee. 

RoTHROOK,  C.  J. — I.  The  material  facts  as  dis- 
1.  A88IONMBNT  ^losod  by  the  agreed  statement  are  as  fol- 
S^re?'"'  lows:  The  plaintiflf  delivered  the  letter  of 
Sfaim7fl?ed  Credit  to  the  bank  on  thfe  thirty-first  day  of 
7i'ne""  October,  1888,  and  the  bank  delivered  to  him 
waiver.         ^  receipt  in  these  words : 

''  October  31,  1888. 
"Received  from  A.  J.  Nurse  for  collection  letter  of 
credit   for    one    hundred   and    seventy-nine   pounds, 
nineteen  shillings  and  seven  pence,  from  London  and 
Coventry  Banking    Company.     Two    hundred  doUara 
advanced  on  same.  L.  A.  Sherman, 

"Cashier.'' 
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The  plaintiff  at  that  time  had  just  removed  from 
England  to  the  United  States.  He  fixed  his  residence 
in  the  city  of  Omaha,  Nebraska,  about,  or  in  a  short 
time  after,  November  1,  1888.  The  draft  or  letter^  of 
credit  was  delivered  to  the  bank  by  C.  H.  Nnrse,  the 
plaintiff's  agent,  and  the  two  hundred  dollars  advanced 
was  paid  by  the  bank  to  said  agent.  On  the  sixth  day 
of  November,  1888,  the  said  bank  sent  the  said  letter  of 
credit  to  the  Bank  of  Montreal  at  Chicago,  and  by  letter 
requested  a  remittance  of  the  proceeds  to  said  Exchange 
Bank.  On  the  eighth  day  of  November,  1888,  the  Bank 
of  Montreal  sent  the  following  letter  to  the  Exchange 
Bank : 

"CniOAGo,  Illinois,  November  8,  1888. 
"  To  Cashier  Exchange  BanJc^  Dunlap^  Iowa. 

"Dear  Sir:  —  In  payment  of  your  collection, 
London  and  Coventry  Banking  Company,  one  hundred 
and  seventy-nine  pounds,  nineteen  shillings  and  seven 
pence,  received  in  your  favor  of  the  sixth  inst.  We 
inclose  draft  on  Bank  of  New  York,  eight  hundred  and 
seventy-two  dollars  and  forty-five  cents,  exchange 
eighty-four  and  three-fourths  cents.  We  trust  that 
you  are  satisfied  as  to  the  identity  of  payee. 

"Yours  truly, 

"J.  H.  MUNDT, 

"Manager." 
On  the  tenth  day  of  November,  1888,  the  Exchange 
Bank  made  the  following  entry  on  its  journal :  "Arthur 
Nurse,  proceeds  of  letter  of  credit,  six  hundred  and 
seventy -one  dollars,"  and  a  like  entry  was  made  at  the 
same  time  on  the  credit  side  of  the  ledger  of  the  bank. 
Prior  to  the  fifteenth  day  of  November,  1888,  the 
cashier  of  the  Exchange  Bank  advised  the  said  C.  H. 
Nurse  of  the  fact  that  the  proceeds  of  said  letter  of 
credit  had  been  received  by  the  bank.  At  or  about  the 
same  time  the  said  C.  H.  Nurse  notified  the  plaintiff  by 
letter  that  the  money  had  been  collected,  and  that  the 
proceeds  were  held  by  the  Exchange  Bank  subject  to 
plaintiff's  order.  On  the  same  day  that  the  Exchange 
Bank  made  the  above  entries  upon  its  journal  and 
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ledger,  it  sent  the  draft  for  eight  hundred  and  seventy- 
two  dollars  and  forty-five  cents  to  the  Council  Bluffs 
Savings  Bank  with  directions  to  place  the  same  to  the 
credit  of  the  Exchange  Bank,  which  was  done.  The 
Exchange  Bank  had  for  some  time  kept  an  account 
with  the  said  Council  Bluffs  Savings  Bank  against 
which  it  drew  drafts.  The  account  was  kept  in  the 
usual  manner,  and  was  credited  with  remittances  made 
and  charged  with  drafts  drawn  by  the  Exchange  Bank. 
On  the  fourteenth  day  of  January,  1889,  the  said 
Exchange  Bank  made  a  voluntary  assignment  for  the 
benefit  of  its  creditors.  The  defendant  is  the  assignee, 
and  the  assets  of  the  bank  are  insufficient  to  pay  the 
creditors.  This  was  the  only  transaction  the  plaintiff 
ever  had  with  said  bank,  and  he  has  not  been  paid  any- 
thing upon  said  collection,  excepting  the  two  hundred 
dollars  as  above  stated.  On  the  fourth  day  of  March, 
1889,  the  plaintiff  filed  with  the  defendant,  as  the 
assignee  of  said  bank,  his  claim  arising  out  of  the 
receipt  by  said  Exchange  Bank  of  the  proceeds  of 
the  letter  of  credit.  At  the  time  the  assignment  was 
made  by  the  bank,  there  were  two  thousand  dollars 
standing  to  its  credit  in  the  Council  Bluffs  Savings 
Bank. 

It  is  urged  in  behalf  of  appellant  that  the  plaintiff, 
by  filing  his  claim  with  the  assignee  for  allowance  as  a 
creditor  of  the  insolvent  bank,  waived  all  right  to 
other  or  greater  payment  than  that  to  which  the  gen- 
eral creditors  were  entitled.  We  do  not  concur  in  this 
view.  For  aught  that  appears  the  plaintiff  may  have 
believed,  when  he  filed  the  claim,  that  the  assets  would 
be  sufficient  to  pay  all  the  creditors  in  full.  The  filing 
of  the  claim  did  not  operate  to  the  prejudice  of  the 
rights  of  anyone.  No  creditor  of  the  bank  has  been 
misled  or  lost  any  advantage  by  it.  The  defendant 
assignee  has  not  changed  his  position,  nor  incurred 
any  liability  thereby.  There  are  no  facts  shown  which 
amount  to  a  waiver  or  estoppel  as  against  the  plaintiff. 
See  McLeod  v.  Eoans^  Assignee^  66  Wis.  406;  28  N.  W. 
Rep.  173,  214. 
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IL     It  is  urged  with  apparent  confidence  by  counsel 
for  appellant,  that  the  facts  establish  the  relation  of 

g  .banks-     debtor  and  creditor  between  the  plaintiff 

on  Sofieo^®      and  the  bank,  and  that  the  plaintiff  has 
tions.  hq  more  right  to  a  preference  in  payment 

than  any  other  depositor  in  the  bank.  Surely,  it  ought 
not  to  be  claimed  that  any  such  relation  as  depositor 
was  intended  by  the  parties  in  the  first  instance.  The 
plaintiff  delivered  the  letter  of  credit  for  collection.  He 
did  not  take  a  certificate  of  deposit,  but  an  ordinary 
receipt  for  a  collection.  When  the  collection  was  made 
there  was  no  change  made  in  the  relation  of  the  parties. 
The  entry  made  in  the  bank-books  did  not  change  the 
transaction  to  a  deposit.  Even  if  the  officeJrs  of  the 
bank  had  made  it  appear  by  the  bank-books  that 
the  transaction  was  a  deposit,  it  would  not  have  affected 
the  rights  of  the  parties.  The  plaintiff  could  not  be 
transformed  into  a  depositor  without  his  consent.  The 
only  fact  in  the  case  tending  in  the  least  degree  to 
show  any  other  relation  than  that  of  principal  and 
agent  is  that  the  plaintiff  did  not  call  for  his  money  at 
once  upon  being  notified  that  it  had  beea  collected.  But 
this  delay  does  not  authorize  the  finding  that  the  plain- 
tiff regarded  the  bank  as  bearing  any  other  relation  to 
him  than  that  of  a  collector.  The  money  was,  there- 
fore, held  by  the  bank  in  the  nature  of  a  trust  fund. 
Instead  of  keeping  the  trust  funds  separate  and  apart 
from  other  funds  of  the  bank,  it  was  deposited  with  the 
Council  Bluffs  Savings  Bank,  and,  when  the  assignment 
was  made,  there  was  a  balance  in  that  bank  in  favor  of 
the  Exchange  Bank  amounting  to  two  thousand  dollars. 
Under  this  state  of  facts  the  plaintiff  is  entitled  to  full 
payment.  We  have  recently  had  occasion  to  examine 
quite  fully  the  same  question  on  principle  in  the  cases 
of  Independent  Dist.  of  Boyer  v.  King^  80  Iowa, 
497,  and  in  Davenport  Plow  Co,  v,  Lai/ip,  80  Iowa, 
722.  It  is  sufficient  to  refer  to  those  cases,  and  the 
authorities  therein  cited.  We  might  say,  however, 
in  conclusion,  that  the  case  is  very  much  the  same  in 
its  facts  as  that  of  McLeod  v.  Eoans^  sicpra^  with  the 


"81    496, 
90    801 


496  Davis  v.  Western  Home  Ins.  Co.     [81  Iowa 

exception  tbit,  in  that  case,  the  money  collected  could 
not  be  traced  to  any  distinct  fund.  Here  it  is  to  be 
found  as  a  deposit  in  the  Council  Bluffs  Savings  Bank. 
This  difference  in  the  cases  is  the  ground  upon  which  a 
dissenting  opinion  was  based  in  the  cited  case. 

The  judgment  of  the  district  court  is  affirmed. 


R.   Davis,  Appellee,  v.  Western  Home  Insurance 

Company,  Appellant. 

Pire  Insurance :  policy  ;  conditions  as  to  risk  :  construction.  The 
use  of  a  corn-sheUer,  together  with  an  engine  and  boiler  for  the  pur- 
pose of  propelling  same,  is  within  the  meaning  of  a  provision  in  a 
policy  of  insurance  against  fire,  declaring  that  such  policy  will  be 
rendered  void  if,  without  permission  in  writing  thereon,  "there 
be  any  change  in  the  exposure,  by  the  erection  or  occupation  of 
adjacent  buildings,  or  by  any  means  whatever  within  the  control 
and  knowledge  of  the  insured.*' 

Appeal  from   Cass    District    Court.  —  Hon.   H.   E. 

Deemek,  Judge. 

Tuesday,  October  28,  1890. 

Action  on  a  policy  of  insurance  to  recover  for  the 
loss  sustained  by  plaintiff,  by  reason  of  the  destruction 
by  fire  of  the  property  insured.  There  was  a  judgment 
upon  a  verdict  for  phiintiff.    The  defendant  appeals. 

Cummins  &  Wright  and  P7ielps  &  Temple,  for 
appellant. 

Willard  &  Willard,  for  appellee. 

Beck,  J. — I.  The  policy  upon  which  the  action  is 
brought  covered  ear  corn  contained  in  two  cribs.  Upon 
one  crib  the  amount  insured  was  sixteen  hundred  and 
sixty -five  dollars ;  on  the  other,  three  hundred  and 
thirty-five  dollars.  The  crib  first  named  was  burned, 
and  the  corn  contained  in  it  destroyed.  The  plaintiff 
seeks,  in  this  action,  to  recover  for  this  loss.    The  policy 
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oontains  a  condition  in  the  following  language:  ''The 
policy  shall  be  void  and  of  no  eflfect  if,  without  permis- 
sion therefor  in  writing  hereon,  the  assured  shall  now 
have,  and  hereafter  make  or  procure,  any  other  con- 
tract of  insurance  on  property  covered  in  whole  or  in 
part  by  this  policy,  *  *  *  or  if  there  be  any  change 
in  the  exposure  by  the  erection  or  occupation  of  adjacent 
buildings,  or  by  any  means  whatever  in  the  control  or 
knowledge  of  the  assured.  *  *  *"  The  evidence 
tended  to  show  that  the  assured  brought,  or  caused  or 
permitted  to  be  brought  and  operated,  a  sheller  pro- 
pelled by  steam,  and  the  engine  and  boiler  furnishing 
the  power,  quite  near  the  corn-crib,  and  that  the  fire 
originated  from,  and  was  caused  by,  the  use  of  such 
■engine  in  dangerous  proximity  to  the  corn-crib.  There- 
upon the  court  below  gave  to  the  jury  the  following 
instruction:  ''It  is  provided  in  the  policy  'that  this 
policy  shall  be  void  and  of  no  eflfect  if,  without  permission 
therefor  in  writing  hereon,  there  be  any  change  in  the 
exposure,  by  the  erection  or  occupation  of  adjacent  build- 
ings, or  by  any  means  whatever  within  the  control  and 
knowledge  of  the  assured.'  Now,  the  construction  of  this 
<5lause  is  for  the  court  to  determine,  and  the  eflfect  of  it 
is  that  the  exposure  referred  to  therein,  in  order  to 
avoid  the  policy,  must  be  by  the  erection  or  occupancy 
of  an  adjacent  building,  or  by  some  means  of  like  char- 
acter; that  is,  some  permanent  erection  or  structure 
must  have  been  placed  in  proximity  to  the  crib  which  con- 
tained the  corn,  or  the  occupancy  of  some  building  stand- 
ing at  the  time  the  policy  was  issued,  adjacent  to  the 
said  crib,  must  have  been  changed  so  as  to  increase  the 
hjizard,  in  order  to  come  within  the  terms  of  this  pro- 
vision. And  the  use  of  a  steam-power  to  run  a  sheller 
in  shelling  the  said  corn  would  not  come  within  the 
prohibitory  clause  of  the  policy  referred  to  in  these 
instructions.'* 

11.  In  our  opinion  the  court  below  erred  in  this 
instruction.  It  is  plain  that  the  policy  cannot  bear  the 
construction  therein  put  upon  it  It  will  be  observed 
that  the  condition  of  the  policy  in  question  is  against 
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**  change  in  exposure.'*  The  word  *' exposure"  means 
"the  state  of  being  exposed,"  ** openness  to  danger; 
accessibility  to  anything  that  may  aflfect  especially 
detrimentally."  It  is  a  word  much  used  in  the  busi- 
ness of  insurance,  in  the'  sense  of  this  definition,  to- 
indicate  danger  of  destruction  or  injury  by  fire,  ta 
property  insured,  from  external  sources,  and  not  inher- 
ent to  the  property  itself.  The  word  does  not  in  the 
meaning  contemplate  any  j^^rticular  source  of  danger. 
If  danger  results  to  the  property  from  contiguous 
buildings  because  of  their  occupation,  from  pursuits, 
whether  carried  on  in  a  building  or  out  of  it,  from  the 
practice  or  habit  to  use  fire,  from  the  running  of 
railroad  locomotives,  and  the  like,  they  are  said  to  he 
exposures  to  the  property.  The  condition  of  the  policy 
is  against  any  change  in  the  exposure  by  the  erection  or 
occupation  of  adjacent  buildings,  or  by  any  means 
whatever  in  the  control  of  the  assured.  Exposure  from 
"  the  erection  or  occupation  of  adjacent  buildings"  is 
especially  prohibited  by  specific  language.  All  expo- 
sures "by  any  means  whatever"  are  forbidden  by  gen- 
eral language. 

Counsel  insist  that  "  it  is  a  general  rule  in  the  con- 
struction of  contracts  and  statutes  that,  when  general 
words  follow  special  words,  the  general  words  are  con- 
trolled and  governed  by  the  special  words."  The  rule  is 
not  accurately  stated  as  it  is  found  in  the  authority  cited 
by  counsel.  2  Pars.  Cont.  p.  13,  note  2.  It  is  there  stated 
in  this  language :  "  When,  in  a  statute,  general  words 
follow  particular  ones,  the  rule  is  to  construe  them  as 
applicable  to  subjects  ejusdein  generis^  We  may 
assume  what  is  probably  true,  that  this  rule  applies  to 
contracts.  The  condition  of  the  policy  under  considera- 
tion is  against  exposures.  The  erection  or  occupation  of 
adjacent  buildings  is  specially  named,  as  causes  pro- 
ducing exposure.  In  the  general  language,  exposures, 
"by  any  other  means  whatever  within  the  control  or 
knowledge  of  the  assured,"  are  forbidden.  The  special 
words  forbid  "  the  erection  and  occupation  of  adjacent 
buildings"  so  as  to  change  or  increase  the  exposure* 
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If  they  are  erected  and  occupied  for  the  use  therein  of 
dangerous  elements,  as  fire,  the  exposure  is  increased. 
Now  it  is  the  use  of  the  element  of  fire,  or  other  dan- 
gerous thing,  that  is  provided  against.  It  is  plain  that 
the  buildings  per  se  are  not  exposures,  and  it  is  equally 
plain  that  anything  which  causes  the  use  of  fire  or 
other  dangerous  elements,  by  which  a  building  is  made 
an  exposure,  is  ejusdem  generis.  The  rule  as  applica- 
ble to  this  case  does  not  mean  that  the  cause  of  an 
exposure,  contemplated  by  the  general  words  of  the 
condition,  shall  be  buildings  or  something  of  the  same 
nature  or  character,  but  shall  he  ejusdem  generis^  of  the 
same  nature,  kind  or  character,  in  causing  exposure  to 
fire.  In  our  opinion  the  condition  of  the  contract  has 
not  regard  to  the  form,  substance,  use  or  character  of 
the  thing  creating  the  exposure.  But  anything  in 
which  fire  is  used  so  as  to  be  dangerous,  or  any  occupa- 
tion when  it  is  so  used,  or  any  acts,  habits  or  customs 
endangering  the  insured  property,  which  are  within 
the  control  or  knowledge  of  assured,  causes  an  exposure 
within  the  meaning  of  the  conditions  of  the  policy  under 
consideration. 

Other  questions  argued  by  counsel  need  not  be  con- 
sidered, as  the  views  we  have  expressed  are  decisive  of 
the  case  upon  this  appeal.    The  judgment  of  the  district 

court  is  REVERSED. 


Nellie    L.    Harding,    Appellant,    v.    Des    Moines 

National  Bank,  Appellee. 

Mortgage  of  Real  Estate :  execution  in  blank  :  homestead  :  can-        I  si  ^^ 

OELLATION  :  EVIDENCE.    In  an  action  in  equity  to  obtain  the  can-         ' 

cellation  of  a  mortgage  upon  the  ground  that  the  plaintiff,  a 
married  woman,  had  signed  the  same  with  the  property  descrip- 
tion blank,  and  that  subt^equently  her  husband,  before  delivery  to 
defendant,  inserted  the  description  of  property  constituting  their 
homestead,  it  appeared  that  the  mortgage  was  prepared  by  the 
attorney  for  the  defendant,  upon  an  ordinary  printed  form,  aU 
blanks  being  properly  filled  ready  for  execution,  except  that  for 
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the  description  of  the  property  mortgaged,  which  blank  was  after- 
wards  filled  by  defendant's  husband  by  inserting  the  description  of 
the  homestead  in  question.  The  mortgage  was  acknowledged 
before  a  notary  in  the  bank,  and  both  the  plaintiff  and  her  hus- 
band testified  positively  that  at  the  time  of  such  acknowledgment 
the  instrument  contained  no  description  of  the  property  in  ques- 
tion. In  this  they  were  partially  corroborated  by  two  witnesses. 
On  the  other  hand  the  notary  and  defendant's  cashier  were  equally 
positive  that  the  mortgage  did  then  contain  such  description,  and 
they  were  corroborated  by  the  presumption  arising  from  the  con- 
dition of  the  mortgage  at  the  time  of  the  trial,  and  by  the  testi* 
mony  of  the  president  of  the  bank.  Held,  that  it  was  not  shown 
by  a  preponderance  of  the  evidence  that  the  description  of  the 
homestead  was  not  contained  in  the  mortgage  at  the  time  of 
plaintiff's  acknowledgment  thereof. 

Appeal  from    Polk    District    Court. — Hon.    W.   P^ 

Conrad,  Judge. 

Tuesday,  October  28,  1890. 

Action  in  equity  to  declare  a  certain  mortgage 
from  plaintiff  and  her  husband  to  the  defendant  null 
and  void.    Decree  was  entered  dismissing  plaintiff's* 
petition,  from  which  she  appeals. 

Kauffman  &  Ouernsey^  for  appellant. 

Mitchell  &  Dudley^  for  aippellee. 

Given,  J.— I.  A  proper  consideration  of  this  case 
requires  that  we  first  determine  just  y^^X  issues  are 
joined  in  the  pleadings.  The  plaintiff  for  cause  of 
action  alleges  that  about  the  ninth  day  of  April,  1886, 
she  and  her  husband,  B.  L.  Harding,  signed  the  instru- 
ment in  question  ;  that  when  so  signed  it  contained  n» 
description  of  any  property  of  any  kind,  and  that  in 
that  condition  it  was  delivered  to  the  defendant,  and 
that  thereafter  her  husband  inserted  the  description  of 
their  homestead  in  said  paper ;  that  the  paper  as  signed 
and  delivered  to  the  defendant  bank  was  absolutely 
null  and  void,  and  of  no  binding  force  and  effect ;  and 
that,  notwithstanding  the  premises,  the  defendant  haa 
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placed  said  paper  apon  record,  and  claims  that  it  is  a 
valid  and  subsisting  lien  by  way  of  mortgage  upon 
plaintiff's  homestead.  Plaintiff  prays  that  said  paper 
be  declared  to  be  null  and  void,  and  that  the  same  be 
canceled  and  decreed  to  be  no  lien  upon  said  homestead. 
The  plaintiff  sets  out  as  an  exhibit  to  her  petitions 
copy  of  the  Instrument  as  it  is  alleged  to  have  been  at 
the  time  it  was  signed  and  delivered,  which  is  the 
usual  form  of  a  mortgage  upon  real  estate,  complete  in 
all  respects  except  that  it  contains  no  description  of 
any  property  as  mortgaged.  The  defendant  answering 
denies  that  said  mortgage,  when  signed  by  plaintiff  and 
her  husband,  contained  no  description  of  any  property  j 
that  it  was  in  condition  as  shown  by  the  exhibit  when 
delivered  to  the  defendant ;  that  B.  L.  Harding  there- 
after inserted  the  description  of  the  property,  and 
denies  that  the  mortgage  as  signed  and  delivered  wa& 
null  and  void. 

It  will  be  observed  that  the  only  ground  upon 
which  relief  is  asked  is  that  the  mortgage  was  blank  as 
to  the  description  of  any  property  at  the  time  plaintiff 
signed  it.  The  allegation  that  the  instrument  as  signed 
and  delivered  was  null  and  void  is  the  averment  of  a 
conclusion  from  the  alleged  fact  that  it  was  signed  in 
blank,  and  not  the  statement  of  an  additional  ground  for 
relief.  While  it  is  true  the  allegation  is  that  the  instru- 
ment contained  no  description  of  any  property  when 
signed  and  delivered,  we  need  not  inquire  as  to  its  con- 
dition at  the  time  of  delivery,  except  as  that  may  tend 
to  show  its  condition  at  the  time  plaintiff  signed  it. 
Plaintiff  is  entitled  to  the  relief  asked,  if  at  all,  because 
of  the  instrument  being  blank  at  the  time  she  signed  it, 
even  th  ough  it  was  filled  in  before  delivery.  The  sole 
question  to  be  determined  is,  whether  the  description  of 
the  homestead  now  appearing  in  the  mortgage  was 
therein  at  the  time  plaintiff  signed  it,  and,  if  not, 
whether,  under  the  law,  that  renders  the  mortgage  void 
as  to  the  homestead.  Counsel  discuss  other  questions, 
such  as  whether  appellant  authorized  her  husband  to 
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insert  the  description  of  their  homestead  in  the  mort- 
gage on  condition  that  other  securities  would  be 
included  so  as  to  first  become  liable  for  the  debt; 
whether  she  signed  the  mortgage  because  of  misrepresen- 
tations as  to  the  amount  of  the  indebtedness  secured, 
and  the  legal  effect  of  the  facts.  These  questions  are 
not  involved  in  the  issues.  Appellant  does  not  allege 
as  grounds  for  relief,  or  otherwise,  that  she  authorized 
her  husband  to  insert  the  description  of  their  homestead 
upon  condition  that  other  securities  should  be  included, 
nor  that  she  was  deceived  as  to  the  aiBount  of  the 
indebtedness  to  be  secured. 

It  appears  that  on  and  prior  to  April  8,  1885, 
Mr.  Harding  was  indebted  to  the  defendant  bank  in  the 
sum  of  at  least  eight  thousand  dollars,  for  which  the 
bank  was  demanding  security.  Mr.  Harding,  desiring 
to  secure  the  bank,  and  to  procure  further  loans, 
agreed  to  give  a  mortgage  upon  the  homestead  of  him- 
self and  wife,  the  appellant,  worth  thirty  to  thirty-five 
thousand  dollars.  The  mortgage  in  question  was  pre- 
pared upon  an  ordinary  printed  blank  form  by  the 
attorney  of  the  bank,  all  the  blanks  being  properly 
filled  ready  for  execution,  except  that  for  the  descrip- 
tion of  the  property  mortgaged,  which  blank  was  after- 
wards filled  by  Mr.  Harding's  inserting  therein  a 
description  of  the  homestead  of  himself  and  wife.  The 
mortgage  and  notes  it  was  given  to  secure  are  dated 
April  8,  1885,  and  the  mortgage  contains  a  certificate  of 
acknowledgment  by  Mr.  and  Mrs.  Harding,  in  due 
form,  before  V.  F.  Newell,  notary  public,  dated  April 
9,  1885.  After  being  signed  and  acknowledged,  the 
mortgage  was  either  then  or  on  the  next  day  deliv- 
ered to  the  bank,  and  a  further  loan  of  three  thousand 
dollars  made  to  Mr.  Harding.  There  is  no  question  but 
that  on  the  ninth  day  of  April,  1885,  Mrs.  Harding 
and  her  husband  did  appear  before  Mr.  Newell,  and 
sign  and  acknowledge  the  instrument  in  question.  The 
contention  is,  whether  it  then  contained  the  description 
of  their  homestead.  Upon  this  subject  there  is  a  marked 
conilict  in  the  testimony.     Mr.  and  Mrs.  Harding  each 
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testify  with  positiveness  that  the  instrument  contained 
n  o  description  of  any  property  at  the  time  they  signed 
and  acknowledged  it,  and  relate  the  circumstances 
under  which  the  appellant  claimed  the  description  was 
afterwards  inserted.  They  are  corroborated  to  some 
extent  by  the  testimony  of  S.  B.  Gaflford  and  Henry 
Stivers.  William  E.  Hazen,  who  was  then  cashier  of 
the  bank,  and  Mr.  Newell,  the  teller  and  notary,  each 
testify,  with  equal  positiveness,  that  the  mortgage  did 
contain  the  description  of  the  homestead  at  the  time 
appellant  and  her  husband  signed  and  acknowledged  it. 
They  are  corroborated  by  the  presumption  that  arises 
from  the  present  condition  of  the  mortgage,  and  the 
testimony  ot  John  Wyman,  president  of  the  bank. 
Numerous  facts  were  called  out  by  each  party  tending  to 
aflfect  the  weight  of  the  testimony  given  in  favor  of  the 
other.  Many  pages  have  been  devoted  to  a  discussion 
of  the  conflicts  in  the  testimony.  To  follow  this  dis- 
cussion would  extend  this  opinion  to  an  unwarranted 
length,  and  would  not  serve  as  a  precedent  for  future 
cases.  The  reasons  for  our  conclusion  as  to  the  weight 
of  the  testimony  cannot  be  presented  intelligibly  with- 
out setting  out  the  testimony  at  length.  This  we  deem 
unnecessary.  It  is  sufficient  to  say  that  we  have  exam- 
ined the  testimony  and  arguments  with  care,  and  are  led 
to  the  conclusion  that  the  plaintiff  has  failed  to  show 
by  a  preponderance  of  evidence  that  the  mortgage 
in  question  did  not  contain  a  description  of  her  home- 
stead at  the  time  she  signed  and  acknowledged  the 
instrument. 

Having  reached  this  conclusion,  it  is  unnecessary 
that  we  determine  what  effect  it  would  have  had  upon 
the  validity  of  the  mortgage  as  to  the  homestead  if  it 
had  been  blank  as  to  the  property  mortgaged  at  the 
time  appellant  signed  and  acknowledged  it.  Our  con- 
clusion is  that  the  decree  of  the  district  court  should  be 

AFFIRMED. 
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Bailroads:  construction  of  switch  :  nbgligencb:  pbbsonal 
INJURY.  In  an  action  to  recover  damages  for  personal  injury  to 
plaintiff 's  intestate,  while  employed  as  a  brakeman  on  defendant's 
railroad,  based  ui)on  the  negligence  of  defendant  in  maintaining  a 
*' split  switch"  in  a  defective  condition,  whereby  the  defendant's 
foot  was  caught  between  the  rails  while  coupling,  and  he  was 
thrown  down  and  injured,  the  jury  found  specially  that  the 
defendant  was  not  negligent  in  maintaining  such  a  switch  at  the 
point  in  question,  but  that  the  switch  was  not  constructed  as  such 
switches  generally  ar6,  and  that  it  was  out  of  repair,  the  rails 
being  too  far  apart,  and  returned  a  general  verdict  for  the  plaintiff. 
The  evidence  showed  that  at  the  point  of  the  switch  the  rails  could 
be  set  within  two  and  one-half  inches  of  each  other  or  less,  and 
the  danger  complained  of  be  avoided,  whereas  the  rails  of  the 
switch  in  question  were  about  three  and  three-fourths  inches  apart, 
and  were  likely  to  catch  the  foot  and  hold  it  fast.  Held,,  that  the 
evidence  warranted  the  jury  in  finding  that  plaintiff's  intestate 
was  injured  through  the  negligence  of  the  defendant. 

: : :  evidence.    After  the  testimony  of  defend- 


ant's station  agent,  where  the  accident  occurred,  that  he  had  held 
such  position  prior  to  the  time  of  the  accident  and  up  to  the  time 
of  the  trial,  and  did  not  know  of  any  change  in  the  switch  in 
question  having  been  made,  one  of  the  plaintiff 's  attorneys  was 
permitted  to  testify  as  to  the  result  of  his  measurements  of  the  dis- 
tances between  the  rails  at  the  switch,  fourteen  months  after  the 
accident,  and  of  experiments  made  by  him  in  placing  his  foot 
between  the  rails,  and  showing  where  the  foot  could  be  caught 
and  where  not,  the  shoe  worn  by  defendant  being  before  the  joiy 
at  the  time.    J9e2d,  that  the  evidence  was  competent. 


:  :  :  .     There  was  no  direct  evidence 

that  the  foot  of  the  deceased  was  caught  in  the  switch,  and  was 
the  cause  of  his  fall,  but  his  shoe  worn  at  the  time  was  introduced 
in  evidence,  and  presented  a  wrenched  appearance.  Held,  that 
this  evidence,  considered  in  connection  with  the  circumstances 
under  which  the  accident  occurred,  was  sufficient  to  support  a 
finding  that  the  deceased  fell  through  having  his  foot  so  caught. 


: : :  instructions  to  jury.    An  instruction  to 

the  jury  that  they  should  ''determine  whether  or  not  the  switch 
was  properly  constructed  ;  that  is  to  say,  whether  it  was  in  per- 
fect order  or  repair ;"  that  '*  the  defendant  was  bound  to  exercise 
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ordinary  care  in  keeping  the  switch  in  a  reasonably  safe  condition, 
having  regard  to  the  safety  of  its  employee."  field,  not  objection- 
able as  fixing,  as  a  matter  of  law,  the  degree  of  order  or  repair 
that  such  a  switch  should  be  kept  in  to  be  reasonably  safe  for 
the  use  intended. 

5.     : :  : .    The  plaintiff  *s  petition  charged 

defendant  with  negligence  in  rapidly  running  its  cars  over  th& 
deceased  '*after  it  was  known  by  those  in  charge  of  the  train  that 
he  was  injured,  and  in  a  dangerous  situation.'*  The  court 
instructed  the  jury  that  they  Would  be  warranted  in  finding  the 
defendant  negligent  if  they  found  that  its  cars  were  run  over  the 
deceased  after  those  in  charge  knew  that  '*  either  the  said  Brooke 
was  injured  or  was  in  a  dangerous  situation."  Held,  that  the 
instruction  was  proper,  and  that  it  was  supported  by  evidence  that 
after  the  engineer  saw  the  lamp  carried  by  deceased  go  over  his 
head,  and  supposed  he  had  fallen,  and  that  there  was  trouble,  the 
engine  went  over  the  deceased  twice,  and  a  stock  car  once. 
Whether  the  fatal  result  was  caused  by  the  first  or  second  move- 
ment of  the  train,  Tield,  immaterial. 

6.     :  : :  practice  in  sttfrehe  court.    Where  the 

correctness  of  appellant's  abstract  is  denied  by  an  additional 
abstract  filed  by  appellee,  and  an  amended  abstract  subsequently 
filed  by  the  appellant  makes  no  denial  of  appellee^s  abstract,  the 
supreme  court  will  not  look  to  the  transcript  to  determine  the  mat- 
ter, but  will  accept  the  statement  of  appellee's  abstract  as  true. 

7.     :   :    :   waiver  :   instruction.    The    plaintiff^ 

charged  defendant  with  various  acts  of  negligence,  which  defend- 
ant alleged  had  been  waived  by  the  deceased.  No  evidence  of 
plaintiff's  allegations  was  introduced,  and  the  court  in  its  instruc- 
tions withdrew  the  same  from  the  jury.  Held,  that  under  the  cir- 
cumstances the  question  of  waiver  was  properly  withheld  from  the 
jury. 

Appeal  from  Jasper  District  Court. — Hon.  D.  Ryan> 

Judge. 

Wednesday,  Ootobeb  29,  1890. 

Action  for  personal  injury.    There  was  a  judg- 
ment for  plaintiff,  from  which  the  defendant  appealed. 

T.  S.  Wright  and  Winslow  <&  Varnum^  for  appel- 
lant. 

Philips  &  Day  and  Kerr  &  McElroy^  for  appellee. 
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Granger,  J.— Plaintiff's  intestate,  O.  H.  Brooke, 
was  a  brakeman  in  the  employ  of  the  defendant.  On 
the  seventh  of  December,  1887,  at  Colfax,  in  this  state, 
while  in  the  discharge  of  his  duties,  he  was  injured  by 
defendant's  train,  and  soon  after  died,  as  a  result  of 
such  injuries.  The  train,  on  which  Brooke  was  a  brake- 
man  about  dark,  pulled  into  the  station  at  Colfax. 
The  train  was  cut,  and  the  engine  and  five  cars  polled 
to  the  west,  for  the  purpose  of  placing  four  of  the  cars 
on  a  sidetrack.  The  fireman  was  in  charge  of  the 
•engine,  and  Brooke  and  one  Wilson  were  brakemen  on 
the  train,  and  were  on  the  part  that  went  forward. 
There  were  two  switches  on  the  main  line,  known  in  the 
record  as  the  "east"  and  the  '*west"  switch.  The 
•course  of  the  train  that  night  was  west,  and,  to  set  the 
cars  out  on  the  north  sidetrack,  the  east  swit<;h  was  to 
be  used,  and  Brooke,  being  the  front  brakeman,  was  to, 
and  did,  open  the  switch,  and  the  four  cars  were 
"kicked"  in  onto  the  sidetrack.  To  do  this,  the 
detached  part  of  the  train  moved  west  until  the  rear  car 
had  cleared  the  east  switch  which  Brooke  opened,  and 
signaled  the  fireman  (Robinson)  to  back,  which  was 
done,  and  Brooke  advanced  west  to  a  point  near  the 
west  switch,  and  while  the  train  was  moving  backward, 
and  onto  the  sidetrack,  he  stepped  between  the  first  and 
second  cars  from  the  engine,  and  pulled  the  coupling- 
pin,  which  detached  the  four  cars  designed  for  the  side- 
track. The  signals  given  by  Brooke  were  with  his  lamp, 
and,  after  pulling  the  pin,  the  fireman  observed  his  lamp 
go  over  his  head,  and,  taking  it  for  granted  he  had 
fallen,  he  stopped  the  train, — that  is,  the  engine  and 
one  car, — and  Brooke  was  found  lying  with  his  head  to 
the  north,  and  both  limbs  crushed,  one  at  the  ankle, 
and  the  other  midway  between  the  ankle^  and  knee. 
The  specific  grounds  of  negligence  of  which  the  plaintiff 
•complains  on  this  trial  are:  Firsts  the  construction 
and  condition  of  the  west  switch  where  the  injury 
occurred ;  and,  second^  the  operation  of  the  train  in 
isuch  manner  that  the  engine  and  car  or  some  part  of  it 
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passed  orer  Brooke  after  he  fell,  and  his  situation  as 
to  danger  was  or  should  have  been  known. 

I.     The  switch  in  question  is  what  is  known  as  a 

"split  switch,"  and  as  to  such  switch,  and  the  place  of 

1.  RAU.ROAD8:     the  injury,   the  jury  made  the  following 

Sfawrufh!^*^    special  findings  in  answer  to  the  questions 

SniT ''     submitted :     "  §.     11.     How  far  east  of  the 

^"^'  west  switch  was  the  deceased  when  he  was 

injured  ?    A.    About  eight  feet. 

"  Q,  IS.  Was  it  negligence  on  the  part  of  the 
defendant  to  use  a  split  switch  near  the  place  where  the 
plaintiflE  's  intestate  was  injured  1    A.     No. 

"C-  ^4"  Was  the  switch  at  and  near  the  place 
where  the  accident  occurred  constructed  as  such 
switches  are  usually  constructed  ?    A.    No. 

**  Q.  £6.  Was  this  switch  out  of  repair  ?  If  so,  in 
what  respect?  A.  Yes;  too  much  space  between  the 
split  rail  and  the  stationary  rail." 

We  proceed  then  with  the  fact  established  that 
there  was  no  negligence  in  the  kind  of  switch  used. 
The  negligence  then  with  which  we  have  to  do,  if  any, 
is  in  the  construction  of  the  switch,  and  the  condition 
it  was  in  at  the  time  of  the  injury,  and,  at  the  outset, 
we  should  be  careful  to  avoid  any  misapprehension  as 
to  the  terms  used ;  and  it  has  seemed  to  us  that,  in  argu  - 
ment,  the  word  '*  construction "  has  not  been  under- 
stood in  the  sense  intended  by  the  finding  of  the  jury. 
The  theory  upon  which  it  is  claimed  that  the  injury 
resulted  from  the  switch  is  that  after  the  pin  was  pulled 
by  Brooke,  in  his  attempt  to  pass  out  from  the  train,  his 
foot  caught  between  what  is  called  the  "  split  rail"  and 
the  stationary  rail,  and  so  held  him  that  he  fell,  and 
his  legs  were  crushed  by  the  moving  train.  Now,  our 
understanding  of  the  finding  of  the  jury  is  that  a  split 
switch,  when  properly  adjusted  or  placed,  is  a  reason- 
ably safe  one,  but  that  the  one  in  question  was  not  so 
placed  or  adjusted.  A  description  of  the  switch  may  aid 
us  somewhat  to  know  if  the  jury,  under  the  evidence, 
could  properly  so  find ;  for  a  jiosition  of  appellant  is  that 
the  record  is  a  conclusive  showing  against  negligence  in 
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the  construction  of  the  switch.  One  Howard  North  was 
an  employe  in  the  office  of  defendant^ s  road-master,  and 
being  familiar  with  such  switches,  and  the  one  in  ques- 
tion, gives  a  description ;  and  we  will  use  his  description 
as  given  in  his  testimony.  It  may  be  well  to  first  say 
that  a  split  switch  is  made  by  the  use  of  two  split  rails 
between  the  stationary  rails  that  make  the  track,  the 
split  rails  being  chamfered  off  on  the  side  of  each,  next 
to  the  stationary  rail,  these  split  rails  being  held  in  posi- 
tion by  iron  cross-bars  fastened  to  the  flange  or  base  of 
the  rails,  so  that,  by  one  movement  of  the  switch  rod, 
both  rails  were  moved,  and  the  switch  opened  or  shut  as 
may  be  desired.  One  of  the  switch  rails  must  at  all 
times  constitute  a  part  of  an  open  track ;  the  other  being 
a  part  of  a  track  not  open  for  use.  The  heel  of  the  switch 
or  switch  rail  is  the  end  made  stationary,  and  connected 
with  the  line  of  other  rails  which  constitute  the  track. 
The  point  of  the  switch  or  switch  rail  is  the  chamfered 
«nd,  and  movable  by  the  switch  rod.  The  point  of  the 
switch  in  question  is  to  the  west ;  and  we  now  look  to  the 
description  given  by  Mr.  North : 

*'  About  five  feet  from  the  west  end  of  the  switch  rail, 
it  commences  to  be  lessened,  and  is  diminished  in  size 
until  it  reaches  a  sharp  or  thin  point  at  the  west  end, 
and  if  so  pressed  down  or  lessened  as  that,  when  it  is 
thrown  back  against  the  stationary  rail,  it  closes  tight  to 
it.  The  switch  rail  has  a  hollow  cut  in  it,  on  the  side 
next  to  the  stationary  rail,  so  that  the  ball  of  the  main 
rail  will  fit  into  the  hollow.  When  the  switch  is  thrown 
back  against  the  rail,  it  stands  with  a  feather  edge,  and 
for  a  distance  of  about  five  feet,  when  it  assumes  the 
shape  of  the  rail.  The  ball  of  the  switch  rail  is  cut  down 
so  that  it  does  not  bear  any  weight  of  the  train  at  first 
and  then,  as  it  gets  along  about  five  feet  from  the  west 
■end  of  the  rail,  it  takes  the  whole  weight  of  the  train, — 
probably  before  that.  It  rises  a  little  above  the  oppo- 
site rail,  just  enough  to  bear  the  weight  of  the  train,  and 
this  carries  it  off  onto  the  switch.  When  the  switch  is 
thrown  off  from  the  main  track,  the  point  of  the  switch 
will  be  a  little  less  than  six  inches  south  of  the  stationary 
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rail.  *  *  «^  If  the  switch  were  thrown  open  so  as  to 
let  the  train  pass  upon  the  main  track,  the  switch  rail 
and  the  main  rail  would  be  about  two  inches  and  three- 
-qnarters  apart  at  the  nearest  point  in  the  middle,  or  near 
the  middle,  of  that  switch,  at  the  nearest  point  of  juxta- 
position, assuming  that  they  were  five  inches  apart  at 
the  ends.  It  would  extend  as  far  back  as  they  could  put 
it  in, — wherever  there  is  any  danger  of  the  foot  getting 
in,  and  jnst  as  far  back  as  they  could,  without  making 
it  meet  one  another,  430  that  the  rails  would  come 
together  when  the  switch  is  thrown  up.  There  is  no 
blocking  at  the  other  end,— the  point  of  the  switch  rail. 
There  could  not  be.  The  blocking  would  extend  back 
•six  or  eight  feet,  ranging  according  to  the  curve  of  the 
switch.  If  you  had  a  curve  that  would  bring  your  frog 
within  thirty-two  feet  of  the  switch,  then  the  block 
would  have  to  go  a  good  deal  further  back ;  the  hinge  of 
the  switch  would  be  further  from  the  stationary  rail." 

The  element  of  danger  in  these  switches  is  the  V 
shape,  caused  by  the  convergence  of  the  split  rail  and 
stationary  rail,  and  in  such  proximity  that  a  person's 
foot  may  become  wedged  between  them ;  and  this  is 
appellee's  theory  of  how  Brooke  was  injured.  It  is 
•conceded  that,  at  the  point  where  the  injury  occurred 
in  this  case,  the  danger  could  not  be  avoided  by  block- 
ing,* as  is  done  at  other  parts  of  the  switch.  The  theory 
xipon  which  the  danger  is  said  to  be  avoidable  is  by 
placing  the  split  rail  and  the  stationary  rail  so  near 
together  or  so  far  apart  as  not  to  admit  of  the  foot 
being  caught.  The  jury  in  this  case  has  found  that  the 
«pace  between  the  rails  was  too  much,  and  the  testi- 
mony quite  clearly  shows  that  near  where  Brooke  fell  a 
man's  boot  could  be  caught  between  the  rails.  It 
•clearly  appears,  by  experiment,  that,  from  about  five  to 
six  feet  east  of  the  point  of  the  switch,  a  person's  foot 
would  become  fast,  and  that,  seven  and  one-half  feet 
from  the  point,  it  could  not  be  removed.  It  should  be 
in  mind  that,  when  the  accident  occurred,  the  switch 
was  set  for  the  main  track,  and  that  the  switch  rail  on 
the  north  side  (where  Brooke  was)  was  not  against  the 


610  Brooke  v.  Chicago,  Etc.  ,  Ry.  Co.     [81  Iowa 

main  rail,  but  away  from  it ;  and  the  testimony  shows 
that  the  point  of  the  switch  rail  was  five  or  six  inches 
from  the  main  rail,  and  that,  the  distance  gi-adually 
decreased  to  a  point  seven  and  one-half  feet  east,  where 
the  distance  was  about  three  and  three-fourth  inches. 
At  that  point  the  foot  became  fast,  but  it  was  by  put- 
ting the  foot  between  the  rails,  where  the  space  was 
wider,  and  sliding  it  forward  under  what  is  called  the 
**ball  of  the  rail."  It  would  then  seem  that  if  these 
rails,  at  the  j)oint  where  the  foot  would  enter,  had  been 
no  more  than  three  to  three  and  one-half  inches  apart, 
the  danger  would,  at  least  to  some  extent,  have  been 
avoided.  Now,  could  the  switch  have  been  so  con- 
structed, consistent  with  its  proper  use,  or  could  the 
rails  have  been  enough  further  apart  to  have  avoided 
the  danger  of  persons  being  thus  caught  ?  The  record 
is  such  as  to  satisfy  us  that,  other  than  at  the  point  of 
the  switch,  the  rails  could  be  within  two  and  one-half 
inches,  or  less,  consistent  with  the  operation  of  the  train. 
In  fact,  the  testimony  of  North,  based  on  the  theory  of 
the  distance  at  that  point  being  five  inches,  fixes  the 
distance  seven  and  one-half  feet  east  of  the  point  at  two 
and  three-fourth  inches,  and  in  this  respect  he  differs 
from  the  witness  Kerr  as  to  such  distance  iSome  three- 
fourths  of  an  inch  or  more.  We  must,  of  course, 
assume  that  state  of  facts  having  support  in  the  testi- 
mony, consistent  with  the  finding  of  the  jury.  If  the 
space  at  the  point  of  the  rail  should  be  five  inches,  of 
course,  for  the  five  or  six  feet  in  which  the  rail  is  cham- 
fered, the  space  must  lessen  gradually,  but  the  dis- 
tance must  be  comparatively  short  till  the  space  would 
be  too  narrow  to  admit  the  foot.  We  are  not  to  fix  the 
distance  apart  that  such  rails  should  be  to  constitute 
due  care,  and  we  only  inquire  if  the  record  is  such  that 
the  fact  of  negligence  could  legally  be  found.  It  is  of 
course  obvious  that  with  the  switch  rail  closed  up,  and 
its  point  in  contact  with  the  main  rail,  and  the  two 
gradually  diverging,  there  must  be  a  point  where  a  foot 
might  be  thus  caught ;  but  it  would  seem  that  by  widen- 
ing or  narrowing  the  space  between  the  split  rail  and 
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the  main  rail,  when  not  in  contact,  the  situation  might 
be  so  as  to  avoid  such  danger.  If  that  could  be,  and 
had  been,  Brooke  could  not  have  been  injured  as 
appellee  claims,  and  as  the  jury  must  have  found  he 
was.  Nothing  in  the  record  or  in  argument  enables  us 
to  say,  as  a  matter  of  law,  that  the  jury  could  not  have 
found  that  the  construction  of  the  switch  was  defective. 
C/onceding  that  some  such  place  of  danger  must  be,  if 
trains  are  to  be  operated,  it  is  reasonable  to  say  the 
number  should  be  reduced  as  much  as  practicable,  and 
where  it  can  be  done,  and  is  not,  the  question  of 
whether  or  not  the  failure  amounts  to  negligence  is 
generally  one  of  fact  for  the  jury. 

II.  Objections  are  made  to  the  testimony  of  Mr. 
Kerr  for  the  plaintiff.     He  is  one  of  the  attorneys  for 

^ .        plaintiff,   and  is   the    witness    who   made 

— :  evidenoo.  the  measurements  at  different  point.s.  The 
objection  to  the  testimony  is  that  the  measurements 
were  made  nearly  fourteen  months  after  the  accident, 
without  proof  that  the  conditions  were  the  same.  One 
J.  M.  Stamer  was  a  witness  for  plaintiff,  and  testified 
that  he  had  been  the  station  agent  for  defendant  at 
Colfax  for  fourteen  or  fifteen  years,  and  up  to  the  time 
of  giving  his  testimony,  and  that  he  knew  of  no  change 
having  been  made.  It  is  true,  we  think,  that  a  change 
in  the  switch  might  have  been  made,  and  he  not  know 
of  it,  but  considering  his  relation  to  the  road  at  that 
point,  and  the  fact  that  he  had  no  knowledge  of  a 
ohange,  with  the  silence  of  defendant  in  that  respect, 
we  think  it  was  not  el'ror  for  the  court  to  admit  the 
testimony  of  Kerr.  The  facts  as  to  any  change  being 
€0  clearly  within  the  knowledge  of  the  defendant,  and 
after  such  testimony  by  its  agent  in  charge  of  the  sta- 
tion at  that  point,  if  there  had  been  a  change,  we  think 
the  defendant  should  not  have  remained  passive,  but 
have  shown  the  fact.  Such  a  rule  is  in  the  interest  of 
a  safe  and  proper  disposition  of  causes. 

It  is  also  urged  that  the  testimony  of  Kerr,  as  to 
the  experiments  in  placing  his  foot  between  the  rails, 
showing  where  the  foot  would  be  caught,  and  where  not. 


613  Brooke  v.  Chicago,  Etc.,  Ry.  Co.     [81  Iowa. 

was  erroneously  admitted.  We  regard  it  as  clearly 
competent.  A  very  important  fact  to  be  known  wa» 
whether,  with  the  situation  of  the  rails,  a  foot  could  or 
would  be  likely  to  be  caught.  We  can  hardly  imagine^ 
testimony  that  would  better  show  the  fact  than  such 
experiments.  The  shoe  that  Brooke  wore  was  before 
the  jury,  and  the  witness  who  made  the  experiment  was 
there,  and  the  relative  size  of  the  shoes  worn  by  each 
could  be  known.  The  case  of  KlanowsJci  v.  Grand 
Trunk  Ry.  Co.^  31  N.  W.  Rep.  276,  is  cited  as  authority 
against  the  admission  of  such  evidence.  The  force  of 
the  holding  in  that  case  is  much  lessened,  because  of  a^ 
divided  court,  and  then  the  facts  are  so  dissimilar  that, 
if  an  unquestioned  rule,  it  would  not  be  controlling 
No  case  to  which  we  are  cited  is  authority  against  the^ 
action  of  the  district  court  in  admitting  the  testimony. 
III.  It  is  said  there  is  no  testimony  to  support  a 
finding  that  Brooke  caught  his  foot  between  the  rails 

and  fell,  any  more  than  there  is  that  he^ 
stumbled  over  the  rails  in  passing  out  from 
between  the  cars.  It  is  true  there  is  no  direct  testi- 
mony to  show  the  fact.  ^No  one  saw  his  foot  betweea 
the  rails,  and  he  was  the  only  person  to  know  the  fa<sts. 
But,  in  legal  proceedings,  such  facts  are  found  from 
surrounding  circumstances.  It  is  true  that  Brooke  fell 
and  was  injured  near  the  point  where  the  condition  of 
the  switch  was  such  that  a  foot  ndight  be  caught.  The 
shoe  worn  by  Brooke  was  in  evidence,  and  was  before^ 
us,  and  bore  some  indications  of  the  foot  having  beea 
caught.  The  shoe  presented  a  wrenched  appearance. 
The  train  being  in  motion,  he  must  have  moved  with  it 
along  the  track,  and  in  the  direction  for  his  foot  ta 
become  wedged  in  or  caught.  We  do  not  regard  it  as 
conclusive  that  the  foot  could  not  have  been  caught, 
because  it  was  not  so  when  he  was  first  found.  It  is 
easy  to  understand  that  the  foot  might  have  been 
released  by  falling,  or  by  the  wheels  passing  over  the 
limbs.  Much  in  this  respect  would  depend  upon  how 
firmly  the  foot  was  caught  or  wedged  between  the  rails^ 
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From  our  examination  of  the  record,  we  incline  more  to 
the  view  that  the  injury  resulted  from  the  foot  being 
caught,  than  by  merely-  stumbling  over  the  rails.  We 
think  it  would  be  difficult  for  a  disinterested  person  to 
read  the  record  without  such  a  conviction  It  was,  how- 
ever, to  our  minds  clearly  a  question  of  fact  for  the 
jury,  and  upon  evidence  sufficient  to  sustain  the  find- 
ing. 

IV.     The  seventh   instruction  is  as  follows:     **If 
you  find  from  the  evidence  that  defendant  is  not  guilty 

of  negligence  in  selecting  the  class  of  switch 

^  IZ;  ulrtiuo-   which  in  this  case  has  been   denominated 

tions  to  jury,  ^j^^  « gpUt  switch,'  but  was  iu  the  exercise 

of  ordinary  care  in  selecting  such  switch,  then  you  may 
further  pursue  the  inquiry,  and  determine  whether  or 
not  the  switch  was  propeirly  constructed  ;  that  is  to  say, 
whether  it  was  in  perfect  order  or  repair.  The  defend- 
ant was  bound  to  exercise  ordinary  care  in  keeping  the 
switch  in  a  reasonably  safe  condition,  having  regard  to 
the  safety  of  its  employes  engaged  in  performing  their 
duties  for  the  defendant.  It  does  not  follow,  because^ 
of  the  fact  that  the  switch,  at  the  time  of  the  alleged 
injury,  was  out  of  repair,  if  such  is  the  fact  proved,, 
that  the  defendant  was  guilty  of  negligence.  The  rule 
is,  if  the  switch  and  guard  rails  were  properly  con- 
structed originally,  and  by  use  or  otherwise  were  out 
of  repair,  then  the  defendant  would  not  be  liable  unless 
it  appeared  that  it  had  knowledge  of  such  defects,  or 
that  such  a  length  of  time  had  elapsed  after  such  defect 
that,  by  the  exercise  of  ordinary  care  and  prudence,  it 
would  be  presumed  to  know  of  such  defect.  If,  how- 
ever, in  its  original  construction,  the  switch  was  not 
properly  constructed,  or  if  the  guard  rails  were  not 
properly  constructed, — if  it  appear  that  this  defective 
construction  caused  the  injury, — then  no  lapse  of  time 
to  bring  this  defect  to  the  defendant's  knowledge  is^ 
required,"  The  comj^laint  is  that  the  instruction  per- 
mits the  jury  to  inquire  whether  or  not  the  switch  was 
in  perfect  order  or  repair.  Just  the  degree  of  order  or 
Vol.  81—33 
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repair  that  such  a  switch  should  be  kept  in  to  be  reason- 
ably safe  for  the  use  intended  is- not  fixed  as  a  matter 
of  law,  and,  if  the  jury  had  been  told  that  the  company 
was  required  to  keep  the  switch  in  perfect  order  or 
repair,  it  would  have  been  error,  because  the  effect 
•would  have  been  to  determine  that  perfect  order  or 
repair  would  be  essential  to  a  reasonably  safe  condition ; 
but  the  jury  is  not  so  told,  and,  when  the  instruction  is 
fairly  considered,  there  is  little  room  to  doubt  the 
meaning  of  the  court.  The  tenor  of  the  instructions 
throughout,  barring  the  particular  words  referred  to, 
convey  the  idea  of  only  reasonable  care  and  safety  as 
the  rule.  The  objectionable  language  is  immediately 
followed  by  these  words:  "The  defendant  was  bound 
to  exercise  ordinary  care  in  keeping  the  switch  in  a 
reasonably  safe  condition,  having  regard  to  the  safety 
of  its  employes  engaged  in  the  performance  of  their 
duties."  A  reasonably  safe  condition  might  require 
**  perfect  order  or  repair,"  or  something  less,  and  on 
the  whole,  while  the  jury  is  told  that  it  may  inquire 
whether  or  not  the  switch  was  in  perfect  order  or 
repair,  it  is  not  told  that  such  a  degree  is  essential,  but 
is  told,  in  quite  specific  language,  the  degree  of  order 
•or  repair  in  which  it  must  be  kept  by  defendant  to 
avoid  liability,  and  is  so  told  in  immediate  connection 
with  the  words  complained  of.  The  court  in  the 
instruction  seems  to  have  distinguished  between  or 
called  attention  of  the  jury  to  two  acts  as  to  which  there 
might  be  negligence:  Firsts  selecting  the  kind  or 
class  of  switch,  and,  second^  the  construction  ;  and  the 
latter  embraces  the  putting  or  having  it  in  proper  order 
or  repair.  The  jury  find  for  defendant  as  to  the  selec- 
tion, and  for  the  plaintiff  as  to  the  order  or  repair,  by  say- 
ing that  it  was  not  constructed  as  such  switches  usually 
are,  because  of  too  much  space  between  the  rails. 
When  the  findings  and  the  instructions  are  both  con- 
sidered, there  is  little  room  to  doubt  that  the  instruc- 
tion was  properly  understood. 

V.     The  petition  in  charging  the  acts  of  negligence 
by  defendant  used  this  language  :  ''And  said  defendant 
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was  further  guilty  of  negligence  in  operat- 
ing its  trains  at  a  rapid  rate  of  speed,  while- 
plaintiff  was  required  and  commanded  to  make  the 
coupling  of  its  cars  in  its  train,  and  in  running  its  cars 
over  said  Oliver  H.  Brooke,  after  it  was  known  by  those 
in  charge  of  the  train  that  he  was  injured,  and  in  a  dan- 
gerous situation."  The  court  in  its  eighth  instruction 
told  the  jury :  ''If  you  find  from  the  evidence  that  the 
engineer  in  charge  of  the  train,  after  he  knew  that 
either  the  said  Brooke  was  injured  or  was  in  a  danger- 
ous situation,  moved  the  cars  so  that  they  ran  over  the 
deceased,  and  that,  by  the  exercise  of  ordinary  care  or 
prudence,  he  could  have  avoided  so  running  over  him, 
then  this  would  amount  to  negligence  on  the  part  of 
defendant."  It  will  be  observed  that  the  instruction 
holds  to  a  rule  for  negligently  running  over  Brooke 
after  knowing  he  was  injured  or  in  danger,  while  the 
averment  is  that  the  negligent  act  was  done  after  know- 
ing he  was  injured  and  in  danger.  The  rule  given  by 
the  court  is  right.  The  legal  gist  of  the  averment  i& 
that,  after  the  parties  in  charge  knew  that  the  situation 
of  Brooke  was  such  that  the  train  should  be  stopped, 
they  negligently  ran  over  him,  and  such  construction 
was  the  necessary  guide  to  the  introduction  of  evidence. 
The  intention  of  the  pleader  was  too  manifest  to  be  mis- 
leading to  the  defendant.  The  rule  that  words,  mere 
surplusage,  should  be  disregarded,  and  need  not  be 
proved,  is  extended  even  to  criminal  pleadings  and  pro- 
cedure. 

It  is  urged  that  there  is  no  evidence  of  a  failure  to 
exercise  due  care  to  stop.  There  certainly  is  evidence 
showing  that,  after  the  engineer  saw  the  lamp  go  over 
Brooke's  head,  he  eupposed  he  had  fallen ;  that  there 
was  trouble,  and  that  he  should  stop.  It  is  also  quite 
apparent  that  the  engine  passed  over  Brooke  twice,  and 
the  stock-car  once.  There  is  evidence  from  which  it 
might  be  found  that  the  engine  passed  over  him  the 
second  time,  because  the  power  was  put  on  for  the 
engine  to  go  forward  after  it  had  passed  over  him  going 
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backward.  Certainly  there  is  evidence  to  justify  the 
instruction. 

m 

It  is  also  said :  '*  There  is  no  evidence  that,  by  any 
movement  of  the  cars  after  the  deceased  was  injured, 
the  fatal  result  was  caused."  This  action  is  to  recqver 
for  the  injuries  resulting  in  death,  whether  by  negli- 
gence in  one  or  both  particulars.  That  he  was  killed 
by  the  operation  of  the  train  admits  of  no  doubt.  The 
jury  must  have  found  that  death  resulted  from  a  negli- 
gent act.  If  the  first  passage  of  the  train  was  fatal,  and 
appellant  says  there  is  no  evidence  that  it  was  not,  then 
it  is  entirely  immaterial  as  to  the  other.  If  not,  then 
death  resulted  from  the  latter.  The  evidence  as  to  the 
knowledge  of  injury  or  danger  was  before  the  train  had 
passed  either  way.  There  is  evidence  upon  which  to 
predicate  negligence  in  killing  Brooke  by  the  passage 
of  the  train  over  bim  either  way,  and  we  thus  meet  the 
query  whether,  before  plaintiff  is  entitled  to  a  submis- 
sion of  her  cause  as  to  negligence  in  passing  over  Brooke 
the  second  time,  there  must  be  evidence  showing  the 
effect  of  passing  over  him  the  first  time.  The  claim  for 
such  a  rule  is  not  supported  by  authority,  and  is  not  in 
harmony  with  our  practice.  If  the  death  was  the  result 
of  negligence,  it  is  not  a  matter  of  vital  importance  that 
the  particular  act  should  be  known.  If  defendant 
desired  to  know  the  particular  fact  upon  which  the  ver- 
'  diet  was  based,  with  a  view  to  overcome  presumptions 
in  favor  of  the  verdict,  its  recourse  was  to  special 
-findings. 

VI.  Appellant  presents  several  pages  of  an  abstract 
purporting  to  be  copied  from  a  railroad  gazette,  and 

^  . .       urges  that  it  was  improperly  admitted  in 

talnpreme^*  evidence.      Appellee    files     an    additional 
court.  abstract,  denying  that  the  article  was  ever 

offered,  or  in  any  manner  used,  in  evidence.  Appellant 
files  an  amendment  to  its  abstract,  but  makes  no  denial 
of  appellee's  abstract ;  hence,  we  take  the  statement  in 
appellee's  abstract  as  correct.  Appellant  claims  that 
the  transcript  sustains  its  position,  but  we  do  not  go  to 
the  transcript  unless   appellee's    abstract   is    denied. 
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White  V.  Savery^  49  Iowa,  197  ;  Kearney  v.  Ferguson^ 
60  Iowa,  72. 

VII.  Plaintiff  pleaded  certain  other  acts  of  negli- 
gence by  the  defendant,  as  that  the  cars  were  not 
y  . .       provided  with  proper  handholds,  coupling- 

toit^^fon?''  P^^^»  ®*^-»  ^^^  *^^*  *^^  *^^i^  w^s  operated 
at  too  high  a  rate  of  speed.     Defendant,  in 

its  answer,  pleaded  a  waiver  of  these  defects  by  plain- 
tiff's  intestate.  The  court  in  its  instruction  told  the 
jury  that  these  allegations  by  plaintiff  had  no  evidence 
to  sustain  them,  and  withdrew  them  from  its  consider- 
ation. Appellant  insists  that  it  was  error  not  to  submit 
the  question  as  to  waiver.  Appellant  cites  some  author- 
ities bearing  on  questions  of  waiver  when  properly  in 
issue,  but  none  applicable  to  such  a  state  of  facts  ;  nor 
does  counsel  assume  to  argue  the  effects  of  the  court's 
action.     Comment  is  unnecessary. 

There  are  no  other  questions  important  to  be  con- 
sidered, and  the  judgment  below  is  affirmed.  ' 


Herman  Beyer,  Appellant,  v.  Margaret  Thoeming, 

Appellee. 

1.  Homestead:  ldhts  of  exemption.  A  homestead  of  between 
four  and  five  acres  of  land  will  not  be  rendered  liable  to  execu- 
tion because  of  its  lying  partly  within  the  limits  of  a  city,  if  not  a 
part  of  a  city  plat, 

2.     :  OONYBYANCE  TO  WIFE :  CREDITOBS.    A  judgment  is  not  a 

lien  upon  the  homestead  of  the  judgment  debtor,  and  the  latter's 
conveyance  of  such  property  to  his  wife  wiU  not  be  deemed 
fraudulent  as  to  the  judgment  creditor. 

Appeal   from   Scott   District   Court,  —  Hon.    C.    M. 

Waterman,  Judge. 

Wednesday,  October  29, 1890. 

This  is  an  action  in  equity  by  which  it  is  sought  to 
subject  certain  real  estate  to  the  payment  of  a  judgment 
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against  Charles  Thoeming,  the  husband  of  defendant. 
There  was  a  trial  upon  the  -merits,  and  a  decree  for  the 
defendant.     The  plaintiff  appeals. 

D.  B.  Nash  and  J.  F.  Atwill,  for  appellant. 

Ernst  Claussen^  for  appellee. 

RoTHROCK,    C.   J. — I.     The  land    in    controversy 
consists  of  four  and  sixty- three-hundredths  acres  lying 

partly  within  and  partly  without  the  corpor- 
'  limits  of  ex-    ate  limits  of  the  city  of  Davenport.     That 

part  within  the  limits  is  not  platted  into  town 
lots,  streets  or  alleys,  and  does  not  abut  on  any  street  of 
the  city.  The  land  is  in  one  body,  and  is  used  for  agri- 
cultural purposes,  excepting  a  small  part  upon  which  is 
situated  a  dwelling-house,  with  appurtenant  buildings 
and  yards.  The  defendant  and  her  husband  took  up  their 
residence  on  the  land  more  than  seventeen  years  ago, 
and  it  is  claimed  to  be  their  homestead.  That  it  has 
been  their  homestead  cannot  be  disputed.  The  fact 
that  part  of  the  land  is  within  the  city  limits  does  not 
limit  the  extent  of  the  homestead,  because  no  part  of  it 
is  within  the  city  plat.  McDaniel  v.  Mace^  47  Iowa, 
509. 

II.     The  legal  title  to  the  land  was  in  the  defend- 
ant's husband,  and  while  it  was  occupied  as  a  homestead 

by  the  defendant  and  her  husband,  and  on 
anc^towife:    the  tweuty-sixth  day  of    May,    1886,  the 

plaintiff  recovered  a  judgment  in  the  Scott 
district  court,  against  the  husband.  On  the  same  day 
Thoeming  conveyed  the  property  to  the  defendant. 
The  plaintiff  commenced  this  action  to  subject  the  land 
to  the  payment  of  the  judgment.  The  defendant  and 
her  husband  failed  to  appear  to  the  action,  and  a  decree 
was  entered  against  them  by  default.  Upon  motion  of 
the  defendant,  the  decree  as  to  her  was  set  aside,  and 
she  filed  an  answer  setting  up  her  homestead  right,  and 
that  the  said  judgment  never  was  a  lien  upon  the  prem- 
ises by  reason  of  the  homestead  character  of  the  same. 
The  foregoing  are  the  material  fact-s  in  the  case. 
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There  is  no  dispute  that,  when  the  judgment  was 
rendered,  and  when  the  debt  upon  which  It  was  founded 
was  contracted,  the  land  was  the  homestead  of  the  defend- 
ant and  her  husband.  Under  this  state  of  facts  the  judg- 
ment was  no  lien  upon  the  property,  and  it  never  became 
a  lien.  The  defendant's  husband  could  not  defraud  his 
creditors  by  conveying  it  to  his  wife,  nor  to  any  other 
person,  for  the  very  good  reason  that  his  creditors  had 
no  right  to  subject  it  to  the  payment  of  any  debts  con- 
tracted after  the  homestead  right  attached.  Delashmut 
t.  Trau^  4t4:  Iowa,  613;  Officer  v.  Evans^  48  Iowa,  C67  ; 
Aultman  v.  Heiney^  69  Iowa,  654  ;  Butler  v.  Nelson^  72 
Iowa,  732.  Counsel  for  appellant  appear  to  be  of  the 
opinion  that  the  defendant  was  in  some  way  precluded 
from  asserting  the  homestead  right  because  the  default 
was  not  set  aside  as  to  her  husband.  The  setting  aside 
of  the  default  as  to  the  defendant  operated  to  restore 
to  her  any  right  of  which  she  may  have  been  tem- 
porarily deprived  by  reason  of  the  default.  Besides, 
under  the  rule  of  the  above  cases,  if  the  l^nd  was  a 
homestead,  she  had  the  right  to  take  the  conveyance, 
even  if  she  had  been  a  stranger.     Affirmed. 


Mary  J.   Judge,  Appellee,  v.  John   Jordan  et  al.^ 

Appellants. 


1. 


2. 


8. 


Intoxicating  Liquors :  sales  contrary  to  law  :  damages  : 
EVIDENCE  :  VERDICT.  The  credibility  of  the  testimony  of  a  wit- 
ness is  for  the  jury  to  determine,  and  its  verdict  will  not  be  set 
asille,  because  the  testimony  whereon  it  is  based  is  apparently  in 
conflict  with  that  given  by  the  witness  upon  another  trial. 


: : : :  admissions  :  instructions  to  jury. 

Facts  testified  to  by  a  party  to  a  cause  against  his  interest, 
if  unquestioned,  have  the  force  of  an  admission  as  against  the 
party  so  testifying,  and  the  jury  may  be  so  instructed. 

: :  :  INSTRUCTIONS.    In  an  action  by  a  married 

woman  against  a  saloon  keeper  for  damages  on  account  of  the 
sale  of  intoxicating  liquors  to  her  husband,  proof  of  having  fur- 
nished intoxicating  liquors  to  the  husband  upon  the  order  and 
promise  of  payment  ,by  a  third  person  is  sufficient  to  sustain  the 
action. 
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4.     : : : ,    Instructions  requested  by  a  party 

to  a  cause  not  pertinent  to  the  issues,  or  with  reference  to  ques- 
tions upon  which  no  evidence  was  introduced  upon  the  trial,  should 
be  refused. 

5.     : : : .    An  instruction  to  a  jury,  that  if 

they  found  that  a  witness  had  testified  falsely  as  to  material  mat- 
ters knowingly  and  intentionally,  they  might  disregard  his  testi- 
mony altogether,  is  not  erroneous. 

6.     : : -:  verdict  :  practice.    The  jury  were  directed 

by  the  court  that  in  the  event  of  their  finding  a  verdict  against 
the  defendant  Jordan,  they  should  answer  a  certain  interrog- 
atory submitted  with  the  instructions,  and  return  same  with  their 
general  verdict.  The  jury  returned  a  verdict  against  Jordan  with- 
out answering  the  interrogatory.  After  the  verdict  had  been 
marked  filed,  and  had  been  read  by  the  court,  the  court  returned 
it  to  the  jury  with  the  verbal  direction  that  they  **  retire  and  con- 
sider further  of  their  verdict,  and  return  a  verdict  with  answer  to 
the  special  interrogatory  submitted  in  the  charge  of  the  court." 
Heldj  that  the  action  of  the  court  was  proper,  and  that  defend- 
ants were  not  prejudiced  thereby. 

7.     : : :  husband  and  wife  :  declarations.    In  an 

action  by  a  married  woman  proof  of  the  declarations  of  her  hus- 
band, alleged  to  have  been  made  wl^ile  acting  as  the  agent  of 
the  wife,  are  not  admissible  in  evidence  against  the  wife  in  the 
absence  of  proof  of  such  agency. 

Appeal   from    Clinton    District     Court,  —  Hon.    A. 

HowAT,  Judge. 

Wednesday,  October  29,  1890. 

Plaintiff,  for  cause  of  action  against  the  defend- 
ant Jordan,  alleges  that  on  the  second  day  of  January, 
1887,  at  the  '^Elkhorn  saloon,  kept  by  said  Jordan,  in 
the  city  of  Lyons,  said  Jordan  sold  intoxicating  liquors 
to  the  plaintiff's  husband,  Michael  H.  Judge,  contrary 
to  law,  thereby  causing  her  husband  to  become  intoxi- 
cated in  consequence  of  which  she  has  been  injured  in 
her  means  of  support,  and  put  to  expense  for  medicines, 
and  medical  and  surgical  treatment  of  her  husband.'* 
Plaintiff  alleges  that  the  property,  wherein  the  saloon 
was  kept  and  the  liquors  sold,  was  the  property  of 
defendant,  Patrick  0'  Conner,  and  was  used  by  J  ordan 


'J 
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for  said  unlawful  business,  with  the  knowledge  of  the 
defendant  O' Conner.  The  defendant  Jordan  answered 
denying  generally,  and  defendant  0' Conner  answered 
admitting  that  he  was  the  owner  of  the  premises 
described,  and  denying  any  knowledge  as  to  the  other 
allegations  of  the  petition.  Trial  to  a  jury,  and  verdict 
and  judgment  for  plaintiff.     The  defendants  appeal. 

W.  C.  Orohe  and  Ellis  &  McCoy ^  for  appellants. 

/.  S.  Darling  and  J.  H.  Flinty  for  appellee. 

Given,  J. — I.     A  brief  statement  of  the  undisputed 

facts  is  necessary  to  an  understanding  of  the  questions 

,  ,  .discussed.     On  and  for  some  time  prior  to 

uquora:  saiej  January  2, 1887,  the  defendant  Jordan  kept 

contrary  to  ''  * 

law:  dam-      a  saloou  kuown  as  *'The  Elkhorn,"  in  the 

agen:  evi-  ^  • 

deno6:  ?er-  premises  described,  under  a  lease  from 
defendant  O' Conner.  On  Sunday,  January 
2,  1887,  a  fire  broke  out  in  a  building  near  the  saloon 
belonging  to  Mr.  Gage.  During  the  iire,  the  saloon  was 
kept  open  and  warm,  and  resorted  to  by  many  persons 
to  warm  themselves,  the  day  being  exceedingly  cold ; 
and  some  property  taken  from  the  burning  building  was 
deposited  in  the  saloon.  Mr.  Gage  said  to  defendant 
Jordan :  *'  Give  the  fire  department  a  round  on  me.  I 
w^ill  pay  for  it."  Jordan  and  his  bartender  dealt  out 
intoxicating  liquors,  for  which  Mr.  Gage  afterwards 
paid.  Plaintiff's  husband  was  at  his  home  when  the 
alarm  of  fire  was  given,  and  proceeded  at  once  to  the 
burning  building,  where,  in  common  with  many  other 
citizens,  he  assisted  in  removing  property  from  the 
burning  building.  While  so  engaged,  he  took  a  drink 
from  a  bottle  of  whiskey  that  was  passed  among  the  men 
at  a  ladder  at  the  building.  In  the  evening,  plaintiff's 
husband  was  found  lying  in  an  alley  so  intoxicated  as 
to  be  unable  to  help  himself.  He  was  carried  by  the 
police  to  the  city  lock-up,  put  in  a  bunk,  and  a  fire  built 
in  the  stove.  An  officer  visited  the  lock-up  about  nine 
and  half  past  two  in  the  night,  and  on  the  last  visit  a  * 
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physician  was  called,  who,  finding  the  patient  uncon- 
scious, and  the  prison  very  cold,  ordered  him  removed 
to  a  boarding-house  near  by»  Plaintiff's  husband  was 
80  badly  frozen  as  to  totally  disable  him,  and  to  require 
treatment  for  many  months,  and  to  necessitate  the  ampu- 
tation of  one  of  his  legs.  He  was  then  aged  twenty- 
eight  years,  and,  prior  to  these  injuries,  was  an  able- 
bodied  man,  and  able  to  earn  from  one  dollar  and  fifty 
cents  to  one  dollar  and  seventy-five  cents  per  day  in  his 
business  as  a  laborer.  There  is  a  confiict  in  the  testi- 
ipony  as  to  whether  plaintiff's  husband  got  any  intoxi- 
cating liquors  from  defendant  Jordan,  or  at  his  saloon, 
and  whether  the  defendant  O'  Conner  knew  that  Jordan 
was  selling  intoxicating  liquors,  contrary  to  law,  on  the 
leased  premises. 

Following  the  order  of  the  arguments,  we  first  notice 
appellants'  complaint  that  the  court  erred  in  overruling 
the  motion  to  set  aside  the  verdict,  and  in  rendering 
judgment  thereon,  because  the  verdict  was  not  sustained 
by  the  evidence.  Augustus  Hurlburt  testified  that  dur- 
ing the  fire  he  and  Mr.  Judge  went  into  Jordan's  saloon 
with  others,  and  that  he  and  Judge  drank  whiskey  there 
out  of  the  same  bottle ;  that  neither  of  them  paid  for  it ; 
and  that  Jordan  and  his  bartender  were  there  at  the 
time.  Hurlburt' s  testimony,  as  given  on  a  former  trial 
of  this  plaintiff  against  one  Boock,  to  recover  for  injuries 
caused  by  the  same  intoxication,  is  in  evidence,  and  is 
claimed  to  be  in  direct  contradiction  of  that  given  on  this 
trial,  and  that  Hurlburt  is  not,  therefore,  entitled  to 
credit.  On  the  former  examination,  he  testified  to 
Judge's  drinking  out  of  the  bottle  at  the  ladder,  and 
to  his  drinking  in  Boock' s  saloon.  He  was  not  asked 
as  to  his  drinking  in  Jordan's,  and  the  only  statement 
made  in  confiict  with  his  testimony  in  this  case  is,  that 
he  did  not  see  Judge  take  more  than  those  two  drinks. 
It  was  for  the  jury  to  say  what  credit,  if  any,  should  be 
given  to  Hurlburt' s  testimony,  and  we  think,  in  view 
of  the  corroborating  circumstances,  that  they  were  war- 
ranted in  accepting  it  as  true.  Under  the  order  from 
Gage,  liquors  were  dealt  out  freely  by  Jordan  on  that 
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occasion.  True,  he  says  only  to  the  firemen,  but  the 
jury  might  well  have  found  that  both  Gage  and  Jordan 
meant  by  "firemen"  those  who  were  engaged  in  trying 
to  save  Mr.  Gage's  property.  The  circumstances  were 
certainly  corroborative  of  the  testimony,  which,  thus 
corroborated,  so  far  sustains  the  verdict  as  that  it  should 
not  be  interfered  with. 

II.  The  court  says  in   its  instructions:     "It  is 
admitted  by  defendant  Jordan  that  at  the  time  of  the 

^ fire  one  James  P.  Gage  said  to  him  to  give 

*  -r  i  T~=      the  firemen  a  round,  and  he  would  pay  for 

admissions:       .  -■   .     .      -        i  i  -■ 

instruotiona     it ;  and  it  IS  further  admitted  by  said  Jor- 

to  jury.  '  '^ 

dan  that,  upon  said  direction  of  said  Gage, 
he  did,  in  his  saloon,  furnish  the  firemen  intoxicating 
liquors,  for  which  said  Gage  subsequently  paid  him." 
Appellants  concede  that  Jordan  so  testified,  but  contend 
that  it  was  not  an  admission,  because  not  stated  in  the 
pleadings.  These  statements  of  Jordan's  in  his  testi- 
mony are  not  questioned,  and  it  was  not  error  to  say  to 
the  jury  that  they  were  admitted  by  Jordan. 

III.  Based    upon    these    admissions,    the    court 
charged  the  jury  that,  if  Jordan  or  his  bartender,  acting 

upon  the  direction  of  Gage,  furnished  Judge 
'—.':  instruo- intoxicating   liquors,   **or  furnished  it  to 

others  in  his  saloon,  from  whom  the  plain- 
tiff's husband  obtained  it,  then  it  was  a  selling  to  said 
Gage  and  the  plaintiff '  s  husband,  substantially  as  alleged 
in  plaintiff's  petition."  Appellants  suppose  a  case 
where  A  sold  to  B,  and  B  subsequently,  upon  his  own 
account,  sold  to  C,  and  contend  that  A  is  not  liable  for 
the  sale  to  C.  Such  is  not  this  case.  It  was  submitted 
to  the  jury  upon  the  theory  that  defendant  was  liable, 
if,  upon  the  order  of  Gage,  he  furnished  intoxicating 
liquors  to  plaintiff 's  husband.  The  instruction  states 
the  law  correctly,  as  applied  to  the  issues  in  this  case. 

IV.  Appellants  asked  an  instruction  to  the  effect 
that  there  was  no  testimony  tending  to  show  that  the 

liquors  which  Judge  drank  from  the  bottle 

at  the  ladder  or  elsewhere  out  of  Jordan's 

saloon  were  furnished  by  Jordan,  and  complains  of  the 


624  Judge  v.  Jordan.  [81  Iowa 

—  I  -- 

refusal  to  give  this  instruction.  The  court  so  instructed 
the  jury  as  to  the  liquors  drank  from  a  bottle  at  the 
ladder.  The  only  other  drink  that  Judge  was  shown  to 
have  taken  outside  of  Jordan's  saloon  was  at  Boock's, 
and  there  was  no  pretense  that  it  was  furnished  by  Jor- 
dan. If  there  was  any  error,  it  was  in  instructing 
that  there  was  no  evidence  tending  to  show  that 
the  bottle  of  liquor  was  furnished  by  Jordan.  The 
order  of  Gage,  and  Jordan's  acting  upon  it,  and 
the  fact  that  the  bottle  of  liquor  was  taken  to  the 
place  of  the  fire,  and  drank  by  raen  engaged  in  remov- 
ing property  and  extinguishing  the  fire,  surely  had  such 
a  tendency ;  but,  if  the  giving  of  this  instruction  was 
error,  it  was  without  prejudice  to  appellants.  Other 
instructions  refused  were  to  the  effect  that,  if  Judge 
helped  himself  to 'Jordan's  liquors  with6ut  Jordan's 
knowledge,  or  if  he  got  the  liquor  by  appearing  in  the 
guise  of  a  fireman,  that  would  not  constitute  a  sale  as 
charged.  There  was  ino  testimony  calling  for  such 
instructions,  and,  therefore,  no  error  in  refusing  them. 
V.  In  instructing  the  jury  as  to  the  rules  for  deter- 
mining the  credibility  of  witnesses,  they  were  told  that 

if  they  found  that  a  witness  had  testified 
falsely  as  to  material  matters,  knowingly 
and  intentionally,  they  7?^//7/i<  disregard  his  testiniony 
altogether.  Appellants  contend  that  they  should  have 
been  instructed  that  in  such  case  the  testimony  must  be 
disregarded  in  all  matters,  unless  corroborated.  The 
testimony  is  left  with  the  jury,  and  it  is  for  the  jury  to 
say  what  credit  and  weight,  if  any,  shall  be  given  to  it. 
If,  by  reason  of  his  having  intentionally  testified  falsely 
as  to  one  material  matter,  they  believe  him  unworthy  of 
credit  as  to  all  other  matters,  they  should  disregard  the 
entire  testimony ;  but  if  they  believe  any  part  of  his 
testimony  to  be  true,  though  not  corroborated,  it  is  their 
privilege  to  accept  it.  To  say  that  in  such  case  they 
must  disregard  the  entire  testimony  would  be  to  direct 
the  jury  to  disregard  testimon}'^  which  they  believe  to 
be   true.     We   think    the    instruction    announces  the 
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correct  rule.     Whart.  Crim.  Ev.,  sec  380 ;  State  v.  WellSy 

46  Iowa,  662. 

VI.     The  jury  were  directed,  in  the  event  they 

found  for  the  plaintiff  against  the  defendant  Jordan,  to 

answer  the  following  interrogatory :  **Did 

— :  verdict:  the  defendant  O'Conner  have  knowledge  on 

practice. 

or  before  the  second  day  of  January,  1887,. 
that  said  Jordan  was  keeping  for  sale  or  selling  intoxi- 
cating liquors  in  the  saloon  occupied  by  him?"  The 
jury  returned  into  court  with  a  verdict  in  favor  of  the 
plaintiff  for  fifteen  hundred  dollars,  but  without  any 
answer  to  the  interrogatory.  The  verdict  was  marked 
'*Filed"  by  the  clerk,  and  passed  to  and  read  by  the 
court ;  and  thereupon  the  court  returned  the  verdict  to 
the  jury,  and  directed  them  "to  retire  and  consider 
further  of  their  verdict,  and  return  a  verdict  with  answer 
to  the  special  interrogatory  submitted  in  the  charge  of 
the  court."  Thereafter  the  jury  returned  into  court  the 
same  verdict,  and  an  aflSrmative  answer  to  the  interroga- 
tory. Appellants  complain  of  the  refusal  of  the  court 
to  record  the  verdict  as  first  returned,  and  of  the  court's- 
charging  the  jury  verbally  to  consider  further  of  their 
verdict,  and  of  the  recording  the  verdict  last  returned. 
Howell  V.  Williams^  29  Iowa,  210,  is  relied  upon  by 
appellants.  That  was  an  action  against  three  defend- 
ants to  recover  damages  on  account  of  personal  injuries. 
The  jury  returned  a  verdict  of  seven  hundred  dollars 
against  one  defendant  (the  city),  and  five  hundred  dol- 
lars against  each  of  the  other  defendants.  The  court 
said  to  them  that  they  could  not  thus,  divide  upon  their 
verdict,  but  must  find  a  gross  sum  against  all  of  the 
defendants,  or  in  favor  of  all.  The  second  verdict 
returned  was  against  the  defendant  city  alone  for  eight 
hundred  dollars,  one  hundred  dollars  of  which  was 
remitted.  This  court  held  ''the  verdict,  since  the entrjr 
of  remittitur^  is  precisely  as  it  was  and  would  have  been 
but  for  the  action  of  the  court  in  directing  the  jury  to- 
bring  in  a  new  or  amended  verdict.  The  city  cannot 
complain  that  plaintiff    lost  the  benefit  of    the    one 
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hundred  dollars  against  the  other  defendants,  for  it  is 
just  what  was  first  assessed,  and  not  a  cent  more.  Sup- 
pose there  was  a  technical  error,  there  was  no  possible 
prejudice."  The  same  can  be  said  in  this  case.  Appel- 
lants cannot  complain,  for  they  pay  just  what  was  first 
assessed,  and  not  a  cent  more.  There  was  no  error  in 
requiring  the  jury  to  answer  the  interrogatory  before 
receiving  and  recording  their  verdict. 

VII.    Appellants,  having  shown  that  plaintiff's  hus- 
band was  examined  as  a  witness  upon  tlie  trial  of  the 

y . .      case  against  Boock,  offered  to  prove  what  he 

and  wi"/!**'*^  testified  to  as  to  having  got  liquor  on  the 
declarations,  ^^y  of  the  fire  at  Jordan  s  saloon.  Appellee 
objected  as  immaterial,  irrelevant  and  incompetent,  and 
the  objection  was  sustained.  Appellants  claimed  this 
testimony  to  be  admissible,  on  the  grounds  that  the  hus- 
band was  in  some  sense  acting  as  agent  of  his  wife. 
They  fail  to  point  out,  and  we  to  observe,  wherein  the 
relation  of  principal  and  agent  existed  in  the  transaction 
cinder  consideration.  He  was  not  acting  for  her  in  pro- 
<5uring  the  liquors  and  becoming  intoxicated.  If  it  be 
true,  as  stated,  that  she  called  him  as  a  witness  in  the 
former  trial,  that  did  not  obligate  her  to  call  him  in  this, 
nor  commit  her  to  the  statements  in  his  former  testi- 
mony.  It  is  a  matter  of  common  observation  that  hus- 
bands are  not  always  favorable  to  the  prosecution  of 
•cases  like  this  by  their  wives.  The  testimony  offered 
was  incompetent,  and,  therefore,  properly  excluded. 
There  was  no  error  in  admitting  the  testimony  tending 
to  show  that  defendant  furnished  liquors  to  the  firemen. 
It  was  for  the  jury  to  say  who  were  included  as  firemen, 
and  whether,  in  so  directing,  Gage  did  not  have  in  mind 
all  who  were  assisting  in  the  preservation  of  his  prop- 
-erty,  and  whether  Jordan  did  not  so  understand  it. 

There  was  no  error  in  excluding  the  testimony 
offered  by  defendants  as  to  the  purpose  for  which  the 
«aloon  was  open  during  the  fire.  That  it  was  open  does 
not  create  any  liability ;  nor  is  it  any  defense  that  it  was 
open  for  the  purpose  of  placing  goods  therein  from  the 
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burning  building,  or  permitting  the  citizens  engaged  in 
suppressing  the  fire  to  go  there  and  warm  themselves. 

We  have  examined  the  entire  record  with  reference 
to  the  numerous  assignments  of  errors  with  care,  and 
reach  the  conclusion  that  the  judgment  of  the  district 
court  should  be  affirmed. 


Charles  Goetzman,  Appellant,  v.  J.  R.  Wiiitaker„ 
Appellant,  and  County  of  Boone,  Appellee. 

1.  Parties  to  Actions  :  csrtiorari  :  intervention  :  practice.  In 
a  proceeding  by  certiorari,  commenced  by  a  resident  taxpayer  of 
a  county,  to  test  the  validity  of  the  action  of  the  board  of  super* 
visors,  whereby  the  salary  of  the  county  attorney  was  increased, 
the  county  attorney  is  a  necessary  party,  and  his  admission  to- 
plead  as  a  party  defendant  even  after  the  determination  of  the 
cause  will  not  be  regarded  as  an  abuse  of  discretion  on  the  part  of 
the  trial  court. 

2.  Acts  of  Public  Officers :  rbvibw  :  certiorari.  ,  A  resident 
taxpayer  of  a  county  may  maintain  a  proceeding  by  certiorari  for 
the  review  of  any  action  of  the  board  of  supervisors  whereby  the 
amount  of  his  taxes  may  be  increased. 

8.  Salary  of  Ck>unty  Attorney :  when  determined  :  chanqk 
during  term  :  yaliditt.  The  salary  of  a  county  attorney  hav- 
ing been  determined  by  the  board  of  supervisors  under  the  provis- 
ions of  Acts,  Twenty-first  General  Assembly,  chapter  73,  section  11^ 
cannot  thereafter  be  either  increased  or  diminished  during  his  term 
of  office,  even  though  such  determination  may  have  been  made- 
under  a  misapprehension  of  the  law  as  to  such  olUcer^s  right  to- 
fees  in  criminal  cases. 

Appeal  from   Boone    District    Court — Hon.    S.    M. 

Weaver,  Judge. 

Wednesday,  October  29,  1890. 

Proceeding  by  certiorari  to  test  the  validity  of. 
certain  acts  of  the  board  of  supervisors  of  Boone  county^ 
The  facts  are  stated  in  the  opinion. 
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U.  L,  Green^  for  appellant,  J.  R.  Whitaker. 

Croolcs  &  Jordan^  for  appellant,  Charles  Goetzman. 

0.  M,    Brocketty  County  Attorney,  for  appellee, 
^oone  county. 

Robinson,  J. — Plaintiff  is  a  resident  and  taxpayer 
of  Boone  county.  The  defendants  in  the  proceeding  as 
it  was  commenced  are  Boone  county,  the  auditor  and 
the  members  of  the  board  of  supervisors  of  Boone 
county.  The  appellant  Whitaker  was  permitted  to 
intervene  as  a  party  defendant  before  final  judgment 
was  rendered.  The  i)etition  alleges  that  the  board  of 
supervisors  of  Boone  county,  at  the  June  session  of  1886, 
adopted  the  following:  *' Resolved  by  the  board  of 
supervisors  of  Boone  county,  Iowa,  that  the  salary  of 
the  county  attorney  hereafter  to  be  elected,  as  provided 
by  the  act  of  the  Twenty-first  General  Assembly,  be  and 
the  same  is  hereby  fixed  at  four  hundred  dollars  per 
annum  ; "  that  J.  R.  Whitaker  was  duly  elected  county 
attorney  of  Boone  county  at  the  general  election  of  the 
year  1886,  and  qualified  and  entered  upon  the  discharge 
of  the  duties  of  the  office  on  the  fourth  day  of  January, 
1887  ;  that  on  the  eleventh  day  of  April,  1887,  the 
board  of  supervisors  adopted  the  following :  ''It  being 
Tiianifest  to  the  board  that  a  mistake  was  made  at  its 
June  session,  1886,  in  naming  the  county  attorney's 
salary,  said  board  being  at  that  session  wrongly  informed 
that  said  officers  would  receive  fees  in  criminal  cases, 
and  it  being  undisputed  that  the  salary  was  named  on 
that  basis,  it  is,  therefore,  ordered  that  the  further  sum 
of  four  hundred  dollars  per  annum  be  added  to  the 
amount  named  at  said  June  session,  for  the  purpose  of 
rectifying  the  mistake  then  made;"  and  that  defend- 
ants have  issued  warrants  to  Whitaker  under  the  reso- 
lution last  quoted  for  his  salary  at  the  rate  of  eight 
hundred  dollars  per  annum.  The  petition  further 
alleges  that  the  action  of  April  11  was  illegal,  and  asks 
ihat  defendants  be  required  to  certify  to  the  clerk  of 
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the  court  a  correct  transcript  of  the  orders  and  resolu- 
tions of  the  board  of  supervisors  in  relation  to  fixing 
the  salary  in  question ;  that  the  county  auditor  be 
required  to  show  the  amount  of  warrants  issued  to 
Whitaker  on  account  of  his  official  salary  since  January 
1,  1887;  that  the  action  taken  April  11  be  reviewed  and 
set  aside ;  and  that  such  further  order  be  made  as  is 
right  and  proper.  A  writ  was  issued  as  prayed,  and  a 
return  made  thereto  by  the  county  auditor.  The  return 
shows  that  the  action  of  the  board  at  their  meetings  in 
June,  1886,  and  April,  1887,  was  as  stated  in  the  petition, 
and  that  Whitaker  <vas  paid  one  thousand  dollars  on 
account  of  his  salary  for  the  first  five  quarters  of  his 
official  term.  The  fourth  paragraph  of  the  return  is  as 
follows:  ''^Fourth.  It  is  further  certified  and  returned 
as  a  fact  that  the  salary  of  the  county  attorney  was  at 
said  June  session,  1886,  intended  to  be  fixed,  and  intended 
to  be  recorded,  at  eight  hundred  dollars ;  but,  by  mis- 
take, four  hundred  dollars  was  deducted  from  said 
amount,  and  the  salary  was  made  at  four  hundred  dol- 
lars, and  the  record  of  said  April  session  was  made  and 
entered  relative  to  and  in  correction  of  such  record  of 
said  board  at  its  June  session,  1886."  The  plaintiflf 
moved  for  judgment  on  the  return  ;  and  on  the  twenty- 
third  day  of  November,  1888,  the  motion  was  taken 
under  advisement  to  be  determined  in  vacation.  On 
the  eleventh  day  of  January,  1889,  in  vacation,  the 
judge  of  the  court  filed  his  findings  to  the  effect 
that  there  should  be  a  judgment  of  the  court  declar- 
ing the  action  of  the  board  taken  April  11,  1887,  to 
be  null  and  void,  and  for  costs,  and  giving  counsel 
permission  to  prepare  a  form  of  judgment  entry  in 
accordance  with  the  findings.  Four  daj^s  after  the 
findings  were  filed,  and  before  judgment  was  rendered, 
Whitaker  filed  his  application  to  be  made  a  party 
defendant,  supported  by  an  affidavit  showing  that  he 
was  entitled  to  the  salary  allowed  the  county  attorney, 
and  that  he  was,  therefore,  interested  in  the  order  of 
the  board,  which  plaintiff  was  seeking  to  have  set  aside. 
Vol.  81—34 
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On  the  twenty-eighth  day  of  January,  1889,  Whitaker 
filed  a  motion  to  set  aside  the  submission  made  at  the 
preceding  November  term  for  the  purpose  of  allowing 
him  to  be  made  a  party  defendant.  At  the  January 
term,  1889,  to-wit,  on  the  fifteenth  day  of  February, 
the  court  set  aside  the  submission,  and  granted  the 
application  of  Whitaker.  Xhereafter,  and  on  the  same 
day,  it  having  been  ordered  that  the  defense  of  the 
other  defendants  stands  as  the  defense  of  Whitaker, 
the  cause  was  again  submitted  on  the  motion  of  plain- 
tiff, and  judgment  was  rendered  setting  aside  the  order 
of  April  11,  1887,  as  illegal  and  void.  The  plaintiff  and 
Whitaker  appeal,  the  appeal  of  the  latter  being  first 
perfected. 

I.     Before  the  application  of  Whitaker  to  be  made 
a  party  defendant  was  granted,  objections  thereto  were 

made  on  the  ground  that  the  applicant  was 
actions :  cor-  not  a  necessary  nor  a  proper  party ;  that 
vention:        his  interest  in  the  matter  in  controversy 

practice. 

did  not  entitle  him  to  be  made  a  party ;  and 
that  his  application  was  not  made  in  time.  The  appel- 
lant is  interested  in  the  order  which  plaintiff  asks  to 
have  set  aside  to  the  amount  of  eight  hundred  dollars. 
.  There  can  be  no  complete  and  final  adjudication  of  the 
matter  until  appellant  has  had  his  day  in  court.  It  was 
said  in  Brown  v,  Bryan^  31  Iowa,  656,  that  a  railroad 
company,  for  whose  benefit  a  tax  had  been  voted,  was 
entitled  to  intervene  in  an  action  brought  by  taxpayers 
to  enjoin  the  collection  of  the  tax ;  and  that  it  was  not 
only  a  proper  but  a  necessary  party  to  a  final  and 
binding  determination  of  the  questions  involved  in  the 
action  ;  and  that  was  true,  even  though  the  right  to  the 
taxes  had  not  matured.  We  think  Whitaker  was 
entitled  to  intervene  at  a  proper  time.  Code,  sec.  2683. 
But  it  is  claimed  that  his  application^  was  not  filed  in 
time.  It  was  said  in  Henry  v.  Mill  &  Eleoator  Co.^ 
42  Iowa,  35,  that  the  intervention  must  be  made  before 
the  trial  commences,  and  that  it  cannot  be  allowed  after 
that  time,  nor  after  a  settlement  has  been  effected  by 
the  parties  to  the  action.     That  rule  was  approved   in 
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Bank  v.  Gill,  50  Iowa,  427.  See,  also,  Teachout  v. 
Des  Moines  BroadOauge  SL  Ry,  (7o.,  75  Iowa,  7S8. 
We  do  not  think  the  rule  should  be  rigidly  applied 
where  the  parties  necessary  to  a  determination  of  the 
cause  are  not  before  the  court.  In  such  a  case,  where 
the  court  might  order  interested  persons  to  be  made 
parties  when  their  interest  becomes  known,  we  think 
the  court  may  properly  sustain  an  application  by  such 
persons  to  intervene.  In  this  case,  the  judgment  to  be 
rendered  had  been  determined  by  the  judge  before  the 
application  to  intervene  was  made,  and  we  do  not  say 
that  it  might  not  have  been  properly  denied  on  that 
ground  ;  but  it  does  not  appear  that  the  granting  of  the 
application  caused  any  delay  in  the  final  decision  of  the 
cause.  On  the  contrary,  it  is  shown  that  Whitaker  was 
allowed  to  intervene,  that  the  submission  of  the  cause 
was  set  aside,  the  defense  of  Whitaker  interposed,  the 
cause  resubmitted,  and  final  judgment  entered  on.  the 
same  day.  We  think  the  court  did  not  err  in  allowing 
the  intervention  in  view  of  the  interest  which  Whitaker 
had  in  the  result  of  the  litigation. 

II.     It  is  said  that  the  interest  of  plaintiff  is  not 
such  as  authorizes  him  to  maintain  this  proceeding.    In 
«.  Acts  of  public  ^nydcT  V.  FosttT,  77  Iowa,  640,  it  was  said : 
v^wflerir     "^^^  ^^  ^^  Settled    that  a  taxpayer  may 
orari.  maintain  an    action  in  his  own   name  to 

prevent  unlawful  acts  by  public  officers  which  would 
increase  the  amount  of  taxes  he  is  required  to  pay, 
or  diminish  a  fund  to  which  he  has  contributed."  In 
Collins  V.  DaviSy  57  Iowa,  256,  it  was  said  that  a  tax- 
payer might  maintain  a  proceeding  by  certiorari  to 
review  the  action  of  the  city  council  in  reducing  the 
assessment  of  another  taxpayer.  In  this  case  plaintiff 
shows  that  he  is  a  resident  and  taxpayer  of  Boone 
county.  If  the  order  complained  of  is  illegal,  it  will 
wrongfully  increase  the  expenditures  of  Boone  county, 
and  increase  unlawfully  the  burdens  of  the  taxpayers. 
The  plaintiff  is,  therefore,  entitled  to  maintain  this  pro- 
ceeding under  the  rule  announced  in  the  cases  cited. 
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III.  Section  11  of  chapter  73,  of  the  Acts  of  the 
Twenty-first  General  Assembly,  contains  the  following 
a.  Salary  of  pfovision  :  ''The  county  attorneys  of  the 
toraey:*when  Several  counties  In  this  state  shall  be 
ohMge^during  allowed  an  annual  salary,  to  be  fixed  by 
term:  validity,  ^j^^  board  of  supervisors  of  their  respective 
counties  at  their  June  meeting  of  each  even-numbered 
year  as  follows :  *  *  *  In  counties  of  over  twenty 
thousand  [inhabitants]  and  under  thirty  thousand,  not 
exceeding  one  thousand  dollars."  The  board  of  super- 
visors of  Boone  county  were  authorized  to  allow  the 
amount  named  for  the  years  1887  and  1888.  It  is  said 
that  the  salary  in  question  was  in  fact  fixed  by  the 
board  in  June,  1886,  at  eight  hundred  dollars,  but  by 
mistake  it  was  recorded  as  fixed  at  four  hundred  dol- 
lars, and  that  the  action  taken  by  the  board  in  April, 
1887,  merely  authorized  the  making  of  a  nunc-pro-tfjiac 
record.  The  return  of  alleged  facts  certified  by  the 
county  auditor  must  be  construed  in  connection  with  the 
proceedings  of  the  board  as  recorded.  When  so  con- 
sidered, it  is  clear  that  the  mistake  of  four  hundred  dol- 
lars to  which  the  return  refers  was  a  mistake  as  to  the 
fees  which  the  county  attorney  would  receive  in  criminal 
cases,  and  not  a  mistake  as  to  the  amount  of  stated 
salary  which  the  county  would  pay ;  and,  therefore,  that 
there  was  no  mistake  in  the  record,  but  that  it  correctly 
represents  the  action  which  was  really  taken.  We 
regard  the  action  of  April  11,  1887,  as  designed  to 
increase  the  amount  allowed  at  the  meeting  of  June, 
1886,  for  the  purpose  of  making  the  income  of  the 
county  attorney  equal  to  the  amount  the  board  supposed 
it  would  be  when  the  action  at  the  meeting  last  named 
was  taken.  There  is  no  showing  that  appellant  was 
mistaken  as  to  the  compensation  which  the  county 
attorney  would  be  entitled  to  receive  by  virtue  of  the 
action  of  the  board  when  he  became  a  candidate  for  the 
office  in  1886,  when  he  was  elected,  and  when  he  qual- 
ified and  entered  upon  the  discharge  of  the  duties  of 
the  office.  The  mistake  of  the  board  was  one  of  law.  If 
the  relation  between  the  appellant  and  the  county  be 
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regarded  as  contractual  in  its  natare,  the  mistake  would 
have  afforded  jippellant  no  ^ound  for  relief.  The  order 
in  controversy  was  not  made  to  discharge  any  legal 
obligation,  and  must  be  regarded  as  voluntary. 

It  is  said  that  the  law  of  contracts  does  not  apply 
to  this  case,  and  that  the  board  of  supervisors  may  at 
any  time  increase  or  diminish  the  salary  of  the  county 
attorney,  even  during  his  term  of  office.  The  general 
rule  has  been  stated,  as  follows:  "A  municipal  cor- 
poration may,  unless  restrained  by  charter,  or  unless 
the  employment  is  in  the  nature  of  a  contract,  reduce 
or  otherwise  regulate  the  salaries  and  fees  of  its  officers 
according  to  its  view  of  expediency  and  right.  Although 
an  officer  may  be  elected  or  appointed  for  a  fixed  period, 
yet,  where  he  is  not  bound,  and  cannot  be  compelled  to 
serve  for  the  whole  time,  such  election  or  appointment 
cannot  be  considered  a  contract  to  hire  for  a  stipulated 
term.  Ordinances  fixing  salaries  are  not  in  the  nature 
of  contracts  with  officers."  1  Dill.  Mun.  Corp.,  sec. 
170.  It  was  held  in  Iowa  City  v.  Foster^  10  Iowa,  191, 
that  there  is  nothing  in  the  nature  of  a  contract  per- 
taining to  the  relation  between  municipal  corporations 
and  their  officers.  The  act  which  created  the  office 
of  county  attorney  provides  for  the  resignation  of 
the  officer.  Acts,  21st  Gen.  Assem.,  sec.  9,  ch.  73. 
Therefore,  if  the  general  ule  governs  in  this  case, 
the  salary  of  the  county  attorney  may  be  changed 
during  his  term  of  office.  Section  3789  of  the  Code 
allowed  the  sheriffs  of  certain  counties  annual  salaries 
to  be  fixed  by  the  proper  boards  of  supervisors.  Refer- 
ring to  that  provision,  this  court  said  in  Holmes  v.  Lucas 
County^  63  Iowa,  212,  th^t,  although  the  statute  did  not 
prescribe  the  time  when  the  board  should  act,  yet  it 
might  properly  do  so  before  the  service  was  rendered  ; 
and  that  the  allowance  of  the  salary  at  the  commence- 
ment of  the  official  term  is  demanded  by  fair  dealing. 
What  was  said  in  that  case  may  well  be  said  of  the 
salary  of  county  attorney  without  regard  to  the  statute ; . 
but  when  that  Is  considered,  and  the  motives  which 
must  have  prompted  its  enactment,  we  must  conclude 
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that  it  was  the  intent  of  the  general  assembly  that  the 
salary  of  the  officer  should  not  be  changed  during  his 
term  of  office,  but  should  be  fixed  before  his  election. 
If  it  may  be  increased  it  may  be  diminished,  and  in  that 
case  it  would  be  within  the  power  of  the  board  of  snper- 
visors  in  many  cases  to  determine  who  should  hold  the 
office  by  withholding  an  adequate  salary  from  the  person 
elected  to  fill  it,  and  thus  compelling  him  to  resign.  It 
is  for  the  interest  of  the  public  to  have  the  office  filled 
by  a  competent  and  worthy  person.  As  a  rule,  an 
attorney  of  ability  and  experience,  established  in  the 
practice  of  his  profession,  would  not  assume  the  duties 
and  burdens  of  the  office,  and  hence  would  not  be  a 
candidate  for  it,  nor  consent  to  an  election  to  it,  unless 
he  knew  what  salary  he  could  depend  upon  receiving. 
It  is  the  privilege  of  the  electors  of  each  county  to  select 
their  county  attorney,  but  it  is  a  barren  one  if  their  will 
may  be  thwarted  by  the  board  of  supervisors  in  the 
manner  suggested.  On  the  other  hand,  if  the  board 
have  the  power  to  increase  the  salary  within  the  limits 
fixed  by  statute  at  pleasure,  it  might  lead  to  favoritism 
and  gross  abuse.  The  county  attorney  ia  to  be  elected  at 
the  general  election  of  each  even-numbered  year.  The 
.  board  are  required  by  the  statute  to  fix  the  salary  at 
their  regular  meeting  held  in  the  preceding  June. 
When  the  salary  is  fixed,  attorneys  will  make  known 
their  willingness  to  perform  the  duties  of  the  office, 
and  the  electors  can  select  from  the  attorneys  available 
the  one  whom  they  would  prefer  to  have  serve  them. 
It  is  our  opinion  that  the  salary  fixed  before  the  officer 
is  elected  cannot  be  changed  after  his  election,  and  that 
the  salary  named  in  the  proceedings  of  the  board  of 
supervisors  had  at  the  June  meeting,  1886,  is  the  only 
one  to  which  appellant  was  entitled,  even  though  it  was 
fixedundera  misapprehension  of  the  law.  Our  conclusion 
in  regard  to  the  ^legislative  intent  and  considerations  of 
public  policy  require  us  to  so  hold. 
%      *The  judgment  of  the  district  court  is  affirmed. 
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Jennie  Smith  et  ux.y  Appellants,  v.  John  De  Kock, 

Appellee. 


81  636 

105  661, 

■■  81  535 

117  108 


1. 


Sheriff's  Deed :  exbcxjtion  sale  :  homestead  :  plattinq.  The 
plaintifiFs  being  the  owners  of  forty  acres  of  land,  on  which  was 
situated  their  dwelling,  and  of  fifteen  acres  adjoining,  all  of  which 
was  occupied  as  a  homestead,  but  was  subject  to  the  lien  of  a  judg- 
ment in  favor  of  defendant,  the  latter  caused  an  execution  to  be  levied 
thereon.  Thereupon  plaintiffs  served  notice  upon  the  sheriff  that 
the  forty-acre  tract  was  claimed  as  a  homestead.  Held,  that 
plaintiffs'  notice  rendered  the  platting  of  the  homestead  prior  to 
sale  under  the  execution  unnecessary,  and  for  an  omission  to  plat 
same  a  sheriff 's  deed  based  upon  such  sale  would  not  be  set  aside. 


2. 


— : :  BBTURN  OP  EXECUTION:  EVIDENCE.    The  sheriff's 

return  of  the  execution  showed  that  the  two  tracts  of  land  were 
offered  separately,  but  did  not  show  which  was  offered  first. 
Held,  that  it  was  competent  to  show  by  parol  evidence  the  order 
in  which  the  different  parcels  were  offered  for  sale. 

Appeal   from  Marion  District  Court. — Hon.   O.  B. 

Avers,  Judge. 

Wednesday,  October  29,  1890. 

Action  in  equity  to  set  aside  a  sheriflf's  deed. 
Decree  was  entered  dismissing  plaintiffs'  petition.  The 
plaintiffs  appeal. 

Bolton  &  McCoy  and  Oesman  &  Prouty,  for  appel- 
lants. 

Bosquet  &  Early  for  appellee. 

Given,  J.— I.    The  plaintiffs  are  husband  and  wife, 
and  were  the  owners  of  a  certain  forty-acre  tract  of  land 
,        upon  which  the  dwelling  of  the  family  was 
deed:execu-    situated.    They  also   owned  fifteen    acres 
homestead:     adjoining,  the  entire  fifty-five  acres  being 
used  and  occupied  together  as  the  home- 
stead of  the  family.    At  the  time  of  the  sheriff's  sale, 
John  Smith  was  insane,  and  detained  in  the  hospital  at 
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Mt.  Pleasant.  The  defendant  had  execution  upon  a 
judgment  against  John  Smith,  rendered  upon  an  indebt- 
edness which  antedated  the  occupancy  of  the  land  as  a 
homestead,  which  execution  was  levied  upon  the  fifty- 
five  acres.  Mrs.  Smith  caused  notice  to  be  served  upon 
the  sheriff,  claiming  the  forty -acre  tract  as  the  home- 
stead of  the  family.  The  sheriff's  return  shows  that  he 
proceeded  to  sell  said  real  estate  '*by  offering  the  same 
in  separate  parcels,  receiving  no  bid  for  either  the  forty- 
acre  tract  or  the  fifteen-acre  tract ,  and  thereafter  John 
De  Kock  then  and  there  bid  for  the  above-mentioned 
real  estate  as  follows,  to-wit,  the  sum  of  four  hundred 
and  twenty- nine  dollars,"  etc.  This  being  the  highest 
and  best  bid,  the  entire  fifty-five  acres  were  returned  as 
sold  to  appellee,  and  upon  this  sale  the  deed  in  question 
is  based.  The  grounds  of  objection  to  the  deed  are  that 
the  sale  was  made  without  platting  the  homestead,  and 
without  first  offering  the  fifteen  acres.  Plaintiffs  were 
entitled  to  have  their  homestead  designated,  and  to 
have  the  other  lands  first  offered  for  sale.  A  platting 
of  the  homestead  would  simply  have  been  a  platting  of 
the  forty-acre  tract.  By  the  notice  from  Mrs.*  Smith, 
the  selection  was,  under  the  law,  as  definite  as  a  plat- 
ting would  have  made  it.  The  law"  does  not  require 
useless  things,  and  certainly  the  deed  will  not  be  set 
aside  for  an  omission  to  do  this  useless  thing,  if  the  sale 
was  otherwise  regular. 

II.  It  will  be  observed  that  the  sheriff's  return 
shows  that  the  land  was  offered  in  separate  parcels,  but 
2  . .       does  not  show   which   parcel  was   offered 

Sec™iou:      fi^^^-     ^^  ^^^  *"^^  ^^^  sheriff  was  asked 
evidence.       which  tract  he  first  offered,  and  the  answer 

taken  subject  to  plaintiffs'  objection.  The  answer  was 
not  to  vary  or  contradict  the  return,  but  to  show  a  fact 
that  did  not  appear  therein,  and  was,  therefore,  compe- 
tent. The  sheriff  answered  that,  to  the  best  of  his 
knowledge,  the  fifteen-acre  tract  was  offered  first.  In 
this  he  is  corroborated  by  the  presumption  that  he  did 
his  duty,  and  it  was  clearly  his  duty  to  first  offer  the 


■  I 
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land  other  than  the  homestead.  He  is  further  cor- 
roborated by  the  testimony  of  Mr.  Bosquet,  who  was 
present  at  the  sale,  and  testifies  that  the  fifteen  acres 
were  first  offered.  The  defendant's  judgment  being  a 
lien  upon  all  the  lands  for  a  debt  incurred  prior  to  the 
occupancy  of  the  land  as  a  homestead,  the  defendant 
had  a  right  to  subject  the  entire  fifty-five  acres  to  sale, 
if  necessary,  to  satisfy  his  judgment.  Plaintiffs  had 
the  right  to  designate  their  homestead,  or  have  the 
same  designated,  and  to  have  th^  lands  other  than  the 
homestead  first  offered  for  sale.  In  the  sale  the  law 
was  observed  in  all  these  respects,  except  that  the 
designation  of  the  homestead  was  not  done  by  platting 
the  same.  The  omission,  if  it  may  be  called  such  under 
the  circumstances,  was  without  prejudice  to  tbe  rights 
of  the  plaintiffs.  Aside  from  the  consideration  already 
mentioned,  it  is  evident  that  the  fifteen  acres  would 
have  been  insufficient  to  satisfy  the  execution,  which 
was  for  foilr  hundred  and  twenty-nine  dollars,  and  the 
sale  of  the  homestead  would  have  followed  as  a  neces- 
sary consequence. 

The  decree  of  the  district  court  must  be  affirmed. 


William    Pickrell,    Appellant,    v.    J.    P.    Hiatt, 

Administrator,  Appellee. 

1.  Claim  Against  Estate  of  Decedent:  demurrer.  A  claim 
filed  against  the  estate  of  a  decedent  alleged  the  indebtedness  of 
said  estate  to  the  claimant,  on  account  of  the  payment  by  him  of 
one-third  of  the  amount  of  a  judgment  against  the  decedent,  the 
claimant  and  another,  in  a  sum  stated,  with  interest.  Held,  on 
demurrer,  that  the  facts  stated  did  not  entitle  the  claimant  to  the 
relief  demanded. 

3.  Appeal :  certificate  of  judqe  :  practice.  In  causes  involving 
less  than  one  hundred  dollars,  and  which  are  presented  for  hear- 
ing in  the  supreme  court  upon  questions  certified  by  the  judge  of 
the  trial  court,  only  questions  arising  upon  the  record  will  be  con- 
sidered, and  the  supreme  court  will  look  beyond  the  certificate  to 
see  if  the  questions  certified  are  necessarily  involved  in  the  case. 
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a. 


Appeal  from  Mahaska  District  Court. — Hon.  David 

Ryan,  Judge.  , 

Wednesday,  October  29,  1890. 

On  January  24,  1889,  appellant  filed  his  claim, 
duly  verified  against  the  estate  of  J.  E.  Bailey,  deceased, 
as  follows : 

"  The  said  Wm.  Pickrell  claims  of  said  J.  P.  Hiatt, 
as  administrator  of  said  estate,  the  sum  of  seventy-five  dol- 
lars as  per  the  following  statement :  To  one-third  amount 
of  judgment  against  J.  E.  Bailey,  Wm.  Pickrell  and 
Anna  P.  Shaw,  and  in  favor  of  Leigh  ton  &  Moore,  shown 
on  judgment  docket  6,  page  210 ;  said  Pickrell  having 
paid  one-third  of  said  judgment  amounting  to  thirty- 
three  dollars  and  seventy  cents,  at  date  of  judgment, 
April,  16, 1878 ;  the  interest  thereon  amounting  to  $38.64 ; 
total  amount  due,  $74.34.  The  within  claim,  to  the 
amount  of  $74.34,  is  admitted  this  eleventh  day  of  Feb- 
ruary, 1889.  J.  P.  Hiatt, 

*'  Administrator." 
Appellant  afterwards  filed  an  amendment  alleging 

that  J.  E.  Bailey  died  on  or  about .  1880 ;  that 

J.  P.  Hiatt,  was  appointed  administrator  on  the  second 
day  of  December,  1881 ;  and  that  notice  of  his  appoint- 
ment was  never  given,  as  provided  by  law.  The  heirs  of 
J.  E.  Bailey  demurred  to  the  original  claim  and  amend- 
ment, upon  the  grounds  that :  ^^ First  The  facts  stated 
do  not  entitle  the  said  Pickrell  to  the  relief  demanded; 
secondy  the  claim  and  amendment  thereto  show  on  their 
face  that  the  claim  is  barred  by  the  statute  of  limitation." 
The  demurrer  being  sustained,  and,  appellant  electing 
to  stand  upon  his  claim  and  amendment,  judgment  was 
entered  against  him  for  costs.  The  amount  in  contro- 
versy being  less  than  one  hundred  dollars,  the  court  cer- 
tified the  following  questions  for  the  opinion  of  this 
court:  ^^  First.  Is  the  claim  barred  by  the  statute  of 
limitations  ?  Second.  Will  a  demurrer  on  the  ground 
that  the  claim  is  barred  by  the  statute  of  limitations  lie 
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after  the  same  has  been  admitted  by  the  administra- 
tor ?  Third.  Does  the  statute  of  limitations  run  upon 
a  claim  against  an  estate  of  a  deceased  person  after  the 
appointment  of  an  administrator,  and  before  the  publi- 
cation, as  provided  by  law,  of  notice  of  his  appointment  ? 
Fourth.  Does  the  statute  of  limitations,  which  had 
been  suspended  by  non-residence  of  deceased,  again 
commence  to  run  upon  his  death,  said  deceased  having 
real  estate  in  Mahaska  county,  Iowa,  and  an  administra- 
tor having  been  appointed  in  said  county,  December  2, 
1881  ? "     Upon  this  certificate,  the  plaintiff  appeals. 

Haskell  &  Oreer  and  D.  C.  Waggoner^  for  appel- 
lant. 

Bolton  <6  McCoy,  for  J.  P.  Hiatt,  administrator, 
appellee. 

/.  F.  &  W.  R.  Lacey  and  /.  M.  Herron,  for  Sara 
Bailey,  appellee. 

» 

Given,  J. — I.  On  this  appeal,  this  court  will  only 
consider  questions  involved  in  the  case  and  certified  by 

the  trial  judge.     Questions  not  involved  in 

*' wtSst  estate  *^®  ^^®®  ^^^  ^^*  ^^  Considered,    though 
demuJw"''   certified,   nor  will    questions  involved    be 
^  considered   that    are  not    certified.     Code, 

sec.  3173.  The  case  involves  only  the  questions  raised 
by  the  demurrer  to  appellant's  petition  or  statement  of 
his  claim,  and  are  to  be  determined  from  the  facts  of  the 
petition,  and  not  from  any  statement  or  finding  of  facts 
not  alleged  therein.  The  trial  judge  certifies  as  facts 
matter  not  stated  in  the  petition,  such  as  that  deceased 
was  a  resident  of  Iowa,  and  removed  therefrom  to  Kan- 
sas in  1880,  and  died  in  Kansas  in  1880 ;  that  deceased 
owned  real  estate  in  Mahaska  county  ;  and  that  appel- 
lant's  claim  was  not  approved  by  the  clerk.  These 
facts,  not  appearing  in  the  petition,  cannot  be  consid- 
ered in  passing  upon  the  demurrer. 

The  first  ground  of  demurrer  is  that  the  facts  stated 
do  not  entitle  appellant  to  the  relief  demanded.  No 
objection  was  made  to  this  ground  as  being  too  general. 
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and  no  question  as  to  its  suflBciency  is  certified.  Appel- 
lant states  his  claim  to  be  ••to  one-third  amount  of 
judgment  against  J.  E.  Bailey,  William  Pickrell,  and 
Anna  P.  Shaw,  and  in  favor  of  Leighton  &  Moore,  shown 
on  judgment  book,  page  210,  said  appellant  having  paid 
one- third  of  said  judgment."  All  this  may  be  con- 
fessed, and  yet  no  liability  exist  on  the  part  of  the  estate. 
For  anything  that  appears,  appellant  may  have  been 
principal  in  the  judgment,  or  equally  liable  with  the 
other  i)arties  to  it.  Clearly,  the  petition  does  not  state 
facts  that  entitle  appellant  tb  the  relief  demanded. 

II.    The  other  ground  of  demurrer  was  that  the 
claim  showed  on  its  face  that  it  was  barred  by  the 
3.  Appeal:        statutc  of  limitations.     The  demurrer  was 
jSdie?*^?-    sustained  generally  ;  whether  upon  the  first 
**^®'  or  second  grounds,  or  both,  does  not  appear. 

If  upon  the  first,  then  it  was  properly  sustained,  and,  if 
so,  the  question  as  to  the  bar  of  the  statute,  was  not 
involved  in  the  case.  ^  This  court  will  look  beyond  the 
certificate  to  see  if  the  questions  certified  are  involved 
in  the  case.  Swails  v.  Cissna^  61  Iowa,  693  ;  McLenon 
V.  Kansas  City,  St.  J.  &  C.  B.  Ry.  Co.,  69  Iowa,  320; 
filler  V.  Buena  Vista  Co.,  68  Iowa,  711.  Looking  to 
the  record  before  us,  we  think  the  questions  certified 
were  not  necessarily  involved  in  the  case.  Therefore*^ the 
appeal  should  be  dismissed. 


Elizabeth    Furman,    Appellee,    v.    Chicago,  Rock 
1  Island  &  Pacific  Railway  Company, 

Appellant. 

1.  Common  Carrier:  bill  of  lading:  possbssion  :  PRUsuMPnoN. 
The  poflsession  of  a  bill  of  lading  by  the  husband  of  the  shipper 
named  therein,  and  its  exhibition  by  him  to  the  carrier  that  issued 
the  same  at  the  time  of  giving  orders  in  regard  to  the  resbipment 
of  the  goods  therein  described,  warrants  the  presamption  that  the 
husband  in  giving  such  orders  Ib  acting  as  the  agent  of  the  wife, 
and  the  carrier  will  be  entitled  to  act  thereon. 
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3, {  —  :   ATTACHH1EMT  OF  PROPERTY  :   NOTICE  TO  SHIPPER. 

The  plaintiff  shipped  a  (quantity  of  household  goods  from  Chicago 
by  way  of  defendant's  railway  to  Atchison,  Kansas.  In  an  action 
to  recover  the  value  of  said  goods  for  the  failure  of  defendant  to 
transport  them  to  Uieir  destination,  the  jury  returned  a  special 
verdict,  finding  that  subsequent  to  the  shipment  the  plaintiff's 
husband  called  at  defendant's  office  in  Muscatine,  Iowa,  with  the 
bill  of  lading  in  his  possession,  to  order  the  delivery  of  said  goods 
at  Muscatine  instead  of  at  Atchison,  and  was  then  notified  by 
defendant  that  the  goods  had  been  taken  from  its  possession  in 
Chicago  under  a  writ  of  attachment ;  that  this  notice  to  plaintiff 's 
husband  was  given  in  time  to  assert  plaintiff 's  right  and  title  to 
the  goods  before  the  same  were  sold  under  the  attachment  pro- 
ceedings. Heldf  that  defendant's  motion  for  judgment  upon  the 
special  findings,  notwithstanding  the  general  verdict,  ought  to 
have  been  sustained. 

Appeal  from  Muscatine  District  Court. — Hon.  C.  M. 

Waterman,  Judge. 

Wednesday,  October  29,  1890. 

This  is  an  action  to  recover  the  value  of  certain 
liousehold  goods,  which  it  is  alleged  the  plaintiflE  deliv- 
ered to  the  defendant  at  Chicago,  Illinois,  for  shipment 
to  Atchison,  Kansas.  Recovery  is  sought  upon  the 
ground  that  the  defendant  failed  to  transpoT-t  the  goods 
to  their  destination.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  plaintiff.  The  defendant 
Appeals. 

Thos.  8.  Wright  and  J.  CarsJcaddan^  for  appellant. 

Jayne  &  Hoffman^  for  appellee. 

RoTHROOK,  C.  J.— I.  The  cause  has  already  been 
three  times  in  this  court  on  appeal  by  defendant.     See 

57  Iowa,  42;  62  Iowa,  395;  and  68  Iowa, 
'  riep?buf5f     219.     The  judgment  was  reversed  in  each  of 
session :  pre-   said  appeals.     The   material  facts  in  the 
case    were    fully  stated   upon  the  former 
appeals,  and  it  is  not  necessary  to  make  any  statement 
here  except  in  some  slight  particulars  in  which  the  evi- 
dence varies,  or  has  been  changed  upon  the  different 
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trials.  Upon  the  first  appeal,  this  court  found  that  the 
evidence  showed,  "without  conflict,  that  plaintiff's 
husband  acted  for  her  in  delivering  the  goods  to  defend- 
ant, and  that  the  shipping  receipt  was  delivered  to 
him."  Upon  the  second  appeal,  it  was  found  that  the 
evidence  tended  ''to  show  that  the  plaintiff's  husband 
attended  to  the  delivery  of  the  goods  to  the  defendant 
for  shipment  to  Atchison,  and  that  he  received  the  ship- 
ping receipt  therefor."  In  the  third  appeal,  it  is  said 
''  it  is  not  necessary  that  we  should  again  make  a  detailed 
statement  of  the  facts.  They  appear  now  to  be  substan- 
tially the  same  as  before,  except  that  before  the  testi- 
mony of  the  plaintiff's  husband  showed  that  he  acted 
for  the  plaintiff  in  delivering  the  goods  to  the  defend- 
ant for  shipment  as  a  common  carrier.  That  evidence 
has  now  been  excluded  upon  the  plaintiff's  objection. 
It  does  not  now  appear  who  acted  for  the  plaintiff  in  mak- 
ing the  delivery  of  the  goods,  except  that  he  was  a  man 
by  the  name  of  Purman." 

In  the  present  appeal,  it  is  claimed  by  the  plaintiff 
that  her  husband  had  no  connection  with  the  shipment 
of  the  goods ;  but  that  they  were  removed  from  a  ware- 
house by  a  drayman,  who  delivered  the  shipping  receipt 
to  her,  and  that  she  put  the  receipt  in  her  trunk,  and 
locked  the  trunk,  and  that  she  never  at  any  time  deliv- 
ered the  receipt  to  her  husband.  The  fast  trial  was  a 
full  hearing  on  all  the  facts.  The  court  submitted  to 
the  jury  certain  special  interrogatories,  which,  with  the 
answers  made  thereto  by  the  jury,  are  as  follows: 
^^ First.  Did  the  plaintiff,  Elizabeth  Furman,  go  to  the 
railroad  depot  at  Chicago  with  the  goods  in  controversy, 
when  they  were  delivered  there  for  shipment  to  Atchi- 
son?   A.    No. 

^^  Second.  Did  the  plaintiff  personally  see  any 
agent  of  the  defendant  railway  company  in  regard  to 
the  shipment  of  said  goods  from  Chicago  to  Atchison? 
A.    No. 

^^  Third.  Was  George  M.  Purman,  the  husband 
of  plaintiff,  present  at  the  delivery  of  the  goods  in  ques- 
tion, or  any  of  them,  at  the  railway  depot  at  Chicago 
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when  they  were  delivered  there,  for  transportation  to 
Atchison  ]    A,    No. 

'*  Fourth.  Were  the  goods  taken  from  the  custody 
of  the  defendant  (railway  company )  at  Chicago  by  an 
oflScer  of  the  law,  on  a  writ  of  attachment  against  plain- 
tiff's  husband?    A.    Yes. 

^^ Fifth.  Were  said  goods  household  goods  which 
had  been  used  by  the  plaintiff  and  her  husband  in  their 
housekeeping  and  family  ?    A,     Yes. 

''^  Sixth.  Did  George  M.  Purman,  the  husband  of 
plaintiff,  have  the  railway  receipt  or  bill  of  lading  for 
these  goods  which  was  issued  by  defendant  at  Chicago 
in  his  possession  at  Muscatine,  Iowa,  on  or  about  June 
6,  1878 1     A.     Yes. 

^"^  Seventh.  Did  George  M.  Furman,  the  husband 
of  plaintiff,  show  the  railroad  receipt  for  the  goods  to 
any  agent  or  employe  of  the  defendant  railway  company 
at  Muscatine,  Iowa,  on  or  about  the  fourth  or  fifth  of 
June,  1878?     A,     Yes. 

^^ Eighth.  Did  George  M.  Furman,  the  husband 
of  plaintiff,  on  or  about  the  fourth  or  fifth  of  June, 
1878,  request  any  agent  or  employe  of  the  defendant  at 
Muscatine,  Iowa,  to  have  said  goods  reshipped  from 
Atchison  to  Muscatine  ?    A.     Yes. 

"  Ninth.  Did  the  husband  of  plaintiff,  on  or  about 
the  fifth  of  June,  1878,  at  Muscatine,  Iowa,  learn  that 
the  said  goods  had  been  attached  at  Chicago  ?    A.    Yes. 

"  Tenth.  Was  George  M.  Furman,  the  husband  of 
plaintiff,  notified  or  told  by  an  agent  or  employe  of 
defendant  at  Muscatine,  Iowa,  on  or  about  June  5,  1878, 
that  the  goods  in  question  had  been  attached  at  Chicago, 
and  had  never  gone  to  Atchison  ?    A.     Yes. 

^^  Eleventh.  Did  the  husband  of  plaintiff  send 
money  to  one  Minard,  a  lawyer  at  Chicago,  to  settle  the 
attachment  claim,  and  release  the  goods  ?    A.    Yes. 

"  Twelfth.  Did  Minard,  the  Chicago  lawyer, 
receive  money  trom  Furman  to  settle  the  attachment 
suit  in  which  said  goods  were  sold  under  the  attach- 
ment ?    A.    Yes. 


'  1 
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• 

**  Thirteenth.  Did  plaintiflf's  husband  learn  that 
said  goods  had  been  attached  in  Chicago  in  time  t^ 
assert  plaintiff's  title  and  right  to  the  goods  before  fchey 
were  sold  in  the  attachment  proceedings?  A.  Yes." 
The  only  real  question  in  the  case  is  whether  the 
,  defendant  should  be  held  to  have  discharged  its  duty 
as  a  common  carrier  by  the  giving  of  the  notice  of  the 
attachment  of  the  goods  to  the  husband  of  the  plaintiff. 
It  appears  on  the  third  appeal  that  the  defendant  asked 
an  instruction  to  the  jury  in  these  words:  *'If  it 
appears  from  the  evidence  that  George  M.  Purman,  the 
husband  of  the  plaintiff,  had  the  railroad  receipt  or 
bill  of  lading,  on  which  plaintiff  brings  this  suit,  in  his 
possession  at  Muscatine,  and  exhibited  it  to  the  agent 
of  the  railroad  company  at  Muscatine,  and  requested 
that  the  goods  therein  named  should  be  reshipped  to 
Muscatine,  then  the  railroad  company  had  the  right  to 
presume  and  act  and  rely  on  the  presumption  that 
George  M.  Furman  was  the  duly-authorized  agent  of 
the  plaintiff  in  regard  to  the  shipment  and  control  of 
the  goods  in  controversy."  The  district  court  gave 
this  instruction,  but  modified  so  that  it  should  be  made 
to  appear  that  Purman  held  the  receipt  with  the 
authority  or  knowledge  of  the  plaintiff.  This  court 
held  that  the  defendant  was  entitled  to  have  the  instruc- 
tion  given  without  modification.  That  would  appear  to 
have  been  an  end  of  this  case.  That  was  the  law  of  the 
case,  and  it  is  wholly  immaterial,  so  far  as  the  liability 
of  the  defendant  is  involved,  how  or  by  what  means  the 
husband  acquired  the  possession  of  the  receipt.  If  the 
railroad  company  had  the  right  "to  presume,  act  and 
rely  on  the  presumption"  that  the  husband  was  the 
agent  of  the  plaintiff  from  the  fact  that  the  receipt  was 
in  his  possession,  without  further  inquiry,  no  showing 
of  facts  as  to  how  he  acquired  such  possession  would 
make  the  defendant  liable.  It  is  not  necessary  to  repeat 
the  argument  of  the  court  upon  that  proposition.  That 
part  of  the  opinion  which  points  out  a  method  by  which 
the  wife  may  prevent  her  husband  from  obtaining  pos- 
session of  the  shipping  receipt  in  no  manner  affects  the 
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question  of  law  determined  in  holding  that  the  modifica- 
cation  of  the  instractioit  was  erroneous. 

II.  The  defendant  moved  for  a  judgment  upon  the 
answers  to  the  special  interrogatories  notwithstanding 

^ . .       the   general    verdict,    which    motion    was 

attachment     overrulod.     We  think  it  should  have  been 

of  property: 

%h\i^T?        sustained.    It  is  only  necessary  to  examine 
the  former  opinions  in  this  case  to  reach 
the  conclusion  that  the  answers  to  the  questions  com- 
pletely exonerate  the  defendant  from  all  liability. 

It  is  claimed  in  behalf  of  appellant  that  the  defend- 
ant waived  the  motion  for  judgment  by  afterwards  filing 
a  motion  for  a  new  trial.  It  is  not  necessary  to  deter- 
mine that  question.  The  motion  for  a  new  trial  was 
withdrawn  before  any  action  was  had  thereon,  and  the 
cause  then  stood  precisely  as  it  would  have  done  if  it  had 
not  been  filed.  In  our  opinion,  the  motion  for  a  judg- 
ment upon  the  answers  to  the  special  interrogatories 
should  have  been  sustained,  and  the  cause  will  be 
remanded  to  the  court  below,  with  directions  to  enter  a 
judgment  for  the  defendant,  or,  at  the  defendant's  option, 
such  judgment  will  be  entered  in  this  court.    Keversed. 


81    M5, 
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Jas.   H.   Lakin,   Administrator,    Appellee,   v.   C.   H.  l^^gSfi 
McCormick  &  Bro.,  Appellants,  and  W.  W.         ^  ^ 
Spragub  ei  al.j  Appellees. 

Judgment  Lien  :  limitation  :  execution.  The  lien  of  a  judgment 
will  not  be  extended,  as  against  a  junior  lienholder,  by  the  levy  of 
an  execution  thereon  within  the  period  of  limitation,  but  without 
a  sale  thereunder  until  after  the  expiration  of  ten  years  from  the 
date  of  the  judgment. 

Appeal  from  Fayette  District  Court  —  Hon.  L.  O. 

Hatch,  Judge. 

Wednesday,  Octobee  29, 1890. 
Vol.  81—36 
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W.  W.  AND  P.  D.  Sprague  are  codefendants  in 
tbis  case,  but  not  appellants.  Plaintiff  is  the  adminis- 
trator of  the  estate  of  H.  Rush,  deceased,  and  brings 
this  action  to  foreclose  a  mortgage  given  by  defendants 
Sprague  to  secure  the  purchase  price  of  certain  real 
estate,  as  to  which  arises  a  question  as  to  priority  of  liens, 
ilanuary  16,  1872,  the  premises  were  owned  by  Thomas 
Smith,  and  on  that  day  appellant  obtained  a  judgment 
against  Smith,  in  the  district  court  of  Fayette  county, 
for  one  hundred  and  twenty-five  dollars.  Smith  there- 
after sold  the  premises  to  H.  Rush,  who  conveyed  them 
to  the  defendants  Sprague,  and  took  back  the  mortgage 
in  suit.  Appellant  was  made  defendant  to  foreclose  its 
interest  in  the  premises,  and  it  claims  a  priority  as  to 
liens  based  on  facts  as  follows :  That  it  obtained  its 
judgment  while  Smith  was  the  owner  of  the  premises ; 
that  it  took  execution  on  said  judgment  on  the  four- 
teenth of  January,  1882,  which  was  levied  upon  the 
premises  on  the  same  day ;  that  the  premises  were  sold 
under  said  execution  on  the  eighteenth  day  of  Febru- 
ary, 1882,  and  that  appellant  became  the  purchaser 
thereof,  and  in  due  tim^  received  a  deed  in  pursu- 
ance of  the  sale.  Upon  this  statement  as  to  fact^,  the 
district  court  gave  judgment  for  the  plaintiff,  and  C.  H. 
McCormick  &  Bro.  appeal. 

Lake  &  Harmon^  for  appellant. 

AinswortJi  &  Hobson^  for  appellees. 

Granger,  J. — It  will  be  observed  that  the  gist  of 
the  controversy  is  as  to  the  effect  of  the  levy  of  the  exe- 
cution on  the  premises,  January  14,  1882.  But  for  such 
levy  appellant's  lien  would  have  expired  January  16, 
1882,  and  plaintiff's  mortgage,  before  that  a  junior  lien, 
would  have  taken  precedence ;  and  we  are  to  inquire  if 
the  levy  of  the  execution  defeats  such  a  result.  The 
arguments  bring  in  question  the  effect  of  our  holding  in 
the  case  of  Alhee  v.  Curtis^  77  Iowa,  644.  In  that  case 
the  defendant  firm  was  a  judgment  lienholder,  junior 
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to  the  plaintiff's  mortgage  lien,  and  was  not  made  a 
party  to  the  plaintiff's  foreclosure  proceeding,  and 
hence  its  period  of  jredemption  was  not  limited  by 
decree,  and,  as  the  judgment  lien  gave  rise  to  the  right 
of  redemption,  the  latter  would  expire  with  the  former. 
The  defendant  took  execution  on  its  judgment,  and 
made  a  levy  thereon  December  13,  and  its  lien  would 
have  expired  January  1  thereafter,  and  the  sale  to 
Curtis  &  Morey  was  February  7.  In  that  case,  it  was 
urged  that  because  the  execution  issued  before  the 
expiration  of  the  ten  years,  and  the  land  was  after- 
wards sold  thereon,  the  lien  of  the  judgment  was 
extended.  But  we  held  otherwise,  and  that  the  lien 
was  measured  by  the  statute  fixing  its  duration  at  ten 
years  from  the  date  of  the  judgment.  Code,  sec.  2882. 
It  is  said  by  appellant  in  this  case  that  the  two  cases 
are  not  so  alike  that  the  holding  in  that  should  be  of 
controlling  importance  in  this.  It  is  true  that  the  cases 
are  in  some  respects  unlike,  and  yet  the  controlling 
facts  seem  to  be  the  same.  In  that  case,  a  junior  lien- 
holder,  by  taking  his  execution  before,  and  making  his 
sale  after,  the  statutory  period,  sought  to  avoid  the 
operation  of  the  statute  in  favor  of  the  senior  lienholder. 
In  this  case,  the  senior  lienholder,  by  doing  the  same 
thing,  seeks  to  avoid  the  operation  of  the  statute  in 
favor  of  the  junior  lienholder.  The  controlling  question 
in  both  cases  is  as  to  the  effect  of  the  levy  and  sale 
under  the  execution.  A  careful  study  of  the  conse- 
quences to  result  from  an  application  of  the  law,  in 
general,  furnishes  no  reasons  for  applying  different 
rules  to  the  two  cases.  It  is  a  construction  of  the  same 
statute  as  applicable  to  the  same  facts,  barring  the 
class  of  the  lienholder  invoking  its  aid. 

•  It  is  said  that,  if  the  rule  contended  for  by  appel- 
lee is  to  prevail,  the  sale  of  land  might  be  enjoined  by 
some  other  creditor,  and  thus  defeat  the  sale,  or  render 
it  of  no  effect.  Following  the  line  of  thought,  so  might 
the  levy  of  the  execution  be  enjoined,  and  it  is  not  pre- 
tended but  that  the  levy  must  be  made  to  preserve  the 
lien.    But  the  thought  is  not  controlling.    If  a  court 
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should  grant  an  injunction  in  such  a  case,  we  may 
assume  it  would  provide  for  the  safety  of  the  parties 
by  suitable  bond.  And  further^  without  committing 
ourselves  to  any  rule  under  such  a  state  of  facts,  there 
is  both  reason  and  authority  for  making  such  inter- 
ference by  legal  process  as  to  defeat  the  sale  within  the 
limitation  a  ground  for  extending  the  lien.  Little  v. 
Harney,  9  Wend.  167 ;  Oraff  v.  Kip,  1  Edw.  Ch.  619. 
It  is  claimed  to  be  unreasonable  that  a  party  should 
have  the  right  to  an  execution  and  levy  on  the  land, 
and  not  the  right  to  sell  under  the  levy.  Speaking 
only  with  regard  to  the  respective  lienholders,  the 
party  has  the  same  right  to  one  as  the  other.  If  he 
seeks  the  advantages  of  his  lien,  he  should  not  defer 
action  until  it  is  too  late  to  perfect  his  rights  there- 
under. The  law  fixes  the  period,  and  provides  the 
means  for  rendering  his  lien  effectual.  If  he  neglects 
action  until  too  late  to  complete  his  work  within  the 
period,  then  the  right  to  make  the  levy  is  a  barren  one ; 
in  effect  no  right.  We  are  referred  to  the  cases  of 
Barth  V.  Banky  4  N.  E.  Rep.  (111.)  609,  and  Riggs  v. 
Ooodrichj  74  Mo.  108,  in  both  of  which  there  is  a  hold- 
ing, under  a  similar  state  of  facts,  that  the  levy  of  the 
execution  extends  the  lien.  In  the  Illinois  case,  under 
the  provisions  of  an  act  of  1872,  it  extends  for  one  year. 
The  Missouri  case  is  under  a  law  much  like  ours,  and 
the  levy  extends  the  lien  of  the  judgment  "  until  the 
writ  is  executed."  Our  holding  has  strong  support  in 
a  number  of  cases  in  New  York,  of  which  see  Little  v, 
Harney  and  Oaff  v.  Kip,  supra.  Tufts  v.  Tufts,  18 
Wend.  621 ;  Mower  v.  Kip,  6  Paige,  Ch.  88 ;  Bx  parte 
Peru  Iron  Co.^  7  Cow.  663.  The  uniform  holding  of  this 
court  has  been  in  accord  with  the  language  of  the  stat- 
ute, that  the  lien  extends  ten  years  from  the  date  of  the 
judgment.  Denegre  v.  Haun,  13  Iowa,  245 ;  Bertram 
V.  Waterman,  18  Iowa,  619 ;  Hendershott  v.  Ping,  24 
Iowa,  134;  Boyle  v.  Maroney,  73  Iowa,  70.  It  is  true 
these  rulings  have  been  on  facts  differing  from  this 
case,   and  they  are  cit/ed  only  as  showing   how  the 
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language  of  the  law  has  generally  been  considered.  If 
exceptions  are  to  be  made,  they  should  be  for  reasons 
more  cogent  than  appear  in  this  case. 

The  judgment  of  the  district  court  is  affirmed. 


The   Fullerton    Lumber   Company,    Appellant,    v. 

W.  H.  Spencer,  Appellee. 

Attachment:  wbonqful  issue:  damaqbs.  In  an  action  for  the 
wrongful  suing  out  of  an  attachment  against  property  used  only 
for  the  purposes  of  sale  the  owner  is  not  entitled  to  recover,  as 
damages,  interest  on  the  value  of  such  property  from  the  time  of 
seizure,  without  a  showing  of  any  loss  merely  from  the  failure  to 
have  the  property  on  hand. 

Appeal     from     Woodbury     District     Court. — Hon. 

George  W.  Wakefield,  Judge. 

Wednesday,  October  29,  1890. 

Action  on  account  for  lumber,  aided  by  attachment. 
Defendant  admits  the  indebtedness  as  claimed,  but,  by 
way  of  cross-action,  alleges  that  the  attachment  was 
wrongfully  sued  out,  and  the  issues  arise  on  defend- 
ant's counterclaim.  The  jury  found  specially  that  the 
writ  was  wrongfully  sued  out,  and,  by  its  general  ver- 
dict, found  for  defendant  in  the  sum  of  forty-one 
dollars  and  forty-nine  cents,  for  which  judgment  was 
entered,  and  the  plaintiff  appeals. 

Stone  &  Owen^  for  appellant. 

No  appearance  for  appellee. 

Granger,  J. — The  plaintiff,  by  virtue  of  the  attach- 
ment, seized  a  quantity  of  lumber  which  was  kept  for 
sale  in  a  lumber-yard,  and  the  court  instructed  the  jury 
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that  there  was  no  depreciation  in  the  value  of  the 
property  taken,  and  that  nothing  could  be  allowed 
therefor.  The  court  then  said  to  the  jury:  "If  you 
find  that  the  property  was  for  use  only  for  the  pur- 
poses of  sale  in  a  lumber-yard,  then  the  value  of  the  use 
would  be  interest  at  six  per  cent,  per  annum  on  the 
value  of  such  lumber  so  taken  for  the  time  the  same 
was  withheld  from  defendant."  Complaint  is  made  of 
the  rule  given,  and  we  think  justly.  There  is  no  show- 
ing of  any  loss  to  defendant  by  the  taking  of  the 
lumber  merely  because  of  a  failure  to  have  it  on  hand, 
that  is,  no  sale  of  it  was  lost ;  and  under  the  instruc- 
tion of  the  court  it  must  be  regarded  as  not  damaged. 
If  the  lumber  had  not  been  taken,  defendant  could  not, 
in  the  nature  of  things,  have  kept  the  lumber  on  hand 
and  received  what  the  rule  of  the  court  gave  him.  If 
by  the  taking  defendant  was  deprived  of  any  use  of  the 
lumber,  the  value  of  such  use  is  his  damage.  It  is  not 
of  a  class  of  property  that  the  law  presumes  will  be 
used  in  the  sense  of  the  use  being  of  value  to  the  owner 
barring  that  of  its  use  for  sale,  and  no  claim  is  made  of 
damage  because  of  a  loss  of  sale,  and  for  such  damage  a 
different  rule  would  apply.  The  general  rule  is,  where 
personal  property  is  wrongfully  taken  and  detained  for 
a  time  from  the  owner,  the  value  of  its  use  during  such 
time.  If  it  has  no  such  value,  the  damage  must  be  said 
to  be  nominal,  and  a  rule  of  general  damages  that  would 
give  interest  on  the  value  in  such  a  case  is  erroneous. 
The  case  must  be  reversed  for  the  error  indicated,  and, 
as  there  is  no  appearance  for  appellee  to  aid  us  by  a 
brief  and  argument,  we  do  not  consider  other  questions. 
See  McKern  v.  Albia^  69  Iowa,  447 ;  Deeds  v.  Chicago^ 
R.  L  &P.  My.  Co. J  69  Iowa,  164;  Oilfeaiher  v.  Council 
Bluffs^  69  Iowa,  310;  and  Dodd  ^.  Scott^  ante^  p.  319. 
The  judgment  below  is  reversed. 
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Cook  &  Wheeler,  Appellees,  v.  The  Chicago,  Rock 
Island  &  Pacific  Railway  Company, 

Appellant.. 


1. 


2. 


a 


4. 


Common  Carriers :  freiqht  charqeb  :  rebates.  The  plaintiffs^ 
who  were  shippers  of  cattle,  were  charged  by  the  defendant  from 
three  to  ten  dollars  per  carload  of  cattle  shipped  over  its  road  in 
excess  of  the  charges  made  to  other  shippers  for  the  same  service 
and  under  the  same  conditions,  the  difference  being  allowed  the 
favored  shippers  in  the  shape  of  a  secret  rebate,  which  fact  was 
concealed  from  the  plaintiffs.  Held,  that  at  common  law  a  com- 
mon carrier  is  entitled  to  a  reasonable  charge  only  for  the  service 
rendered ;  that  its  discriminations  in  favor  of  other  shippers 
were  evidence  that  the  charges  demanded  of  plaintiffs  were 
unreasonable ;  and  that  the  plaintiffs  were  entitled  to  recover  the 
difference  between  the  charges  paid  by  them  and  the  more  favor- 
able rates  granted  to  other  shippers. 


:   :  :   voluntary  payment.    A  payment  of 

money  in  the  belief  that  the  demand  is  proper,  and  without  the 
knowledge  that  it  is  wrongfully  exacted,  is  not  voluntary,  and  may 
be  recovered  back. 


— — •:  :  !  :  uiaTATiON  of  actions.    The 

plaintiffs  having  been  kept  in  ignorance  of  their  rights  through  the 
fraudulent  concealment  of  the  facts  by  the  defendant,  Jield^  that 
the  statute  of  limitations  did  not  begin  to  run  as  to  their  cause  of 
action  until  their  discovery  of  the  facts  on  which  the  action  was 
based. 

District  Court  Bules :  copies  of  pleadings  :  bxcbssivb  fees. 
Rule  number  one  of  the  district  court  rules  does  not  require  that  a 
literal  copy  should  be  made  of  various  pleadings  in  a  cause  which 
are  precisely  alike,  except,  possibly,  a  date,  an  amount,  or  the  like ; 
and  a  charge  under  saia  rule  of  five  hundred  and  eighty-two  dol- 
lars for  copies  of  such  pleadings,  the  printing  of  which  cost  but 
thirty  dollars  for  both  originals  and  copies,  held,  should  be  reduced 
to  fifteen  dollars. 
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Appeal  from  Jaspe,  District  Court. — Hon.  D.  Eyan, 

Judge. 


Wednesday,  October  29,  1890. 
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This  is  an  action  at  law  to  recover  of  the  defendant 
certain  alleged  overcharges  for  the  shipment  of  a  large 
number  of  carloads  of  live  stock  from  Jasper  county,  in 
this  state,  to  the  Union  Stock- Yards,  near  Chicago, 
Illinois.  The  shipments  were  alleged  to  have  been  made 
between  June,  1879,  and  April  22,  1883.  The  cause  was 
referred  to  a  referee  to  make  up  the  issues,  and  try  and 
determine  the  case,  and  report  to  the  court.  A  trial 
was  had,  and  a  report  was  tiled  recommending  a  judg- 
ment for  the  plaintiffs.  The  defendant  filed  exceptions 
to  the  report.  The  exceptions  were  overruled,  and  a 
judgment  was  entered  upon  the  report.  The  defendant 
appeals. 

T.  S.  Wright,  Robt  Mather  and  Winslow  &  Yar- 
num,  for  appellant :  The  plaintiffs  are  not  entitled 
to  recover  in  any  event.  We  assert  the  following  to 
be  the  law :  First,  The  only  restriction  imposed  by 
the  common  law  upon  the  common  carrier,  with 
reference  to  his  rates  of  compensation  was,  that  they 
should  be  reasonable.  Second,  Subject  to  this  restric- 
tion only,  he  might  discriminate  as  to  the  rates  charged 
his  customers,  and  might  carry  for  one  at  one  rate,  and 
for  others  at  a  less,  or  even  gratis.  Third.  A  cus- 
tomer, to  whom  a  rate  reasonable  in  itself  has  been 
charged,  cannot  complain  because  a  less  rate  has  been 
granted  others.  Railway  Co.  v.  Sutton.  4  Eng.  &  I. 
App.  226;  Baxendale  v.  Railway  Co.y  4  C.  B.  (N.  S.) 
62;  Brantey  v.  Raikoay  Co.,  12  C.  B.  ( N.  S.)  63 ;  note 
to  Coggs  v.  Bernard,  1  Smith's  Leading  Cases  [8  Ed.] 
394;  Story  on  Bailments,  sec.  508;  1  Wood's  Ry. 
Law,  566;  Mtchburg  Ru.  Co.  v.  Oage^  12  Gray, 
393;  Sargent  v.,B.  &  L.  Ry.  Co.,  116  Mass.  416;  Men- 
aeho  V.  Ward,  27  Fed.  Rep.  529 ;  United  Staies  ex  rel. 
V.  Railway  Co.,  40  Fed.  Rep.  101.  Mere  discrimination 
in  rates  is  not  unlawful.  It  is  only  unjust  discrimination 
which  is  prohibited.  In  determining  what  was  an 
**  undue  or  unreasonable  preference"  in  favor  of  one 
shipper,  **the  fair  interests  of  the  railway  company  ought 
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to  be  taken  into  account."  Ransome  v.  Railway  Co.,  38 
Eng.  L.  &  Eq.  231 ;  Oxlade  v.  Railway  Co.^  40  Eng. 
L.  &  Eq.  234  \  Nicholson  v.  Rgbilway  Co,,  5  C.  B.  (N.  S.) 
366 ;  Concord  &  P.  Ry.  Co.  ©.  Forsaith,  69  N.  H.  122 ; 
Wood's  Ry.  Law,  566,  et  seq.;  Logan  v.  Railway  Co,, 

2  Inter  S.  C.  C.  Rep.  604.  The  payments  made  by 
plaintiffs  were  voluntary,  and  cannot  be  recovered  back. 
1  Parsons  on  Cont.  466 ;  Edershed  v.  Railway  Co.,  L.  R. 

3  Q.  B.  Div.  144 ;  s.  c,  L.  R.  3  App.  Cas.  1029  ;  Gt. 
W.  Ry.  Co.  V.  Sutton,  3  H.  &  C.  800 ;  s.  c,  L.  R.  4  H. 
L.  Cas..  226;  Lancashire  Ry.  Co.  v.  Oidlow,  L.  R.  7 
H.  L.  Cas.  517 ;  Parker  v.  Railway  Co.,  7  Man.  &  G. 
253 ;  Killmer  v.  Railway  Co.,  100  N.  Y.  395.  A  court 
may  not  delegate  its  discretionary  powers  unless 
expressly  authorized.  The  fact  that  other  functions  of 
the  court  are  specifically  conferred  upon  the  referee  is 
conclusive  of  the  intention  not  to  delegate  this  partic- 
ular power.  The  referee  is  not  a  court,  nor  does  he  hold 
any  term  within  the  meaning  of  Code,  sections  3687, 3684, 
3685,  3686.  Hdbart  v.  Hohart,  45  Iowa,  603.  Authorities 
are  all  against  the  power  of  a  referee  to  order  produc- 
tion of  books  and  papers.  Frazer  v.  Phelps,  3  Sandf. 
(N.  Y.)  741;  Willis  v.  Bailey,  19  Johns.  268.  If  a 
referee  may,  in  a  proper  case,  order  the  production  of 
books  and  papers,  there  was  error  in  making  the  order 
in  this  case.  Wharton  on  Evidence,  sec.  754  ;  Story,  Eq. 
Juris.,  sec.  1485,  n.  7 ;  Miller  v.  Mather,  5  How.  Pr. 
160;  Willis  v.  Bailey,  19  John.  268;  McAllister  v. 
Pond,  15  How.  Pr.  299 ;  Finch  v.  Rikeman,  2  Blatchf. 
301 ;  Story  Eq.  Juris.,  sec.  74 ;  Oelston  v.  Hoyt^  1  Johns. 
Ch.  R.  546 ;  Pegram  v.  Carson,  10  Abb.  Pr.  340 ;  Com- 
mercial Bank  v.  Dunham,  13  How.  Pr.  541 ;  Wood  v. 
DeFiganiere,  25  How.  Pr.  522 ;  Avinger  v.  Railway 
Co.,  7  S.  E.  Rep.  ( S.  C.)  493 ;  Garten  v.  Railway  Co., 
IB.  &  S.  112;  Ragan  v.  Aiken,  9  Lea,  609 ;  Johnson  v. 
Railway  Co.j  16  Pla.  667;  Sutton  v.  Railway  Co.,  3 
H.  &.  C.  841 ;  Eclipse  Tow  Boat  Co.  v.  Railway  Co.,  24 
La.  Ann.;  Christie  v.  Railway  Co.,  7  S.  W.  Rep.  (Mo.) 
667;  T.  W.  &  W.  Ry.  Co.  v.  Elliott,  76  111.  67  ;  Erie 
&  P.  D.  Co.  V.  Cecil,  112  111.  185 ;  C.  <fe  A.  Ry.  Co.  v. 
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Cole  Co.,  79  III  121.;  Ex  parte  Benson,  18  S.  C.  38; 
Peck  V.  Railway  Co.,  10  H.  L.  511 ;  Bastard  v.  Bastardy 
2  Shaw.  K.  B.  82 ;  Harris  v.  Packard,  5  Taunt.  264 ;  Citi- 
zens^  Bank  n.  Railway  Co.,  2  Story,  35 ;  1  Chitty,  Uont. 
684 ;  2  Rorer  on  R.  R.  1375.  A  referee  has  no  power, 
under  the  Code,  to  order  the  production  of  books  and 
papers.  Under  Code,  sees.  3685,  3686.  In  the  cases 
where  the  statute  has  been  applied  in  this  state,  the 
application  has  not  gone  beyond  entries  relating  to  deal- 
ings between  the  parties  litigant.  Sheldon  ©.  Mickel,  40 
Iowa  19 ;  Allison  v.  Vaughn,  40  Iowa,  421.  To  sustain 
such  a  rule,  the  applicant  must  ha^e  a  legal  or  equitable 
interest  in  the  document,  and  it  must  appear  that  the 
paper  is  in  the  hands  of  the  holder  as  in  some  sense  the 
trustee  of  the  applicant.  Wharton  on  Evidence,  sees. 
743, 746,  755 ;  EscJibach  v.  Lightner,  31  Md.  532 ;  Story, 
Eq.  PI.,  sec.  858 ;  Attorney  General  v.  Corp,  of  London^ 
2  Mac.  &  Gord.  247 ;  Ringgold  v.  Jones,  1  Bland.  ( Md.) 
90,  note.  In  such  cases  it  should  appear  that  the  appli- 
cant has  an  interest  in  the  document  for  that  special  pur- 
pose. Duval  V.  Farmers^  Bank,  2  Bland.  (Md.)  687; 
Powell  V.Bradbury,  4  M.  G.  &  S.  541 ;  s.  c,  13  Jur.  349 ; 
Bank  of  Utica  v.  Hillard,  6  Co  wen,  62 ;  WiUis  v.  Bailey, 
19  John.  268 ;  Woods  v.  DeFiganiere,  25  How.  Pr.  526 ; 
Watson  V.  Renwick^  4  Johns.  Ch.  382 ;  Oas  Co.  v. 
Clarke,  supra;  Ratcliffe  v.  Bleasby,  3  Bing.  150 ;  Run- 
die  V.  Beaumont,  4  Bing.  537 ;  Rowe  v.  Howden,  4  Bing. 
539 ;  Fessel  v.  Millington,  1  Moore  &  Scott,  605  ;  Powell 
V.  Bradbury,  4  M.  G.  &  S.  541 ;  Morrice  v.  Swaby,  2 
Beav.  500 ;  Gardner  v.  Danger  field,  5  Beav.  389 ;  Llew- 
ellyn V.  Badeley,  1  Hare,  527 ;  Parsons  v.  Robertson, 
2  Keen,  605 ;  Curd  v.  Curd,  1  Hare,  274 ;  Smith  v.  Mas- 
sie,  4  Beav.  417.  The  order  was  too  broad  and  indefinite. 
Commercial  Bank  of  Albany  v.  Dunham,  13  How.  Pr. 
541 ;  Pegram  v.  Carson,  10  Abb.  Pr.  340  ;  Hackling  ©. 
Edmonds,  3  E.  D.  Smith,  539  ;  Cassard  v.  Hinman,  6 
Duer.  695;  Hoyt  v.  Am.  Ex.  Bank,  1  Duer.  602;  People 
V.  Rector,  6  Ahh.Fr.  177  ;  Davis  v.  Dunham,  13  How.  Pr. 
425 ;  Gould  v.  McCarty,  1  Kern.  575 ;  Ervin  v.  Oregon  R. 
<£  N.  Co.,  22  Hun,  566.  There  was  er'ror  in  ruling  certain 


Oct.  1890]  Cook,  Etc.,  v.  CnicAao,  Etc.,  By.  Co.    555 

of  defendant's  officers  to  answer  interrogatories.  Code, 
sees.  3899,  3905 ;  Hare  on  Discovery,  65,  et  seq.;  Story, 
Eq.  PL,  sees.  234,  670,  569,  239;  1  Daniels'  Ch.  PI.  &  Pr. 
179 ;  Wych  v.  Meal,  3  P.  Will.  310 ;  Fenton  v.  Hughes^ 
7  Ves.  287;  Moodalay  7>.  East  India  Co.^  1  Bro.  C.  C. 
469;  Oibbons  V.  Bridge  Co.^  5  Price,  491;  Dummer  v. 
Corp.  of  Chippenham,  14  Ves.  245  ;  How  v.  Best,  5  Mad. 
19;  Olascott  v.  Copper  Miners*  Co,,  11  Sim.  305;  Le 
Texier  v.  Margrave  of  Auspach,  5  Ves.  322 ;  Many  v. 
The  BeeJcman  Iron  Co.,  9  Paige,  Ch.  R.  188 ;  Wright 
V.  Dame,  1  Mete.  237 ;  Green  v.  Woods,  34  Iowa,  573. 
The  conrt  erred  in  overruling  defendant's  motion  to 
retax  costs.  Sprout  v.  Kelly,  37  Iowa,  44 ;  Meffert  v. 
Railway  Co.,  34  Iowa,  430 ;  Kuhulee  v.  Ind.  Dist.,  eic.y 
36  Iowa,  99. 

Alanson  Clark,  for  appellees :  The  canse  of  action 
against  the  defendant  is  independent  of  any  statute, 
and  is  based  upon  the  common-law  rule.  The  action 
is  to  recover  freights  paid  in  excess  of  the  reasonable 
rates.  Under  certain  circumstances  discriminations 
may  be  made,. and  they  may  be  reasonable  and  just. 
1  Wood's  Railway  Law,  565-6.  The  common  law 
prohibits  extortionate  rates  and  unjust  discrimina- 
tions, and  requires  that  the  carrier  shall  demand  only 
a  reasonable  compensation,  and  treat  competing  ship- 
pers alike,  and  prevents  their  making  unjust  discrimi- 
nations. The  fact  that  the  high  rate  charged  was  not 
unreasonable  does  not  affect  the  discrimination.  Sam^ 
tcels  V.  L.  N.  Co.,  31  Fed.  Rep.  67.  Railways  cannot 
discriminate  in  favor  of  or  against  the  tariff,  because  of 
its  ultimate  use.  M.  8.  &  L.  Ry.  Co.  ©.  D.  C.  Co.,  4  Eng. 
Railway  &  Canal  Cases,  437,  452;  Oxlade  v.  M.  E.  R. 
Co.,  1  Nev.  &  Mac.  72.  Nor  can  they  discriminate 
against  a  local  shipper  by  depriving  him  of  any  mate- 
rial advantages.  Ransome  v.  Railway  Co.,  1  Nev.  & 
Mao.  109;  D.  M.  C.  Co.  v.  M.  8.  cfi  L.  R.,  3  Nev.  & 
Mac.  426.  Nor  can  rates  be  given  to  one  shipper  and 
refused  to  another  on  capricious,  arbitrary  and  unrea- 
sonable  grounds.      Budd  v.  L.   N.    W.   R.^   4  Eng. 
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Sail  way  &  Canal  Cases,  399.  !Nor  can  it  discriminate  in 
favor  of  one  local  shipper,  and  against  his  competitors, 
unless  there  be  some  substantial  difference  in  the  cost  of 
the  service.  Oarton  v.  Railway  Oo,y  1  Nev.  &  Mac. 
218;  Thompson  v.  Railway  Co,^  2  Nev.  &  Mac.  115; 
Railway  Co.  v.  EoersTied^  3  App.  Cases,  1029;  Stuck 
V.  8,  U.  Co,,  16  C.  B.  (N.  S.)  245;  Ransome's  Case,  1 
Nev.  &  Mac.  97;  Nicholson^ s  Case,  1  Nev.  &  Mac.  121. 
The  original  charge  may  have  been  a  reasonable  toll, 
but  it  straightway  became  an  unreasonable  and  extor- 
tional  one  when  a  less  rate  was  granted  to  the  competitor 
for  one  and  the  like  service  under  similar  conditions. 
Messenger  v.  Railway  Co.,  7  Vroom,  407 ;  s.  c,  8  Vroom, 
531.  Upon  the  foregoing  points  see  Winona  v.  Blake, 
4  Otto,  183 ;  Alcoit  v.  Bonfield,  4  N.  H.  537 ;  Story  on 
Bailments,  sec.  508 ;  Halford  v.  Adams,  2  Durr.  480 ; 
iV.  U.  Co.  V.  M.,  57  M.  188 ;  Vincent  v.  Chicago,  49  111. 
33  ;  Brown's  Law  of  Carriers,  82 ;  Shipper  v.  Railway 
Co.,  47  Pa.  St.  338;  JUun  v.  Illinois,  4  Otto  (U.  S.) 
113 ;  Sanford  v.  Cottainess,  25  Pa.  St.  376 ;  Railway 
Co.^s  Appeal,  62  Pa.  St.  218;  Ragan  v.  Askeii  Am.  & 
Eng.  R.  R.  Cases,  201 ;  IT.  &  T.  Ry.  Co.  v.  Rust,  58  Tex. 
98;  Merriam  v.  Railway  Co.,  20  Conn.  353;  Jordan  v. 
Railway  Co.,  5  Cush.  69 ;  JV.  J.  S.  N.  Co.  v.  Merchants* 
Nat.  Bk.,  6  How.  344;  McDuffg^v.  Railway  Co.,  52 
N.  H.  446 ;  Sloan  v.  Railway  Co.,  61  Mo.  24 ;  N.  E. 
Co.  V.  Railway  Co.,  67  Me.  194 ;  Pierce  on  Railroads, 
498,  and  authorities  cited ;  Cole  v.  Ooodwin,  19  Wend. 
261 ;  Railway  Co.  v.  Erickson,  91  111.  613;  Railway  Co. 
n.  Railway  Co.,  15  Fed.  Rep.  650,  and  note;  Hays  v. 
Railway  Co.,  12  Fed.  Rep.  490,  and  note.  All  special 
stipulations  inserted  in  the  charter  of  the  common 
carrier  for  the  purpose  of  securing  equal  rights  to  all 
shippers,  as  well  as  statutes  passed  regulating  the  same 
subject,  and  preventing  unjust  discriminations,  affirm 
nothing  more  than  the  common  rights  of  equal  justice^ 
which  exists  independently  of  such  provisions.  San- 
ford V.  Railway  Co.,  2^  Pa.  St.  378;  Sharpless  v.  Phil 
adelphia^  9  Harris,  169 ;  Navigation  Co.  v.  Bank^  6  How. 
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382;  Shipper  v.  Railway  Co.^  47  Penn.  St.  338;  Rail- 
%cay  Co,  V.  Rust^  58  Tex.  98;  New  Eng.  Express  Co. 
V.  Railway  Co.^  67  Me.  188;  Mc Duffy  v.  Railway 
Co.,  52  N.  H.  430 ;  Messenger  v.  Railway  Co.^  36  N.  J. 
Law,  407;  s.  c,  37  N.  J.  Law,  531.  The  payments  made 
by  the  plaintiflfs  were  not  voluntary.  Heiserman  v. 
Railway  Co.,  63  Iowa,  732. 

RoTHRocK,  C.  J. — L     The  action  is  not  founded 
upon  any  statute,  state  or  federal.     The  right  to  recover 

is  based  entirely  upon  the  common  law  per- 
*  Se*"^?eiTht  taining  to  the  duties  and  obligations  of 
baie?.®*"^'  common  carriers.  By  an  amended  and 
substituted  petition  the  plaintiffs  claimed 
unlawful  and  unjust  overcharges  upon  the  shipment  of 
three  hundred  and  sixteen  carloads.  Each  shipment 
was  pleaded  in  a  separate  count  as  a  separate  cause  of 
action.  All  of  the  accounts  were  alike  except  in  dates 
of  shipment,  cars  and  kind  of  stock  shipped,  and  sta- 
tions from  which  the  shipments  were  made.  It  is 
averred,  in  substance,  in  the  amended  petition,  that  the 
public  tariff  rates  for  shipment  of  live  stock,  from  any 
point  in  Jasper  county  during  the  time  the  plaintiffs 
made  such  shipments,  was  sixty  dollars  for  one  carload ; 
that  the  plaintiffs  paid  the  full  amount  of  said  rates, 
and  that  certain  other  shippers  ( who  are  named  in  the 
petition)  also  paid  the  full  tariff  rates;  but  that  said 
other  shippers  were  allowed,  and  defendant  paid  to  them, 
a  rebate  or  drawback  upon  each  carload  shipped  by 
them,  which  rebate  or  drawback  was  paid  by  defendant 
to  said  shippers,  under  a  private  and  secret  arrangement 
between  the  defendant  company  and  said  shippers ;  and 
that  the  knowledge  of  the  payment  of  such  rebates  was 
wrongfully  and  fraudulently  concealed  from  the  plain- 
tiffs by  the  defendant,  and  said  other  favored  shippers ; 
that  the  agents  of  the  defendant  openly  announced  and 
declared  to-  the  plaintiffs  that  the  public  and  announced 
tariff  paid  by  the  plaintiffs  was  correct,  and  that  no  cut, 
rebate  or  concession  from  the  same  was  allowed  to  any 
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shipper,  and  that  the  plaintiffs,  by  reason  of  said  wrong- 
ful and  fraudulent  agreement,  did  not  and  could  not 
have  discovered  it,  and  they  shipped  their  stock  in  the 
belief  that  no  unjust  discrimination  was  made  against 
them.  It  is  charged  that  the  shipments  made  by  the 
plaintiffs,  and  those  made  by  the  said  favored  shippers, 
were  for  precisely  the  same  service,  from  the  same 
places,  upon  like  conditions,  and  under  precisely  the 
same  circumstances,  and  that  the  rate  charged  by  the 
defendant  and  paid  by  the  plaintiffs  was  unreasonable, 
extortionate,  and  unjust,  and  that  it  was  an  unjust  dis- 
crimination between  shippers  for  the  same  service  under 
like  circumstances. 

Before  proceeding  to  a  determination  of  what  we 
regard  as  the  material  question  in  the  case,  we  will  first 
dispose  of  a  question  pertaining  to  the  power  of  the 
referee.  The  petition  in  the  case  was  twice  amended 
after  the  cause  was  referred.  The  reference  was  made 
by  agreement  of  the  parties  before  any  issue  was  made 
or  tendered  in  the  case.  The  order  of  submission  was 
as  follows:  "By  agreement  of  parties  this  cause  is 
referred  to  D.  Byan,  with  power  to  settle  issues,  and  try 
and  hear  the  cause,  and  report  the  facts  and  conclusions 
of  law."  After  the  reference  was  made,  the  parties 
appeared  before  the  referee,  and  the  issues  were  made 
up.  The  amendments  to  the  petition  were  very  volu- 
minous, and  there  were  certain  interrogatories  attached 
to  the  petition,  which  interrogatories  the  plaintiffs 
demanded  should  be  answered  by  certain  persons  claimed 
to  be  general  oflBcers  of  the  defendant,  and  a  rule  was 
asked  that  the  defendant  be  required  to  produce  certain 
books  and  papers.  In  other  words,  the  plaintiffs  sought, 
by  about  all  the  means  known  to  the  law,  to  compel  the 
defendant  to  disclose  the  facts  as  to  the  alleged  discrim- 
ination between  shippers.  All  these  movements  were 
resisted  by  the  filing  of  motions  and  demurrers,  attack- 
ing the  pleadings,  and  by  refusing  to  produce  its  books 
and  papers,  and  by  failing  to  make  full  answers  to  the 
special  interrogatories,  and  for  such  failure  the  referee 
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ordered  that  the  petition  be  taken  as  true,  except  so  far 
as  its  averments  were  modified  by  the  evidence  intro- 
duced on  the  trial.  It  is  claimed  in  behalf  of  the  defend- 
ant that,  under  our  practice,  a  referee  has  no  power  to 
make  the  orders  which  the  referee  made  with  reference 
to  the  failure  to  produce  books  and  papers,  and  the 
failure  to  answer  the  special  interrogatories.  We  do 
not  think  it  is  proper  to  determine  what  power  a  referee 
may  hfive  in  these  respects,  for  the  reason  that  there  is 
really  not  a  disputed  question  of  fact  in  the  case.  The 
evidence  of  the  witnesses  introduced  by  the  plaintiffs 
establishes  the  facts  pleaded  in  the  petition  without 
conflict.  The  defendant  did  not  introduce  any  evidence ; 
and,  if  the  facts  pleaded  entitle  the  plaintiffs  to  recover, 
it  would  have  been  clearly  against  the  undisputed  evi- 
dence to  have  made  a  finding  for  the  defendant.  We 
will  now  state,  as  briefly  as  may  be,  the  substance  of  the 
evidence. 

It  appears  that  one  E.  B.  Clapp  was  an  employe  of 
the  defendant.  He  was  located  at  Des  Moines,  and  was 
known  among  shippers  of  live  stock  as  the  Iowa  stock- 
agent  of  the  defendant.  Clapp  was  frequently  along 
the  railroad  in  conference  with  shippers  of  live  stock. 
He  held  this  position  during  the  time  that  the  plaintiff 
made  the  shipments  set  forth  in  their  petition.  There 
were  a  number  of  shippers  of  live  stock  in  and  about 
Newton,  the  principal  station  on  the  defendant's  road 
in  Jasper  county.  During  nearly  the  whole  time  cov- 
ered by  this  action,  the  tariff  rate  for  shipment  of  live 
stock  from  Newton  to  Chicago  was  sixty  dollars  per 
carload.  It  was  practically  the  same  from  the  stations 
next  east  and  west  of  Newton.  There  was  at  times  a 
slight  difference,  but  not  enough  to  be  a  material  fact 
in  the  case.  The  freight  charges,  as  given  by  the 
defendant  to  its  station  agents,  were  for  the  most  of  the 
time  sixty  dollars  per  carload,  and  this  rate  was  given 
out  by  station  agents  to  shippers  as  the  charge  made  by 
the  defendant.  All  of  the  carloads  sent  forward  by  all 
the  shippers  were  billed  by  the  agents  at  the  full  rate 
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given  out  by  the  corapany.  The  stock  was  shipped  in 
the  usual  manner.  No  part  of  the  freight  charges  were 
in  any  case  paid  at  the  place  of  shipment.  The  cars 
were  billed  to  commission  houses  at  the  Union  stock- 
yards. The  stock  was  sold  by  the  commission  men, 
and,  after  taking  out  their  commissions  and  paying  the 
freight,  the  balance  of  the  proceeds  of  the  sales  was 
remitted  to  the  shipper.  This  was  the  uniform  manner 
of  transacting  the  business.  All  of  the  shippers  were 
dealt  with  in  exactly  the  same  manner  until  the  stock 
was  sold,  and  the  regular  freight  charges  paid.  There 
was  no  difference  in  the  manner  of  the  service.  All  of 
the  shippers  were  given  the  same  kind  of  cars,  and  the 
stock  shipped  by  the  plaintiffs  was  conveyed  in  the 
same  kind  of  trains^  and  on  the  same  time,  and  with 
the  same  privileges  as  to  the  free  transportation  of  one 
or  more  men  to  take  care  of  the  stock  while  in  transit. 
In  short,  the  plaintiffs  had  no  preference  over  other 
shippers  in  any  respect.  It  appears  without  conflict 
that  at  least  three  other  firms  or  individuals  engaged  in 
the  same  business  at  the  same  place,  and  in  competition 
with  the  plaintiffs,  had  private  and  secret  agreements 
with  Clapp,  the  said  stock  agent,  by  which  they  were 
paid  a  rebate  of  from  three  to  twenty  dollars  on  each 
carload  shipped.  These  agreements  were  not  uniform  at 
all  times.  The  amount  to  be  paid  varied  just  as  the 
parties  were  able  to  agree  upon  the  terms.  So  far  as 
appears,  Clapp  always  performed  the  contra^^s.  He 
paid  the  rebates  sometimes  in  currency,  at  othfer  times 
by  sending  the  money  to  the  shippers  by  express.  There 
were  short  intervals  during  the  time  that  no  rebates 
were  paid.  But  these  intervals  were  the  exception  and 
not  the  rule.  And  Clapp  always  exacted  a  promise 
from  the  favored  shippers  that  the  fact  of  the  payment 
of  rebates  must  be  kept  secret.  We  have  not  made  a 
careful  estimate  of  the  number  of  carloads  shipped  by 
the  favored  shippers.  Indeed,  no  exact  estimate  could 
be  made  from  the  evidence.  It  is  shown,  however, 
beyond  all  question  that  not  less  than  eighteen  hundred 
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carloads,  in  the  aggregate,  were  shipped  by  the  favored 
shippers.  The  plaintiffs  made  application  to  Clapp  for 
better  terms,  and  were  refused.  He  invariably  stated 
in  most  positive  terms  that  no  rebates  nor  concessions 
were  allowed  to  any  of  the  plaintiffs'  competitors. 
The  referee  found  that  the  plaintiffs  were  entitled  to 
recover  on  part  of  the  shipments  at  the  rate  of  three 
dollars  per  car,  and  on  others  at  five  dollars,  and  on  the 
remainder  at  the  rate  of  ten  dollars  per  car.  The  aggre- 
gate amount  found  to  be  due,  including  interest,  was 
twenty-seven  hundred  and  thirty-three  dollars  and 
ninety -eight  cents.  If  the  plaintiffs  are  entitled  to 
recover  on  the  ground  of  unjust  discrimination,  the  evi- 
dence shows  beyond  all  controversy  that  the  judg- 
ment is  not  excessive.  Indeed,  we  do  not  understand 
appellant's  counsel  to  claim  that  the  judgment  is  excess- 
ive. 

The  real  question  in  the  case  is,  do  the  facts  above 
recited  authorize  a  recovery  on  the  part  of  the  plaintiffs? 
It  is  well  to  keep  in  mind  the  fact  that  the  defendant  is 
a  public  common  carrier.  At  common  law  a  public  or 
common  carrier  is  bound  to  accept  and  carry  for  all 
upon  being  paid  a  reasonable  compensation.  The  fact 
that  the  charge  is  less  for  one  than  another  is  only  evi- 
dence to  show  that  a  particular  charge  is  unreason- 
able. In  Story  on  Bailments,  section  508,  note  3, 
it  is  said:  "There  is  nothing  in  the  common  law  to 
hinder  a  earlier  from  carrying  for  favored  individ- 
uals at  an  unreasonably  low  rate,  or  even  gratis^ 
And  in  1  Wood,  Railway  Law,  666,  it  is  said:  '*A 
mere  discrimination  in  favor  of  a  customer  is  not 
unlawful,  unless  it  is  an  unjust  discrimination."  In 
volume  2,  page  95,  Redfield  on  Law  of  Railroads, 
the  following  language  is  used :  "It  has  been  held 
in  this  country,  where  there  is  no  statutory  regula- 
tion affecting  the  question,  that  common  carriers  are 
not  absolutely  bound  to  charge  all  customers  the  same 
price  for  the  same  service.     But  as  the  rule  is  clearly 
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established  at  common  law  that  a  carrier  is  bonnd  by 
law  to  carry  everything  which  is  brought  to  him,  for  a 
reasonable  sum  to  be  paid  to  him  for  the  same  carriage, 
and  not  to  extort  what  he  will,  it  would  seem  to  follow 
/  that  he  is  bound  to  carry  for  all  at  the  same  price, 
unless  there  is  some  special  reason  for  the  distinction. 
For,  unless  this  were  so,  the  duty  to  carry  for  all  would 
not  be  of  much  value  to  the  public,  since  it  would  be 
easy  for  the  carrier  to  select  his  own  customers  at  will 
by  the  arbitrary  discrimination  in  his  prices.  Hence, 
it  was  held  at  an  early  day  that  all  that  could  be 
required  on  the  part  of  the  owner  of  the  goods  by  way 
of  compensation,  was  that  he  should  be  ready  and  will- 
ing to  pay  a  reasonable  compensation,  and  to  deposit 
the  money  in  advance,  if  required.  Carrying  for  rea- 
sonable compensation  miist  imply  that  the  same  com- 
pensation is  accepted  always  for  the  same  service,  else  it 
could  not  be  reasonable,  either  absolutely  or  relatively." 
In  Hutchinson  on  Carriers,  243,  after  a  review  of  the 
cases,  it  is  said :  '^  Hence  we  may  conclude  that  in  this 
country,  independently  of  statutory  provisions,  all  com- 
mon carriers  will  be  held  to  the  strictest  impartiality  in 
the  conduct  of  their  business,  and  that  all  privileges 
or  preferences  given  to  one  customer,  which  are*  not 
extended  to  all,  are  in  violation  of  public  duty."  An 
examination  of  the  authorities  cited  by  these  learned 
authors  leaves  no  doubt  that  a  common  carrier  has  no 
right  to  make  unreasonable  charges  for  his  services,  and 
that  he  cannot  lawfully  make  unjust  discrimination 
between  his  customers.  It  is  strenuously  contended  by 
counsel  for  appellant  that  it  is  not  charged  in  the  peti- 
tion as  a  substantial  fact  that  the  rate  charged  the 
plaintiffs  was  unreasonable.  It  is  distinctly  averred 
that  the  rate  charged  the  plaintiffs  ''was  unreasonable, 
and  is  and  was  an  unjust  discrimination."  This 
appears  to  us  to  be  a  sufficient  answer  to  the  argument 
of  counsel  to  the  effect  that  the  action  is  founded  solely 
upon  the  fact  of  mere  difference  in  rates.  It  appears  to 
be  conceded  that  the  defendant  had  no  right  to  exact 
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unreasonable  rates  or  to  make  unjust  discriminations 
between  shippers  which  in  effect  compels  one  shipper  to 
pay  an  unreasonable  rate. 

/The  above  principles  of  law  may  be  said  to  be  fun- 
damental, and  it  is  only  necessary  to  apply  the  facts  to 
reach  the  conclusion  that  the  rates  paid  by  the  plaintiffs 
were  unreasonable  and  unjust  discrimination.  It  is  not 
claimed  that  the  favored  shippers  were  objects  of  the 
charity  of  the  defendant.  The  payment  of  the  rebates 
cannot  be  designated  as  "alms-giving.''  It  does  not 
appear  that  the  concessions  were  made  because  the 
favored  shippers  furnished  more  shipments  than  the 
plaintiffs.  The  fact  is  that  some  of  the  others  shipped 
less  than  the  plaintiffs.  In  short,  there  is  no  reason  for 
the  discrimination.  It  is  true  that  it  is  claimed  that 
the  rebate  shippers  bought  cattle  and  hogs  from  terri- 
tory in  which  shipments  would  ordinarily  be  made  upon 
other  railroads,  but  the  evidence  shows  that  the  plain- 
tiffs' field  of  operation  was  about  the  same  as  the  other 
shippers.  It  does  not  appear  that  the  rebates  were 
allowed  merely  at  times  when  there  were  cut  rates  or  a 
war  of  rates  between  the  defendant  and  rival  railroad 
lines.  The  rebates  were  paid  regularly  for  years,  with 
but  short  intervals.  Is  it  to  be  supposed  that  any 
court  or  jury  under  this  state  of  facts  would  solemnly 
find,  declare  and  adjudge  that,  after  paying  the  rebate, 
the  defendant  did  not  have  a  reasonable  compensation 
for  the  service  ?  The  only  finding  that  can  in  any  fair- 
ness be  made  is  that,  after  deducting  the  rebate,  the 
rate  was  reasonable;  and  that  the  exaction  from  the 
plaintiffs  was  unreasonable,  and  the  discrimination 
against  them  anjust.  And  the  fact  that  it  was  secretly 
done,  and  that  it  appeared  to  be  necessary  to  carry  it 
on  by  lying  and  deceit,  surely  does  not  tend  to  com- 
mend such  a  course  of  dealing  to  fair-minded  men.y 
We  have  been  cited  to  a  number  of  adjudged  cases,  by 
counsel  for  the  respective  parties,  and  we  think  we  may 
safely  say  that  not  one  of  them  is  in  conflict  with  the 
views  we  have  herein  expressed  upon  this  question. 
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I 
I 


564      Cook,  Etc.,  v.  Chicago,  Etc.,  Ry.  Co.  [81  Iowa 

.On  the  contrary,  and  in  support  of  our  conclusion,  see 
Sharpless  v.  Mayor ^  21  Pa.  St.  147;  Nem  England 
Exp,  Co.  V.  Maine  Cent  Ry.  Co.,  57  Me.  188;  McDiiffee 
V.  Portland  &  Rochester  Ry.  Co.,  52  N.  H.  430;  Mes- 
sengei^  v.  Penn.  Ry.  Co.^  36  N.  J.  Law,  407. 

II.  It  is  claimed  in  behalf  of  appellant  that  the 
payments  by  the  plaintiffs  were  voluntarily  made,  and 

cannot  be  recovered  back.     It  is  true,   the 
'-- :\oinn-     moucy  was  paid  without  duress  of  person 

tary  payment  •/  x-  jt 

or  goods,  but  it  was  paid,  not  only  without 
knowledge  that  it  was  a  wrongful  exaction,  but  in  the 
belief  of  the  truth  of  the  positive  assertions  of  Clapp 
that  no  shipper  was  allowed  any  rebate.  That  such  a 
payment  is  not  voluntary,  see  1  Pars.  Cont.  466,  and 
Heiserman  v.  Burlington,  C  R.  &  N.  Ry.  Co.^  63 
Iowa,  732. 

III.  The  defendant  pleaded  the  statute  of  limita- 
tions, as  to  part  of  the  claim.  The  same  question  w^as 
8 . .       considered  in  the  case  of  Carrier  v.  Chicago, 

iiStaTionof  ^'  ^-  ^  P'  Ry-  Cb-'  79  Iowa,  80,  where 
aoiion*.  iij  ^ag  Yi^i^  that  the  statute  of  limita- 
tions was  no  bar  to  the  action.  Following  that  case 
we  hold  that  the  statute  did  not  commence  to  run 
while  the  plaintiffs  had  no  knowledge  of  their  rights  in 
the  premises,  owing  to  the  fraudulent  concealment  of 
the  cause  of  action  by  the  defendant. 

IV.  The  defendant  also  appeals  from  an  order 
overruling  a  motion  to  retax  costs  in  the  case.  It 
4.  DiiTRicT        appears  that  the  sum  of  five  hundred  and 

oSSfes™}^'*  eighty-two  dollars  was  taxed  as  costs  for 
SlSfewii^'  copies  of  the  petition  and  the  several 
'®**-  amendments  thereto.     It  is  shown  by  evi- 

dence taken  on  the  hearing  of  the  motion  that  the 
petitions  and  copies  thereof  were  printed  at  an  expense 
of  not  to  exceed  thirty  dollars.  The  action  of  the 
court  in  taxing  this  erroneous  item  of  costs  was  founded 
upon  rule  1  of  the  rules  of  practice  adopted  by  the  con- 
vention of  district  judges,  which  went  into  effect  July 
4,  1887.    The  following  is  a  copy  of  the  rule :     "  Every 
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party  at  the  time  of  filing  any  petition,  answer,  reply, 
demnrrer  or  motion  *  *  *  shall  file  with  the  same 
one  plain  copy  thereof  for  the  use  of  the  adverse  party  ; 
and,  on  failure  to  do  so,  the  same  may  be  continued  at 
the  option  of  the  adverse  party,  or  the  paper  so  filed 
stricken  from  the  files.  A  fee  of  ten  cents  per  hundred 
words  shall  be  allowed  for  all  copies,  and  taxed  with 
the  costs."  Substantially  the  same  rule  was  in  force  in 
some  of  the  districts  of  this  state  for  many  years  before 
it  was  adopted  by  the  convention  of  judges.  We  are  of 
opinion  that  such  a  rule  of  practice  is  valid,  and  that 
it  was  within  the  power  of  the  judges  to  authorize  costs 
to  be  taxed  therefor,  but  it  surely  was  not  intended  that 
the  rule  should  be  made  an  instrument  of  oppression. 
There  is  no  requirement  that  a  literal  copy  of  all  the 
pleadings  should  be  made,  when  such  pleadings  are 
precisely  alike,  excepting,  possibly,  a  date,  an  amount 
or  the  like.  The  purposes  of  the  rule  would  have  been 
fully  subserved  by  a  copy  of  one  count,  with  a  mere 
reference  to  the  others.  The  court  ought  to  have  the 
discretion  to  prevent  speculative  and  unnecessary  costs. 
This  item  of  costs  will  be  reduced  to  fifteen  dollars. 
The  rule  surely  ought  not  to  apply  literally  to  petitions 
like  this. 

V.  The  plaintiffs  also  appealed  from  the  judgment ; 
but,  if  the  judgment  be  affirmed  on  the  defendant's 
appeal,  they  consent  that  it  may  be  affirmed  on  their 
appeal.  The  judgment  will,  therefore,  be  affirmed 
throughout,  with  the  exception  as  to  the  item  of  costs, 
as  above  mentioned.  And  as  the  defendant  was  suc- 
cessful on  that  branch  of  the  appeal,  twenty-five  dol- 
lars of  the  costs  in  this  court  will  be  taxed  to  the 
plaintiflfs ;  and  the  plaintiffs  will  also  be  taxed  twenty- 
five  dollars  by  reason  of  the  affirmance  of  their  appeal. 
These  assessments  appear  to  us,  from  an  examination 
of  the  abstracts  and  arguments,  to  be  about  correct. 
Modified  and  affirmed. 
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The  State  op  Iowa,   Appellee,   v.  M.  E.  Billings, 

Appellant. 

Costs  in  Criminal  Cases  on  Appeal.  The  expense  of  printina: 
abstracts  of  the  record  in  criminal  cases  under  Acts,  Twenty-first 
Qeneral  Assembly,  chapter  78,  section  2,  and  of  amendments  to 
such  abstracts  when  filed  by  the  accused,  for  the  use  of  the 
attorney  general,  is  not  taxable  as  part  of  the  costs  in  the  cause  to 
t  be  paid  by  the  county  wherein  the  accused  was  indicted,  but 
should  be  paid  by  the  state  upon  allowance  by  the  executive 
council. 

Appeal  from  Black  Hawk  District  Court. 

Wednesday,  October  29,  1890. 

^Per  Curiam. — The  grand  jury  of  Bremer  county 
returned  an  indictment  against  defendant,  charging 
him  with  the  commission  of  a  felony.  The  place  of 
trial  was  changed  to  Black  Hawk  county,  and  defend- 
ant was  there  tried  and  convicted.  From  the  judgment 
of  conviction  defendant  appealed  to  this  court,  and  the 
judgment  of  the  district  court  was  reversed.  In  prose- 
cuting his  appeal,  defendant  prepared  and  filed  in  this 
court  a  number  of  printed  copies  of  an  abstract  of  the 
record,  as  required  by  the  rules.  The  attorney  general, 
believing  that  the  abstract  so  presented  was  imperfect, 
caused  to  be  prepared  and  printed  copies  of  an  addi- 
tional abstract.  Application  is  now  made  to  us  to  tax 
the  costs  of  printing  the  abstracts  to  the  state,  to  the 
end  that  they  may  be  paid  by  Bremer  county. 

AVe  understand  it  to  be  conceded  that  there  is  no 
statute  expressly  requiring  the  payment  of  such  costs 
as  those  in  question,  by  the  county  liable  for  the  costs 
of  prosecution.  But  it  is  urged  that  such  liability 
arises,  by  implication,  from  a  fair  construction  of  cer- 
tain provisions  of  law  which  we  will  now  consider.  Sec- 
tion 2,  of  chapter  73,  of  the  Acts  of  the  Twenty-first 
General  Assembly  provides  that,   "in  every  criminal 
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case  appealed  from  his  county  to  the  supreme  court,  he 
[the  county  attorney]  shall,  at  least  thirty  days  prior 
to  the  term  at  which  the  case  is  to  be  heard,  prepare 
and  deliver  to  the  attorney  general  a  properly  prepared 
abstract  of  the  case."  Paragraph  4,  of  section  303,  of 
the  Code  provides  that  the  board  of  supervisors  shall 
^^  examine,  settle  and  allow  all  just  claims  against  the 
county,  unless  otherwise  provided  for  by  law."  Section 
4386  of  the  Code  is  as  follows:  "The  county  in  which 
the  offense  was  committed,  and  from  which  the  prose- 
cution was  transferred,  shall  pay  all  the  costs  attending 
the  prosecution."  It  is  claimed  that  the  provision  first 
quoted  requires  the  county  attorney  to  have  the  abstract 
printed;  that  the  cost  of  printing  is  within  the  purview 
of  the  section  last  quoted ;  and  that  paragraph  4  of  sec- 
tion 303  of  the  Code  requires  the  board  of  supervisors 
to  pay  it  as  a  just  claim  against  the  county.  But  a 
claim  against  a  county  is  not  just,  unless  the  law  either 
requires  or  authorizes  its  payment.  Foster  v.  County 
of  Clinton^  51  Iowa,  548;  Turner  v.  Woodbury  Co.,  67 
Iowa,  440.  We  think  it  is  clear  that  section  4386  was 
designed  to  relieve  the  county,  to  which  a  criminal 
cause  should  be  transferred,  from  liability  for  costs  of 
its  prosecution,  and  to  require  their  payment  by  the 
county  in  which  the  offense  charged  was  committed, 
and  from  which  the  case  was  transferred.  It  was  not 
designed  to  increase  the  items  of  taxable  costs.  When 
chapter  73  of  the  Acts  of  the  Twenty-first  General 
Assembly  was  enacted,  and  for  many  years  prior  to 
that  time,  it  was  the  practice  for  the  executive  council 
to  pay  for  the  printing  deemed  necessary,  on  behalf  of 
the  state  in  prosecuting  appeals  to  this  court,  in  criminal 
cases.  Section  160  of  the  Code  requires  the  attorney 
general  to  prosecute  and  defend,  for  the  state,  criminal 
causes  in  the  supreme  court.  Section  120  of  the  Code 
provides  that  the  executive  council  shall  procure  for  the 
offices  of  governor,  attorney  general  and  others  certain 
specified  supplies,  and  *'any  other  thing  necessary  to 
enable  such  officers  to  promptly  and  efficiently  perform 
the  duties  of  their  several  offices;"  also,   that  "the 
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accounts  for  any  expenditures  under  this  section, 
including  repairs  of  the  state  house,  and  such  other 
necessary  and  lawful  expenses  as  are  not  otherwise  pro- 
vided for,  shall  be  audited  upon  the  certificate  of  such 
council,  and  the  warrants  drawn  therefor  paid  by  the 
treasurer  of  the  state."  The  executive  council  claimed 
that  the  practice  of  paying  for  printing  for  the  state, 
referred  to,  was  authorized  by  the  provisions  of  the 
Code  last  mentioned.  Chapter  73  of  the  Act«  of  the 
Twenty -first  General  Assembly  was  enacted,  we  must 
presume,  with  knowledge  of  the  established  practice  of 
the  executive  council  in  regard  to  criminal  cases.  It 
provides  for  the  preparation  of  abstracts,  in  such  cases, 
by  the  county  attorneys,  but  makes  no  provision  for 
the  expenses  of  printing  them.  We,  therefore,  con- 
clude that  it  was  not  the  legislative  intent  to  require 
the  counties  to  pay  such  expense,  but,  rather,  that  the 
practice  of  the  executive  council  should  be  continued, 
and  we  think  this  is  so,  whether  the  printing  is  done  by 
virtue  of  an  agreement  made  with  the  county  attorney 
or  the  attorney  general.  In  neither  case  can  the  county 
be  made  liable  therefor,  but,  as  the  expense  is  neces- 
sary to  enable  the  attorney  general  to  properly  prose- 
cute or  defend  for  the  state,  it  may  be  allowed  and  paid 
by  the  executive  council. 

What  we  have  said  has  no  application  to  abstracts 
prepared  and  printed  by  defendants  in  criminal  cases. 
It  was  decided  in  Bed  v,  Polk  Co.,  56  Iowa,  98,  that 
a  county  is  not  liable  for  the  cost  of  printing  such 
abstracts,  even  though  the  defendant  be  discharged 
after  a  reversal  of  the  judgment  by  this  court.  In  State 
V,  Rainsbarger^  74  Iowa,  540,  it  was  held,  that  neither 
the  county  nor  the  state  is  liable  for  such  costs.  It 
follows  from  what  we  have  said  that,  although  the 
state  should  pay  for  printing  the  abstracts  prepared  by 
the  county  attorney,  such  payment  should  be  made  on 
application  to  the  executive  council,  and  that  the 
expense  of  printing  cannot  be  taxed  as  costs  in  this 
case.     The  motion  to  so  tax  them  is^  therefore,  ov£R- 
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James  L.  Lombard,  Appellee,  v.  Carrie  Gregory  et 

aly  Appellants.  j  gi  ^ 


1.  Usury :  mobtgagb.    The  retention  by  a  lender  of  the  sum  of        ^  ^J 
twenty-one  dollars  out   of  a  loan  of  seven  hundred  dollars,  evi-     / 
denced  by  a  note  providing  for  the  highest  rate  of  interest  allowed 

by  law,  will  render  the  contract  usurious. 

2.     :  FOBKCLOSUHB  OF  MOBTGA.GB  :  DECREE.    In  an  action  upon 

a  note  tainted  with  usury,  and  for  the  foreclosure  of  a  mortgage 
given  to  secure  the  same,  the  payee  will  be  entitled  to  judgment 
for  the  amount  of  the  principal  only,  less  the  sum  of  all  payments 
upon  such  usurious  contract,  and  to  a  decree  for  the  enforcement 
of  his  mortgage  to  such  extent  only. 


5,     :  FORFEITURE  TO  SCHOOL  FUND.    Where  usury  is  established 

in  an  action  upon  any  contract,  judgment  will  be  rendered  against 
the  borrower,  in  favor  of  the  school  fund,  in  a  sum  equal  to  ten  per 
cent,  per  annum  upon  the  amount  of  the  principal  sum  loaned, 
less  the  sum  of  all  payments  made  under  the  contract. 

Appeal  from  Montgomery  District  Court. — Hon.  A.  B. 

Thobnell,  Judge. 

Saturday,  November  29,  1890. 

This  is  an  action  for  the  foreclosure  of  two  mort- 
gages upon  certain  real  estate.  There  was  a  decree 
for  the  plaintiff,  and  defendants  appeal. 

Carrie  Gregory  and  H.  H.  Oregory,  for  themselves. 

I).  If.  Ettien  and  Smith  McPherson^  for  appellee. 

RoTHROOK,  0.  J.— I.    On  the  twenty-second  day  of 
January,  1884,  the  defendants  executed  two  mortgages 
1.  usttbt:  mort-  ^  ^^^  plaintiff,  to  socure  the  payment  of 
«*«••  seven  hundred  dollars.     One  of  the  said 

mortgages  was  for  the  sum  of  seven  hundred  dollars, 
with  interest  coupons  attached  to  the  notes  secured  by 
the  mortgage,  by  which  defendants  bound  themselves 
to  pay  seven  per  cent,  per  annum  interest  in  semi- 
annual installments.    The  other  mortgage  was  for  the 
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same  loan,  and  represented  three-per-cent.  interest  on 
the  seven  hundred  dollars,  so  that  the  aggregate 
amount  of  interest  which  appeared  to  be  contracted  for 
was  ten  per  cent,  per  annum.  The  defendants  reside  at 
the  town  of  Villisca,  where  the  mortgaged  property 
is  situated.  Carrie  Gregory  appears  to  have  been  the 
owner  of  the  property.  The  defendants  were  in  debt, 
and  there  were  liens  upon  the  property  and  taxes  due 
/amounting  to  several  hundred  dollars.  They  were  in 
urgent  need  of  money,  and  applied  to  one  Woodward, 
a  resident  of  Villisca,  to  procure  a  loan  for  them.  They 
executed  a  paper  by  which  they  agreed  to  pay  Wood- 
ward a  commission  of  twenty -five  dollars  if  he  should 
procure  a  loan  of  eight  hundred  dollars  upon  a  mort- 
gage upon  the  property.  Woodward  made  an  appli- 
cation to  the  plaintiff  who  caused  an  examination  of  the 
property  to  be  made,  and  declined  to  make  a  loan  in 
excess  of  seven  hundred  dollars.  An  additional  loan 
was  procured  from  another  party,  which  was  secured 
by  a  chattel  mortgage.  The  two  loans  appear  to  have 
been  sufEicient  to  meet  the  requirements  of  the  defend- 
ants. 

It  was  provided  in  the  mortgages  to  the  plaintiff 
that  they  should  become  due  if  default  at  any  time  be 
made  in  the  payment  of  interest  on  the  loan,  and  it 
appears  quite  satisfactorily  that  such  default  occurred. 
The  defendants  set  up  the  defense  of  usury.  They  also 
filed  a  cross-bill  against  said  Woodward,  and  demanded 
an  accounting  of  the  money  Woodward  had  received 
from  Lombard  for  the  notes  and  mortgages.  And  the 
additional  loan  of  another  party  is  attempted  to  be 
introduced  in  the  case.  It  is  unnecessary  to  further 
advert  to  these  matters.  The  case  was  not  one  demand- 
ing an  accounting.  It  was  wholly  unnecessary,  and 
Woodward  was  neither  a  proper  nor  necessary  party. 
He  was  the  agent  of  the  defendants  in  procuring  the 
loan,  and  the  plaintiff  was  not  required  to  account  for 
the  money  loaned.  The  defendants  intrusted  the  dis- 
bursement of  the  money  to  Woodward,  and  had  no 
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right  to  delay  the  foreclosure  or  embarrass  it  by  a  con- 
troversy between  them  and  Woodward. 

The  only  real  question  in  the  case  is,  was  the  contract, 
as  between  Lombard  and  the  defendants,  usurious  1  If 
the  evidence  shows  that  Lombard  exacted  any  amount 
in  excess  of  ten  per  cent,  per  annum,  it  was  usurious. 
The  evidence  upon  this  question  is  not  at  all  volumin- 
ous. It  appears  that  the  money  was  sent  by  draft  by 
Lombard  to  Woodward,  payable  to  the  order  of  Carrie 
Gregory,  with  instructions  that  all  liens  must  be 
removed  from  the  property  before  the  transaction  was 
closed.  Woodward  paid  off  the  liens  with  the  proceeds 
of  the  draft,  and  with  the  money  received  on  the  chattel 
mortgage,  and,  on  the  sixth  day  of  February,  1884,  he 
rendered  an  account  to  Carrie  Gregory,  of  which  the 
following  is  a  copy : 

'*  Carrie  Gregory  in  accoant  with  W.  A.  Woodward,  1884. 


Feb.  6 


i« 


k« 


Feb.  6 


F.  P.  Greenlee $248  00 

W.  H.  Redmon 338  84 

M*tg  recordinjc 1  50 

•'  "  1  25 

Redeem  tax  sale 80  75 

Tax  up  to  1883 47  14 

Commission  to  Lombard..    21  00 

C.  P.  Squires 110  00 

Commission 25  00 

Commission  on  short  loan 

toRoyston 8  83 

Recording  m*tg 1  50 

Makingm*tg 2  00 


9830  81 
By  commission  on  1 150. 81      7  54 


$837  85 


By  Lombard  draft.  .|680  00 
Feb.  Treasurer....  7  00 
Feb.  6.    By  note  and 

m*tg 150  81 


$837  81 


"Received  the  above  of  W.  A.  Woodward,  as  onr 
agent,  in  full  this  February  6,  1884. 

"H.  R.  Gregory, 

"  Carrie  Gregory." 

Now,  while  it  is  true  this  is  an  account  rendered, 

and  a  settlement  between  Woodward  and  Carrie  Gregory 

and  her  husband,  yet  the  record  before  us  shows  that 

the  plaintiff  introduced  it  in  evidence  over  the  objection 
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of  the  defendants.  It  plainly  appears  therefrom  that 
Lombard  sent  a  draft  for  six  hundred  and  eighty  dol- 
lars, and  retained  a  commission  of  twenty-one  dollars, 
and  this  settlement  was  made  some  two  weeks  after  the 
mortgage  for  seven  hundred  dollars  was  executed, 
delivered  and  recorded.  The  very  fact  that  the  draft 
was  made  for  six  hundred  and  eighty  dollars,  instead  of 
for  seven  hundred  dollars,  shows  unmistakably  that 
Lombard  took  obligations  from  the  defendants  for  the 
payment  of  the  full  amount  of  seven  hundred  dollars 
and  ten  per  cent,  per  annum  interest,  and  that  he 
exacted  an  additional  sum  of  twenty  dollars  or  twenty- 
one;  dollars.  The  only  evidence  tending  to  contradict 
this^  statement  is  the  testimony  of  Lombard,  in  which 
he  admits  that  the  draft  was  for  the  sum  of  six  hundred 
and  eighty  dollars,  but  that  afterwards  the  additional 
sum  of  twenty  dollars  was  sent.  His  testimony  upon 
this  point  in  the  case  is  as  follows  :  ^'The  application 
having  been  received,  and  the  property  examined,  and 
deemed  sufficient  security  for  a  loan  of  seven  hundred 
dollars  by  a  representative  whom  I  sent  from  our  Cres- 
ton  office,  and  the  abstract  of  title  submitted  and 
passed  on,  the  papers,  namely,  the  notes  and  mort- 
gages, were  sent  to  Villisca  to  Mr.  Woodward,  as  being 
the  representative  of  defendants,  that  defendants  might 
execute  the  same,  and  return  them  to  me.  A  draft 
for  the  amount  of  the  loan,  less  twenty  dollars,  was 
forwarded  payable  to  the  order  of  defendants,  with 
instructions  that  it  was  to  be  delivered  to  the  defend- 
ants when  the  incumbrances  in  the  abstract  had  been 
removed,  and  when  our  mortgage  had  been  filed  for 
record,  and  the  notes  which  the  mortgage  secured 
returned  to  me.  Shortly  after,  the  twenty  dollars  addi- 
tional was  sent,  thus  completing  the  full  payment  to 
the  defendants  of  the  seven  hundred  dollars." 

This  is  all  the  evidence  there  is  upon  this  question. 
Whether  the  additional  twenty  dollars  was  received 
by  Woodward  does  not  appear.  It  would  seem,  from 
his  statement  of  account  and  settlement  with  the 
defendants,  that  it  had  not  been  received  on  the  sixth 
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day  of  February,  1884,  and  there  is  no  evidence  that 
the  defendants  ever  received  it.  The  evidence  shows 
that  in  the  whole  transaction  they  did  not  receive  any 
money.  It  was  all  applied  to  the  payment  of  liens  and 
charges  against  the  property.  The  mortgages  were 
recorded  on  the  twenty-fourth  day  of  January,  1884, 
It  will  thus  be  seen  that  if  Lombard  paid  the  twenty 
dollars  it  was  after  the  usurious  contract  was  fully  com- 
pleted and  in  force,  so  far  as  it  could  be  made  operative 
by  the  acts  of  the  parties.  Another  thought  is  of  con- 
trolling importance.  If  Lombard  did  not  intend  to 
exact  the  twenty  dollars  in  addition  to  the  lawful  rate 
of  interest,  why  did  he  send  a  draft  for  six  hundred 
and  eighty  dollars,  and  then  in  a  "short  time"  make 
another  payment  of  twenty  dollars  1  This  is  contrary 
to  all  business  methods,  and  Lombard  is  a  business 
man.  He  testified,  as  a  witness,  that  he  is,  by  occupa- 
tion, a  money-lender,  and  it  would  seem  to  be  import- 
ant that  he  should  have  shown  when  he  sent  the 
additional  twenty  dollars,  so  that  it  might  appear  that 
both  payments  were  parts  of  the  same  transaction. 

II.     It  only  remains  to  determine  the  amount  to 
which  the  plaintiff  is  entitled  to  a  judgment  and  decree 

2  .  ^Q^       of  foreclosure.     It  is  provided  by  statute 

'  SionWe!      that  if  it  shall  be  ascertained  on  any  suit 
deonje.  brought    ou    any  contract  that  a  rate  of 

interest  greater  than  ten  cents  on  the  one  hundred  has 
been  contracted  for,  directly  or  indirectly,  the  plaintiff 
shall  have  judgment  for  the  principal  sum  without 
interest.  Code,  sees.  2079,  2080.  And,  when  payments 
have  been  made  npon  a  usurious  contract,  such  pay- 
ments shall  be  applied  as  credits  upon  the  amount 
legally  due.  Smith  v.  CooperSy  9  Iowa,  370.  The 
amount  of  principal  in  this  case  was  six  hundred  and 
eighty  dollars,  and  the  evidence  shows  that  when  this 
action  was  commenced  the  defendants  had  paid  one 
hundred  and  twenty-three  dollars  and  ninety-one  cents 
thereon.  The  balance  due  the  plaintiff  is  five  hundred 
and  fifty-six  dollars  and  nine  cents,  for  which  the  plain- 
tiff is  entitled  to  judgment  and  a  decree  of  foreclosure. 
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III.     It  is  further  provided  by  statute  that,  in  an 
action  where  usury  is  established,  the  court  shall  render 

f  f  it.    jiidgment  against  the  defendants,  in  favor  of 

nre  jo  school  the  school  f uud,  f OF  the  amount  of  interest 

land. 

forfeited  by  the  illegal  contract,  and  that 
the  forfeiture  shall  be  ten  cents  on  the  one  hundred  by 
the  year;  and,  where  payments  have  been  made  upon 
a  usurious  contract  in  rendering  judgment  against  the 
borrower  in  favor  of  the  school  fund,  the  amount  upon 
which  the  interest  should  be  computed  should  be  ascer- 
tained by  deducting  the  payments  from  the  whole  sum 
loaned.  Sheldon  v.  Mickely  40  Iowa,  19.  Following 
this  rule  the  judgment  against  the  defendants  in  favor 
of  the  school  fund  will  be  for  ten  per  cent,  per  annum 
on  five  hundred  and  fifty-six  dollars  from  January  22, 
1884.  The  plaintiff  will  not  be  allowed  to  recover  costs 
nor  the  attorney's  fees  provided  for  in  the  notes. 
•  Miller  v.  Oardner^  49  Iowa,  234.  The  judgment  and 
decree  of  the  district  court  is  kevebsed. 
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DES  MOINES,  JANUARY  TERM,  A.  T).  1891, 

m  THE  FORTY-FIFTH  YEAR  OF  THE  STATT* 


Henry  A.  Barton,   Appellant,   v.   Mary  E.   Fuson 

et  ux,^  Appellees. 

Trusts :  aocountino  :  estoppel.  A  ceatai  que  trust  is  not  estopped 
from  claiming  an  accounting  with  his  trustee  because  of  a  receipt 
made  to  the  latter  acknowledging  full  satisfaction  of  the  interest 
of  the  oestui  que  trust  in  the  trust  estate,  and  discharging  the 
trustee  from  further  liability  therein,  where  the  settlement  in 
pursuance  of  which  such  receipt  was  made  was  based  upon  the 
false  representations  of  the  trustee,  and  the  cestui  que  trust  was 
ignorant  of  the  real  condition  of  the  estate. 

Appeal   from    Cass    District    Court.— Ron.    H.    E. 

Deemer,  Judge. 

4 

Tuesday,  January  20,  1891. 

This  action  was  brought  in  chancery  to  foreclose  a 
mortgage  executed  by  the  defendants  npon  lands  which 
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subsequently  they  conveyed  to  other  parties,  who 
assumed  to  pay  the  mortgage  debt.  After  answer  and 
cross  bill  by  defendants,  the  plaintiff  dismissed  his  peti- 
tion as  to  the  defendants  appearing  in  this  appeal,  and 
a  decree  was  entered  as  to  other  defendants,  and  the  case 
was  tried  upon  the  issues  raised  by  defendant's  cross  bill 
and  answer.  A  decree  was  rendered  granting  the  relief 
sought  by  defendants.     The  plaintiff  appeals. 

L,  L,  De  Lano^  for  appellant. 

H.  O.  Curtis^  for  appellees. 

Beok,  C.  J. — L  The  defendant,  Mary  Fuson, 
being  the  owner  of  certain  property,  executed  a  mort- 
gage to  plaintiff  and  another  to  secure  certain  liabilities 
to  them.  A  i)rior  mortgage  had  been  executed  on  the 
property  to  secure  money  borrowed  of  another  party. 
The  defendants  conveyed  the  property  to  plaintiff  and 
his  associate  creditor,  under  an  agreement  that  these 
creditors  should  hold  control  of,  and  rent  it  until  a  pur- 
chaser could  be  found,  when  it  should  be  sold,  and  the 
money  realized  should  be  applied  to  the  payment  of 
liens  on  the  property,  and  the  indebtedness  and  liabili- 
ties to  plaintiff  and  his  associates.  The  property  was 
conveyed,  the  purchaser  undertaking  to  pay  the  prior 
mortgage  thereon;  but,  failing  to  do  this,  plaintiff 
acquired  the  prior  mortgage  executed  by  defendants, 
and  brought  this  suit  to  foreclose  it,  joining  with 
defendants,  as  a  party  to  the  suit,  the  purchaser  from 
plaintiff.  In  defense  to  the  action,  so  far  as  it  seeks  to 
hold  defendants  liable,  and  as  the  ground  of  a  cross  bill, 
they  allege  that  plaintiff  has  failed  to  account  for  the 
money  received  by  him  from  the  property,  and  that  the 
sum  of  five  hundred  dollars  is  unaccounted  for,  and  due 
defendant,  after  payment  of  all  liens  and  claims  pro- 
vided for  by  the  agreement  between  the  parties.  The 
plaintiff  denies  the  allegations  of  the  answer,  and  alleges 
that  he  and  defendant  had  a  settlement  of  the  transac- 
tion, and  plaintiff  paid  the  defendant,  Mary  Fuson,  a 
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snm  in  full  satisfaction  and  discharge  of  defendant's 
claim,  and  took  a  written  receipt  and  discharge  from 
her  releasing  plaintiff  from  all  liabilit.y  on  account  of 
any  excess  of  the  purchase  price  of  the  property  over 
the  liens  thereon  and  debts  of  defendant  to  be  paid  by 
plaintiff. 

II.  In  our  opinion,  the  evidence  shows  that  plain- 
tiff failed  to  expend,  under  the  agreement,  an  amount 
equal  to  the  purchase  price  of  the  property.  He  surely 
fails  to  account  for  the  amount  he  received  for  the 
property.  We  think  the  sum  found  by  the  district 
court,  one  hundred  and  fifty-seven  dollars,  if  not  more, 
remains  in  plaintiff's  hands  unaccounted  for  and  unex- 
pended ;  and  that,  under  the  agreement  upon  which  the 
property  was  conveyed  to  him,  he  is  bound  to  pay  that 
sum  to  plaintiff. 

III.  In  our  opinion,  the  receipt  or  release  ought 
not  to  estop  defendants  to  require  an  accounting  of 
plaintiff.  He  held  the  land  as  a  trustee,  and  was 
required  by  the  law  to  deal  in  the  utmost  good  faith 
with  defendants.  He  could  not  exercise  his  superior 
knowledge  of  the  condition  of  the  trust  property,  and 
the  amount  of  debts  against  it,  and  conceal  facts  known 
to  him,  thereby  inducing  defendant  to  execute  the 
release.  We  are  not  prepared  to  say  that  a  trustee  in 
uberrima  fides  may  not  settle  with  his  cestui  que  trusty 
and  accept  binding  acquittances  and  receipts  discharging 
him  from  all  liability  on  account  of  the  trust  estate. 
But,  to  make  such  a  transaction  binding,  it  must 
be  based  upon  an  accounting  and  a  disclosure  by  the 
trustee  of  the  condition  of  the  trust.  There  must  be 
no  concealment  of  matters  connected  therewith,  and 
the  cestui  que  trust  must  not  ignorantly  assent  to  the 
settlement  when  he  would  not  have  done  so  had  the 
trustee  disclosed  all  the  facts  to  him.  In  the  case 
before  us  there  was  no  accounting,  no  disclosure  of  the 
condition  of  the  fund.  Indeed,  the  property  had  not 
yet  been  sold.  The  evidence  shows  that  defendant, 
when    she   executed    the    contract,    relied    upon    the 

V  >L.  81—37 


578 


State  v.  Moore. 


[81  Iowa 


81    o78 
96    257 


108    100 


representations  of  plaintiff  as  to  the  amount  due  her,  and 
that  these  representations  were  not  correct.  The  evi- 
dence shows  that  the  sum  found  by  the  decree  of  the 
court  below  was  due  the  defendants.  In  our  opinion, 
the  release  is  not  binding  upon  defendants.  We  reach 
the  conclusion  that  the  decree  of  the  district  court 

ought  to  be  AFFIRMED. 


The  State  of  Iowa,   Appellee,    v.   Henry    Moore, 

Appellant. 


1. 


2. 


Incest :  evidence  :  relevancy.  Upon  a  trial  under  an  indict- 
ment for  the  crime  of  incest  committed  by  a  father  with  his  daugh- 
ter, evidence  that  the  defendant  had  six  years  previous  quarreled 
with  his  sons,  and  caused  them  to  leave  his  house  for  causes  hav- 
ing no  relation  to  the  commission  of  the  crime,  is  irrelevant. 

;  :  INSTRUCTIONS :  VERDICT.     A  verdict  of  a  jury  that 


8. 


has  been  found  against  an  instruction  of  the  court  will  be  set  aside, 
pven  though  such  instruction  contain  an  erroneous  statement  of 
the  law. 

:  :  CORROBORATION  OP  PROSECUTRIX,    The  Sufficiency 


of  corroborating  evidence  in  such  cases  is  for  the  jury  to  deter- 
mine. 


Appeal  from    Wayne  District    Court— ^o^.    R.    C. 

Henry,  Judge. 

Tuesday,  January  20,  1891. 

The  defendant  was  indicted,  tried  and  convicted  of 
the  crime  of  incest;  and,  his  motion  for  a  new  trial  being 
overruled,  judgment  was  pronounced  against  him,  from 
which  he  appeals. 


Fieedland  &  Miles  and   W.  H.  Tedford,  for  appel- 


lant. 


John  T.  Stone^  Attorney  General,  for  the  State. 
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GivTEN,  J. — I.  On  the  trial  the  state  was  permitted 
to  introduce  testimony,  over  defendant's  objection, 
1  iHCBST-evi-  showing  that  a  difficulty  occurred  in  187^ 
d«°c;  •  ^^^^  between  the  defendant  and  his  sons,  then 
residing  at  home ;  that  he  told  them  to 
leave ;  and  that  they  did  so,  and  remained  away.  It  is 
claimed  on  behalf  of  the  state  that  the  defendant  drove 
the  boys  away,  to  make  more  convenient  opportunity  to 
commit  the  offense  charged.  This  quarrel  occurred 
more  than  six  years  before  the  time  the  crime  is  alleged 
to  have  been  committed,  and  for  causes  then  existing, 
that  have  no  relation  whatever  to  the  commission  of  the 
crime.  According  to  the  prosecutrix's  own  statement, 
it  was  several  months  after  the  boys  left  that  defendant 
first  made  improper  proposals  to  her.  There  was  no 
relevancy  between  this  difficulty  with  the  boys  in  Feb- 
ruary, 1879,  and  the  commission  of  the  crime  charged, 
in  September,  1885.  Relevancy  is  that  which  conduces 
to  the  proof  of  a  pertinent  hypothesis.  No  circumstance 
is  relevant  which  does  not  make  more  or  less  probable 
the  proposition  at  issue.  1  Whart.  on  Evidence,  sec. 
20.  We  think  the  court  erred  in  overruling  the  defend- 
ant's objection  to  this  testimony,  and  that  its  admission 
was  prejudicial  to  him. 

II.    The  indictment  charges  that  the  crime  was  com- 
mitted in  September,  1885.     The  only  testimony  as  to 

.      the  time  it  was  committed  is  that  of  the 

Ir^^dJot'*^'^ '  prosecutrix,  and  date  of  the  birth  of  her 
child.  She  gives  the  date  of  their  first 
intercourse  as  September  22,  1885,  and  the  second  and 
only  other  intercourse  as  occurring  about  a  week  after 
the  first.  The  child  was  born  March  24,  1886.  There 
was  no  testimony  whatever  from  which  to  find  that  the 
crime  was  committed  later  than  the  first  days  of  Octo- 
ber, 1885.  The  court  instructed  the  jury  that,  to  con- 
vict, they  must  find  beyond  a  reasonable  doubt  that 
*' within  three  years  prior  to  the  finding  of  the  indict- 
ment, which  finding  was  on  the  twelfth  day  of  January, 
1889,  the  defendant  and  the  said  Theresa  Moore  carnally 
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knew  each  other."  It  was  the  duty  of  the  jury  to 
accept  this  instruction  as  the  law,  and  to  be  governed 
by  it.  This  being  the  law  of  the  case,  there  was  no  evi- 
dence upon  which  to  convict  under  it,  as  the  undisputed 
testimony  is  that  the  crime  was  committed  more  than 
three  years  before  the  finding  of  the  indictment. 

The  testimony  shows  that  the  defendant  was  a  non- 
resident of  this  state  during  a  part  of  the  three  years 
preceding  the  finding  of  the  indictment,  but  the 
instructions  are  silent  as  to  that  fact.  In  Way  t).  Rail- 
way Co.^  73  Iowa,  468,  it  is  said  :  '*  We  will  not  inquire 
whether  the  instruction  is  correct  or  not.  It  was  given 
as  the  law  of  the  case,  and  should  have  been  respected 
by  the  jury.  A  verdict  which  has  been  found  against 
the  instructions  of  the  court  should  be  set  aside,  even 
though  the  disregarded  instructions  should  be  errone- 
ous." "  The  instructions,  whether  right  or  wrong,  con- 
stitute the  law  of  the  case,  and  it  was  the  duty  of  the 
jury,  to  follow  them."  Crane  v.  Hailway  Co.j  74  Iowa, 
334.  See,  also,  Browne  v.  HicJcie^  68  Iowa,  830 ;  Orif- 
JUh  V.  Hailway  Co.^  72  Iowa,  646 ;  Musser  v.  Maynard^ 
59  Iowa,  11  ;  Stewart  v.  Smithy  60  Iowa,  275 ;  Slate  v. 
Adams ^  78  Iowa,  292.  The  verdict  is  not  in  accordance 
with  the  law  as  given  by  the  court  and  the  evidence. 

III.  It  is  contended  on  behalf  of  appellant  that 
Theresa  Moore  is  not  corroborated  by  other  evidence 

8  : :      tending  to  connect  the  defendant  with  the 

Sf  pr":?^^^^^^^^^     commission    of    the    offense.    The    court 
^^^^'  instructed  that  such  corroboration  was  nec- 

essary to  convict.  We  are  not  called  upon  to  say 
whether  the  provisions  of  section  4560  of  the  Code 
apply  to  prosecutions  for  incest  or  not;  but  only  to 
determine  whether  there  is  other  evidence  tending  to 
connect  the  defendant  with  the  commission  of  the 
offense,  than  that  of  the  prosecuting  witness.  On 
March  8,  1888,  the  prosecuting  witness  wrote  to  the 
defendant,  threatening  him  with  indictment  if  he  did 
not  give  her  five  hundred  dollars.  On  March  14,  fol- 
lowing, he  wrote  to  her  a  letter  abounding  in  warnings. 
It  is  unnecessary  that  we  state  the  contents  of  that 
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letter.  It  is  sufficient  to  say  that,  unexplained,  it  tends 
to  corroborate  the  prosecuting  witness  in  her  testimony 
connecting  the  defendant  with  the  commission  of  the 
crime  charged.  It  is  the  province  of  the  jury  to  say  in 
how  far  the  defendant's  statements  are  explained  upon 
any  other  hypothesis  than  his  guilt,  and  what  weight 
should  be  given  to  the  testimony  introduced  as  corrob- 
orating. 

It  is  unnecessary  that  we  notice  other  questions 
discussed,  as  they  will  not  arise  on  retrial.  For  the 
errors  mentioned,  the  judgment  of  the  district  court 
must  be  reversed. 


William    Johnson,    Appellee,    v.  H.    Z.    Webster, 

Appellant. 

1.  Practice :  appeal  :  record.  Where,  in  an  action  commenced  as  at 
law,  a  motion  is  made  to  transfer  the  same  to  the  equity  side  of  the 
calendar,  but  the  record  fails  to  shove  any  ruling  upon  such  motion 
nor  that  the  maker  of  said  motion  asked  that  a  record  be  made  of 
the  ruling  thereon,  nor  that  the  cause  was  thereafter  treated  as  in 
equity,  nor  that  equitable  relief  was  granted  by  the  trial  court,  it 
will  be  presumed  by  the  supreme  court  that  the  motion  to  transfer 
was  not  ruled  upon  by  the  trial  court  but  was  abandoned  by  the 
maker. 

2.  Promissory  Note :  jxtdgment  :  payment  bt  indorser  :  asbion- 
HENT.  Judgment  having  been  rendered  against  the  maker  and 
indorser  of  a  promissory  note,  money  from  the  indorser  sufficient  to 
satisfy  the  same  was  placed  in  the  hands  of  W.  under  an  agreement 
that  he  should  obtain  an  assignment  of  the  judgment  to  himself, 
and  then  assign  the  same  to  the  plaintiff.  W.  obtained  an  assign- 
ment of  the  judgment,  but  instead  of  assigning  the  same  to  plain- 
tiff he  assigned  to  one  N.,  who  received  payment  of  the  judgment 
from  the  maker  of  the  note,  and  satisfied  the  same  of  record.  At 
the  time  of  the  assignment  to  N.,  he  and  the  maker  of  the  note  knew 
that  W.  had  no  interest  in  the  judgment,  and  that  he  was  under 
obligation  to  assign  the  same  to  the  plaintiff.  Held,  that  the  plain- 
tiff, having  received  from  the  indorser  an  assignment  of  his  inter- 
est in  the  judgment,  was  entitled  to  recover  of  the  maker  the 
amount  paid  by  the  indorser,  but  not  exceeding  the  sum  nec- 
essary to  satisfy  the  judgment. 

8.  Practice  in  Supreme  Court:  assignments  of  error.  Assign- 
ments of  error  upon  appeal  which  are  not  argued  by  counsel  will 
not  be  considered  by  the  supreme  court. 
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Appeal  from  Audubon  District  Court — Hon.  A.  B. 

Tiio KNELL,  Judge. 

Tuesday,  January  20,  1891. 

Action  to  recover  the  amount  of  a  judgment  against 
defendant  and  others  alleged  to  have  been  paid  by  the 
assignor  of  plaintiff.  There  was  a  trial  by  the  court, 
and  a  judgment  in  favor  of  plaintiff.  The  defendant 
appeals. 

TIceo.  F.  Meyers  and  John  M.  Origgs.  for  appel- 
lant. 

BenJ.  1.  Salinger^  for  appellee. 

Robinson,  J. — On  the  thirteenth  day  of  February, 
1882,  the  defendant  and  others  gave  to  one  William 
Piokerell  their  promissory  note  for  one  hundred  and 
ninety-nine  dollars  with  interest  at  ten  per  cent,  per 
annum.  Pickerell  indorsed  the  note  to  Charles  Van 
Gorder,  who  on  the  twenty -third  day  of  February,  1883, 
obtained  judgment  thereon  against  the  makers  and  Pick- 
erell, as  indorser,  for  the  sum  of  two  hundred  and  fifteen 
doMars  and  fifty-five  cents,  attorneys'  fees  and  costs. 
The  judgment  was  rendered  by  a  justice  of  the  peace, 
and  a  transcript  thereof  was  filed  in  the  office  of  the 
clerk  of  the  circuit  court  of  Audubon  county  on  the 
twenty-sixth  day  of  February,  1883.  The  filing  of 
the  transcript  created  a  lien  upon  certain  land  owned  by 
William  Pickerell.  He  afterwards  conveyed  the  land 
to  his  wife,  Millie  E.  Pickerell,  and  she  conveyed  it  to 
John  Martin.  Martin  gave  to  Mrs.  Pickerell  a  mortgage 
on  the  land  to  secure  the  payment  of  fourteen  hundred 
and  sixty  dollars.  The  mortgage  thus  given  provided 
that  it  should  not  become  due  until  all  other  liens 
and  incumbrances  upon  the  land  should  be  removed.  In 
January,  1884,  the  mortgage  and  note  thereby  secured 
were  assigned  to  plaintiff.  In  February  of  that  year, 
money  belonging  to  William  Pickerell  was  placed  in  the 
hands  of  S.  L.  Wilson,  as  the  agent  of  plaintiff  and  Mar- 
tin^ sufficient  in  amount  to  satisfy  the  judgment  in  favor 
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of  Van  G order  for  the  purpose  of  obtaining  an  assign- 
ment of  the  judgment,  and  the  note  and  mortgage  were 
surrendered  to  Martin.  The  plaintiff  claims,  and  the 
evidence  tends  to  show,  that  by  virtue  of  the  agreement 
between  Martin  Wilson  and  the  plaintiff,  Wilson  was 
to  obtain  an  assignment  of  the  judgment  to  himself ; 
that  he  was  then  to  assign  it  to  plaintiff ;  and  that  so  far 
as  it  was  a  lien  on  tlie  Pickerell  land  it  was  to  be 
released.  Wilson  obtained  an  assignment  of  the  judg- 
ment to  himself  in  February,  1884,  and  by  authority  of 
plaintiff  released  the  Pickerell  land  from  its  effect ;  but, 
instead  of  then  assigning  it  to  plaintiff,  he,  on  the, 
seventh  day  of  May,  1885,  assigned  it  to  one  M.Nichols. 
On  the  next  day  Nichols  acknowledged  receipt  from 
defendant  of  the  amount  required  to  satisfy  the  judg- 
ment. In  the  spring  of  1886  Pickerell  assigned  to  plain- 
tiff his  claim  against  defendant  for  money  i)aid  by 
Pickerell  on  account  of  the  judgment,  and  this  action  is 
brought  to  recover  the  amount  of  that  claim. 

I.     After  the  cause  was  submitted  to  the  court,  the 
plaintiff  moved  to  set  aside  the  submission,  and  for  leave 

to  amend  his  petition  and  introduce  addi. 

1.  Pbactiok:  .         1         .  -•  ^  ff  1 

•pp«»i:         tional  evidence,  and  to  transfer  the  cause 

record. 

to  the  equity  side  of  the  calendar.  The 
record  does  not  show  any  ruling  upon  the  motion,  but 
it  appears  that  the  submission  was  set  aside,  and  that 
plaintiff  filed  an  amendment  to  his  petition  in  equity. 
There  is  nothing  to  show  that  the  cause  was  thereafter 
treated  as  in  equity,  and  no  equitable  relief  was  given. 
In  this  condition  of  the  record  we  cannot  presume  that 
the  cause  was  transferred  to  the  equity  docket.  An 
error  assigned  by  appellant,  but  not  argued,  is  that  the 
court  erred  in  not  making  a  record  as  to  whether  the 
cause  was  transferred  to  the  equity  docket ;  but  it  does 
not  appear  that  he  asked  that  such  a  record  be  made, 
iind  we  will  presume  that  the  motion  to  transfer  was  not 
ruled  upon,  but  was  abandoned  by  plaintiff.  We  refer 
to  the  condition  of  the  record  to  show  that  the  cause  is 
not  triable  here  de  novo^  but  that  it  will  be  treated  as  an 
action  triable  by  ordinary  proceedings,  and  the  finding 
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of  the  court  be  given  the  force  and  tlfect  of  the  verdict 
of  a  jury. 

II.  The  appellant  contends  that  he  paid  the  amount 
due  on  the  judgment  to  Nichols  in  good  faith,  and 
8.  PBOMX880RT    without  kuowledgo  of   the  rights    of    the 

ment'-.^ply-  plaintiflf  and  Pickerell.  The  evidence  as  to 
SSoiie:  that  is  conflicting.  The  plaintiflf  testifies 
•alignment,  positively  that  he  conversed  with  Nichols 
and  defendant  several  times  before  the  assignment  was 
made  to  Nichols,  and  that  during  those  conversations 
he  disclosed  his  interest  in  the  judgment,  and  that  Wil- 
son had  no  interest  in  it  and  no  authority  to  assign  it  to 
anyone  but  plaintiff,  and  exhibited  the  written  obliga- 
tion of  Wilson  to  assign  to  plaintiflf.  Nichols  was  the 
attorney  of  defendant.  We  are  of  the  opinion  that  the 
court  was  justified  in  finding  that  both  defendant  and 
Nichols  knew  before  the  judgment  was  assigned  to  the 
latter  that  Wilson  had  no  interest  in  the  judgment 
which  he  could  assign  to  them.  If  that  was  the  case 
defendant  could  not  discharge  his  obligation  to  Pick- 
erell by  paying  the  amount  of  the  judgment  to  Nichols. 
It  is  true  the  payment  made  for  Pickerell  was  nominally 
for  an  assignment  of  the  judgment  to  another  person, 
but  as  to  parties  having  knowledge  of  the  facts  involved 
in  the  transaction  it  was  in  eflfect  a  satisfaction  of  the 
judgment  as  to  Pickerell,  and  gave  him  a  right  to 
recover  of  defendant  the  amount  required  to  satisfy  the 
judgment.  Whether  he  could  have  enforced  that  right 
by  an  action  against  defendant  before  the  judgment  in 
controversy  was  satisfied,  we  need  not  determine.  The 
judgment  was  satisfied  of  record  by  the  unauthorized 
payments  of  defendant,  and  Pickerell  and  his  assignee 
may  treat  it  as  satisfied  in  fact,  and  recover  the  amount 
paid  by  Pickerell  not  exceeding  the  sum  required  to  sat- 
isfy the  judgment.  That  the  amount  allowed  by  the 
district  court  is  correct,  if  defendant  is  liable,  is  not 
questioned. 

III.  Other  errors  are  assigned  by  appellant  but 
3.  AnaioNiiKNM  not  argued,  and,  therefore,  do  not  require 

of  error.        further  notico.    The  judgment  of  the  dis- 
trict court  is  AFFIRMED. 
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Toe  State  of  Iowa,  Appellee,  v.  Ed.   Briggs, 

Appellant. 

1.  Idquor  Niiisanoe :  evidence  :  instruction.  In  a  prosecution 
for  maintaining  a  nuisance  by  selling  intoxicating  liquors  upon 
certain  premises  described  in  the  indictment,  it  appeared  that  the 
defendant,  upon  receipt  of  money  therefor,  issued  orders  for  such 
liquors  at  his  blacksmith  shop,  which  were  inclosed,  with  the 
money  received,  in  an  envelope,  which  being  presented  at  a  depot 
two  blocks  away  the  purchaser  would  receive  the  liquors  called 
for  by  the  order.  Heldf  that,  in  view  of  the  above  evidence,  an 
instruction  to  the  jury,  that  if  they  found  that  the  defendant 
^gave  to  any  person  any  order  by  means  of  which  he  procured 
liquors  of  the  character  described  in  the  indictment  from  the 
express  office,  or  any  other  building,  and  that  he  received  the 
money  for  such  liquors  at  his  blacksmith  shop,  substantially  as 
charged  in  the  indictment,  this  will  be  evidence  that  you  may 
consider  in  determining,  whether  or  not  the  defendant  is  guilty," 
was  not  erroneous. 

a.     : : .     An  instruction  in  such  case,  that  it  is 

"  unlawful  to  give  away  any  intoxicating  liquor  to  be  used  as  a 
beverage,"  is  erroneous. 

Appeal  from  Jasper  District  Court. — Hon.  D.  Ryan, 

Judge. 

Wednesday,  January  21,  1891, 

,  Indictment  for  maintaining  a  nuisance  by  selling, 
and  keeping  with  intent  to  sell,  intoxicating  liquors. 
There  was  a  verdict  of  guilty  and  judgment,  from  which 
defendant  appealed. 

H.  8.  Winslow^  for  appellant. 

John  r.  &one^  Attorney    General,  and  Thos.    A. 
Oheshire^  for  the  State. 

Gbanoeb,  J. — ^I.   The  place  sought  to  be  established 
ns  a  nuisance  was  a  blacksmith  shop  kept  by  defendant. 
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1.  Liquor  nui-  "^^^  undisputed  evidence  shows  that  the 
d^ce:fn.*"  defendant,  at  this  shop,  gave  away  intoxi- 
siruciion.  eating  liquor,  and  there  is  testimony  tending 
to  show  that  on  one  occasion  he  sold  it  at  that  place. 
There  is  also  testimony  that  the  defendant  gave  orders 
at  the  shop  for  liquor  to  be  received  at  the  depot,  some 
two  blocks  away.  Little  square  envelopes  were  kept, 
in  which  the  orderfor  the  liquor  was  put,  and  the  money 
also,  which,  as  we  understand,  would  be  delivered  at  the 
depot,  and  the  liquor  received.  The  district  court  gave 
the  following  instruction,  of  which  complaint  is  made  : 
"If  you  find  from  the  evidence,  beyond  a  reason 
able  doubt,  that  the  defendant,  in  this  county  and  state, 
within  three  years  next  prior  to  the  finding  of  the  indict- 
ment in  this  case,  in  a  certain  building,  substantially 
as  charged  in  the  indictment,  gave  to  any  person  any 
order  by  means  of  which  he  procured  liquors  of  the 
character  described  in  the  indictment  from  the  express 
office^  or  any  other  building^  and  that  he  received  the 
money  for  such  liquors  at  his  blacksmith  shop^  sub- 
stantially  as  charged  in  the  indictment^  this  will  be 
evidence  that  you  may  consider  in  determining  whether 
or  not  the  defendant  is  guilty  of  ^elling^  or  keeping 
for  sale,  intoxicating  liquors,  as  charged  in  the 
indictment,^  ^ 

The  italicized  portion  is  that  to  which  criticism  is 
directed.  Under  the  testimony  in  the  case,  the  instruc- 
tion is  not  erroneous,  nor  is  the  testimony  on  which  the 
instruction  is  based  improper.  With  the  conflict  in 
the  evidence  as  to  the  fact  of  the  defendant  being  engaged 
in  selling  liquors  in  his  shop,  the  fact  that  he  was  there 
receiving  money,  and  giving  orders  for  liquors  to  be 
delivered  elsewhere,  would  show  that  he  was  selling 
intoxicating  liquor,  and  using  the  shop  for  that  pur- 
pose, that  being  the  place  where  the  business  was 
transacted.  Without  holding  that  a  sale  in  one  place,  and 
a  delivery  in  another,  would  make  the  place  where  the 
sale  was  made  a  nuisance  (which  question  we  in  no 
manner  determine),  we  do  say  that  it  was  proper  to 
^how  the  use  to  which  the  shop  was  put  in  connection 
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with  the  keeping  and  sale  of  liquors,  as  bearing  on  the 
question  whether  or  not  it  was  being  maintained  as  a 
nuisance.  Surely,  the  fact  that  the  defendant  was  in 
the  business  of  selling  liquors  would  strengthen  a 
belief  from  the  evidence  that  the  shop  was  being  used 
for  the  sale  of  liquors  kept  therein. 

II.     Complaint   is   also    made    of    the   following 
instruction  given    by  the  court:     **In   this   state  no 

person  may  sell,  directly  or  indirectly,  any 
intoxicating  liquors,  unless  he  shall  have  a 
permit  so  to  do,  and  the  keeping  of  intoxicating  liquor 
with  such  intent  on  the  part  of  the  owner  thereof, 
within  this  county,  without  such  permit,  is  prohibited 
by  law.  It  is  also  unlawful  to  give  away  any  intoxicat- 
ing liquor  to  be  used  as  a  beverage."  The  instruction 
is  erroneous.  From  it,  under  the  evidence,  the  jury 
must  have  understood  that  if  the  defendant,  in  his 
shop,  gave  to  any  person  a  drink  from  a  bottle  kept  for 
his  private  use  (which  he  admits  he  did),  the  act  would 
be  unlawful.  There  could  be  no  appropriate  use  of  the 
word  ''unlawful"  in  this  connection,  except  that  it  was 
unlawful  for  the  purpose  of  this  case,  which  would  be 
that  the  giving  would  constitute  the  place  a  nuisance. 
That  it  would  not,  see  Slate  v.  Hutchins^  74  Iowa,  20. 
If  we  are  mistaken  in  our  view  of  the  purpose  of  the 
instruction,  we  are  still  unable  to  discover  how  it  can 
be  legitimate  to  the  issues,  and  it  is  surely  misleading. 
There  are  other  questions  presented  that  we  think  not 
likely  to  arise  on  another  trial,  and  we  do  not  consider 
them.     Reversed. 


Tub   State   op   Iowa,     Appellee,   v.    P.    C.     King, 

Appellant. 

1.  Embezzlement :  indiotmknt  :  duplicitt.  An  indictment  charge 
ing  one  with  embezzlement  of  public  funds,  received  by  him  as 
county  treasurer,  "  by  expending  the  same  in  his  private  busi- 
ness, and  by  permitting  persons,  whose  names  are  to  the  grand 
jury  unknown,  to  use  and  expend  said  money  in  their  private 
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business  transactions,  and  by  using  said  money  to  pay  his  own 
private  debts,"  is  not  bad  for  duplicity,  as  charging  three  distinct 
offenses,  nor  is  it  ambiguous  because  the  amount  appropriated  by 
each  of  the  methods  of  the  conversion  is  not  stated,  but  the  matter 
80  alleged  is  mere  surplusage. 

2.     :  JURY :  CHALLENQE  FOB  CAUSE.    The  rule  announced  in 

State  V.  Vatter,  71  Iowa,  557,  and  State  v.  Munchrath,  78  Iowa, 
268,  in  relation  to  the  right  to  challenge  a  juror  for  cause  who  has 
formed  or  expressed  an  opinion  as  to  the  guilt  or  innocence  of  the 
defendant  in  criminal  cases,  adhered  to. 

8.     :    EVIDENCE.     Where    an   indictment  for  embezzlement 

alleges  the  various  purposes  to  which  the  funds  converted  were 
used,  proof  of  such  allegations  is  not  necessary  to  a  conviction. 

4.     :  .    The  introduction  of  the  record  of  the  board  of 

supervisors  in  such  case  to  show  the  report  of  the  defendant  aa 
treasurer,  held,  to  be  without  prejudice,  when  the  report  itself  waa 
afterwards  introduced  in  evidence. 

5.     : .    After  the  board  of  supervisors  had  made  demand 

upon  the  defendant  for  a  settlement  of  his  accounts  as  treasurer, 
and  time  had  been  given  him  to  write  up  his  books,  and  he  had 
been  urged  by  the  board  from  time  to  time  to  produce  the  money  than 
should  be  in  his  custody,  the  defendant  tendered  some  money  and 
bank  drafts  necessary  to  make  up  the  amount,  but  the  board 
refused  to  receive  the  drafts  as  money,  and  again  defendant  pro- 
duced the  proper  amount  of  money,  but  the  board  refused  to  set- 
tle with  him,  because  he  demanded  that  the  money  be  immediately 
returned  to,  him.  When  defendant  was  finally  removed  from 
office,  he  was  found  to  be  in  default  in  the  sum  of  over  twenty 
thousand  dollars,  and  no  explanation  of  the  defalcation  was  made 
upon  the  trial.  His^d,  that  the  charge  of  embezzlement  was  sap- 
ported  by  the  evidence. 

Appeal  from  Taylor  District    Court  —Hon.    R.  C. 

Henry,  Judge. 

Wednesday,  January  21, 1891. 

TnE  defendant  was  tried  and  convicted  upon  an. 
indictment  for  the  crime  of  embezzlement,  and  he 
appeals. 

L.  T.  McCoun^  for  appellant. 

John  T.  SlonCy  Attorney  General,  and  Geo.  JP^ 
Eenry^  for  the  State. 
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RoTHROCK,  J. — I.     The  defendant  was  treasurer  of 
Taylor  county  for  several  years  prior  to  the  yjear  1884. 
1.  embbzzib-       -^^  ^^®  removed  from    the  office  by  the 
meSu  dupiio-  board  of  supervisors  of  the  county  on  the 
^^y-  second  day  of  August  of  that  year.     At 

the  time  of  his  removal,  he  paid  over  to  his  successor, 
of  the  public  funds  in  his  hands,  the  sum  of  two  hun- 
dred and  sixteen  dollars  and  eighty-one  cents,  and 
failed  to  pay  or  account  for  about  twenty-seven  thou- 
sand dollars,  which  had  been  in  his  .hands  as  treasurer. 
Because  of  his  failure  to  account  for  and  pay  over  said 
money,  he  was  indicted  for  the  crime  of  embezzlement. 
The  charging  part  of  the  indictment  is  as  follows: 
"That  he,  said  King,  did  then  and  there,  unlawfully 
and  feloniously  embezzle  and  convert  to  his  own  use, 
without  authority  of  law,  the  sum  of  twenty-seven 
thousand,  five  hundred  and  fifteen  and  sixteen-hun- 
dredths  dollars  of  the  public  moneys  of  said  county, 
and  which  said  money  came  into  his  hands  by  virtue 
of  his  office  of  treasurer,  as  aforesaid.  The  said  defend* 
ant  did,  as  aforesaid,  then  and  there  unlawfully  and 
feloniously,  and  without  authority  of  law,  convert  said 
money  to  his  own  use,  by  expending  the  same  in  his 
private  business,  and  by  permitting  persons,  whose 
names  are  to  this  grand  jury  unknown,  to  use  and 
expend  said  money  in  their  private  business  transac* 
tions,  and  by  using  said  money  to  pay  his  own  private 
debts,  so  that  said  sum  of  twenty-seven  thousand,  five 
hundred  and  fifteen  and  sixteen-hundredths  dollars  of 
the  public  moneys  of  the  said  county  of  Taylor,  which 
came  into  the  hands  of  the  defendant  by  virtue  of  his 
office  as  treasurer,  aforesaid,  was  then  and  there,  and  is 
now,  wholly  lost  to  said  county,  and  the  said  defendant 
then  and  there  wholly  failed  to  account  for  the  same, 
and  said  sum  of  money  is  now  wholly  unaccounted  for, 
contrary  to  law." 

It  is  claimed  that  the  indictment  is  fatally  defect- 
ive, because  it  charges  that  the  defendant  expended 
the  money  in  his  private  business,  and  by  permitting 
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others  to  expend  it  in  their  private  business,  and  by- 
using  the  money  in  pajdng  defendant's  private  debts. 
It  is  claimed  that  each  one  of  these  acts  charged  a 
separate  offense,  and  that,  as  but  one  offense  can  be 
charged  in  an  indictment,  a  motion  in  arrest  of  judg- 
ment should  have  been  sustained,  because  the  indict- 
ment is  bad  for  duplicity.  It  is  further  claimed  that 
the  indictment  is  ambiguous,  because  it  does  not  state 
how  much  of  the  money  was  used  by  King  in  paying 
his  private  debts,  and  how  much  for  the  other  purposes 
named.  In  support  of  this  contention  reliance  is  had 
'  upon  the  case  of  State  v.  Brandt^  41  Iowa,  610.  That 
case  is  not  authority  upon  this  question  In  so  far  as 
the  question  was  involved  in  that  case,  the  court  was 
equally  divided  in  opinion,  and  it  may  well  be  doubted 
whether  the  question,  now  presented,  was  in  the  cited 
case.  The  question  there  appears  to  have  been  whether 
an  indictment  charging  the  crime  in  the  language  of  the 
statute  was  sufficient.  In  the  case  at  bar  the  complaint 
is  that  the  indictment  charges  too  much,  in  that  it  sets 
out  three  different  modes  in  which  the  defendant  appro- 
priated the  money,  and  does  not  describe  these  methods 
of  appropriation  with  sufficient  certainty.  We  are  of 
opinion  that  the  indictment  is  sufficient.  The  gist  of 
the  offense  is  the  wrongful  conversion  of  the  public 
money,  and  it  is  wholly  immaterial  and  mere  surplus- 
age to  state  whether  the  defendant  used  it  in  paying 
his  debts,  in  purchasing  property,  had  it  on  deposit  in 
bank,  carried  it  on  his  person,  or  loaned  it  to  others, 
and  the  fact  that  three  different  modes  of  concealing 
the  money  are  set  forth  in  the  indictment  is  wholly 
immaterial. 

II.     The  defendant  challenged  two  jurors  for  cause, 
on  the  ground  that  they  had  formed  or  expressed  such 

an  opinion  as  to  the  guilt  or  innocence  of 

"'  chaiien«e  f OP   the  defendant  as  would  prevent  them  from 

CftUSO 

rendering  a  true  verdict  upon  the  evidence 
submitted  on  the  trial.  These  challenges  were  over- 
ruled   We    have    examined  the  proceedings    had    in 
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relation  to  the  objection  to  these  jurors.  Their  exam- 
ination, under  oath,  as  to  their  qualifications,  is 
fully  set  forth  by  question  and  answer  in  appellee's 
abstract,  and  our  conclusion  is  that  there  was  no  error 
in  overruling  the  challenges.  It  is  unnecessary  to  set 
out  the  proceedings  at  length.  The  ruling  of  the  court 
is  fully  sustained  by  the  c^es  of  State  v.  Vatter^  71 
Iowa,  557,  and  Slate  v.  Munchrath^  78  Iowa,  268. 

III.  The  evidence  did  not  tend  to  show  the  manner 
in  which  King  disposed  of  the  money  for  which  he 
3  .  g^j.        failed  to  account.     It  is  urged  that  it  was 

dence.  necessary  to  prove  that  it  was  disposed  of 

in  the  manner  alleged  in  the  indictment.  This  appears  to 
us  to  have  been  wholly  unnecessary.  Embezzlement  is  a 
species  of  larceny,  and,  if  an  indictment  for  larceny  of 
goods  should  aver  that  the  goods  were,  taken  and 
removed  in  a  wagon,  on  a  horse,  or  in  any  other  man- 
ner, it  would  be  wholly  immaterial.  Proof  that  the 
goods  were  taken  and  carried  away  in  any  manner 
would  be  siiflScient. 

IV.  The  state  introduced  the  record  of  the  board 
of  supervisors  to  show  the  report  of  the  defendant  as 

treasurer.  It  is  claimed  that  the  record 
was  erroneously  admitted,  because  it  was 
secondary  evidence.  Whatever  of  merit,  if  any,  there 
may  be  in  this  objection,  there  was  no  prejudice  to  the 
defendant,  for  the  reason  that  the  report  itself  was  after- 
wards introduced  in  evidence. 

Other  questions  as  to  rulings  upon  the  admission 
and  exclusion  of  evidence  need  not  be  specially  men- 
tioned. They  all  relate  to  matters  pertaining  to  the 
record  of  the  board  of  supervisors,  and  to  conversations 
and  transactions  between  the  board  and  defendant 
touching  a  settlement  and  accounting  for  the  funds  in 
the  defendant's  hands.  In  view  of  the  facts  which  are 
practically  conceded  in  the  case,  these  rulings  were  no 
prejudice  to  the  defendant,  and  we  may  say  here,  that 
the  objections  to  the  refusal  to  give  instructions  to  the 
jury  requested  by  the  defendant,  and  the  alleged  errors 
in  the  instructions  given  by  the  court  to  the  jury,  are 
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all  without  merit.  The  court  in  all  these  rulings  evi- 
dently followed  the  case  of  Slate  v.  Bryan^  40  Iowa, 
379,  where  it  is  said  that,  '*the  crime  with  which  the 
defendant  is  charged  consists  in  receiving  the  money  as 
treasurer,  and  in  converting  it  to  his  own  use.  What- 
ever will  establish  these  facts  will  prove  the  defendant's 
guilt.  That  he  received  the  money  is  proved,  and  not 
disputed,  and  the  proof  of  a  demand  and  refusal  was 
distinctly  made,  and  is  not  controverted,  and  this  is  evi- 
dence of  conversion.  The  defendant  might  have  shown 
an  excuse  for  his  refusal,  such  as  that  the  bank  with 
which  he  had  deposited  the  money  had  failed ;  that  he 
had  been  robbed  of  it ;  that  the  house  where  he  kept 
it  was  burned,  and  the  money  with  it;  that  he  had 
invested  it  in  government  bonds,  and  could  not  pay 
until  he  could  send  them  to  market,''  etc. 

V.    The  evidence  in  this  case  shows,  beyond  all 
question,  that  the  board  of  supervisors   demanded  a 

settlement  with  the  defendant  as  treasurer 
».  The  same.      ^^  ^j^^j^.  pegQiaj  meeting  in  June.     King 

asked  time  to  prepare  for  a  settlement,  and  the  board 
gave  him  until  June  20  to  write  up  his  books  and  make 
ready  for  a  settlement.  No  settlement  was  made  at' 
that  time.  The  board  kept  meeting  and  adjourning, 
and  pressing  King  to  produce  the  money  which  should 
have  been  in  his  custody.  He  at  one  time  produced 
some  money  and  bank  drafts  necessary  to  make  up  the 
amount.  The  board  refused  to  receive  the  drafts  as 
money.  At  another  time  King  produced  the  proper 
amount  in  money,  but  the  board  refused  to  settle  with 
him  because  he  demanded  that  the  money  be  immedi- 
ately returned  to  him.  The  sequel  shows  that  the 
board  of  supervisors  did  its  duty  in  i:efusing  to  receive 
the  drafts  and  money  upon  the  terms  proposed  by  the 
defendant,  because,  when  King  was  removed,  on  the 
second  day  of  August,  1884,  he  paid  over  to  his  successor 
about  two  hundred  dollars,  and  was  a  defaulter  in  the 
sum  of  over  twenty  thousand  dollars.  He  made  no 
explanation  of  how  or  in  what  manner  he  used  the 
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money.  The  money  was  lost  to  the  county.  This 
showing  established  the  crime  of  embezzlement,  and  the 
jnry  could  not  properly  have  found  any  other  verdict 
than  that  the  defendant  was  guilty. 

The  judgment  of  the  district  court  is  affirmed. 


The   State   of  Iowa,    Appellee,    v,  Elias   Adams, 

Appellant. 

1.  Liquor  Nuisance :  vbnus  :  practioe.  Forty  days  after  indict- 
ment, and  upon  the  eleventh  day  of  the  following  term  of  court, 
and  after  his  case  was  called  for  trial,  the  defendant  filed  a 
motion  for  a  change  of  venue  on  the  ground  of  prejudice,  sup- 
ported by  his  own  affidavit,  and  those  of  three  other  persons.  The 
next  morning  the  state  filed  counter-affidavits  of  eleven  persons, 
and  the  defendant  asked  until  two  o'clock  in  the  afternoon  to  file 
additional  affidavits.  Held,  that,  no  excuse  for  defendant's  delay 
in  making  the  application  being  shown,  there  was  no  abuse  of  dis- 
cretion by  the  district  court  in  refusing  to  grant  defendant's 
request  for  additional  time. 

H.    :  INDICTMENT :  JURISDICTION.    The  use  of  premises  for  the 

purpose  of  selling,  and  selling  therein,  intoxicating  liquors  pro- 
hibited by  law,  is  an  indictable  offense  under  Code,  section  1548, 
and  upon  a  first  violation  of  the  provisions  thereof,  and  is,  there- 
fore, within  the  jurisdiction  of  the  district  court. 

2,     :  JUDGMENT.    Upon  a  conviction  under  an  indictment  for 

maintaining  a  liquor  nuisance  upon  certain  prescribed  premises,  a 
judgment  ordering  the  destruction  of  the  liquors  found  upon  the 
premises  in  controversy,  and  the  removal  and  sale  of  all  fixtures, 
furniture,  vessels,  and  all  moveable  property  used  in,  or  about,  the 
premises  in  carrying  on  the  unlawful  business,  and  that  the  build- 
ing  be  closed,  as  against  its  use  for  saloon  purposes,  for  the  period 
of  one  year,  unless  sooner  released  as  provided  by  law,  is  authorized 
by  Acts,  Twenty-first  General  Assembly,  chapter  66,  section  5. 

Appeal  from  Muscatine  District  Court. — Hon.  W.  F. 

Brannan,  Judge. 

Wednesday,  Januaky  21,  1891. 

Defendant  was  indicted  for  the  crime  of  nuisance, 
committed  by  using  certain  premises  for  the  purpose  of 
selling  therein,   and  by  selling   therein,   intoxicating 
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liquors  in  violation  of  law.  He  was  tried,  foand  guilty, 
and  adjudged  tb  pay  a  fine  of  three  hundred  dollars 
and  an  attorney's  fee  of  twenty-five  dollars  and  costs. 
It  was  also  adjudged  that  the  nuisance  be  abated,  as 
provided  by  section  5,  chapter  66,  of  the  Acts,  Twenty- 
first  General  Assembly.  From  that  judgment  he  appeals. 

D.  C,  Cloudy  for  appellant. 

No  appearance  for  the  State. 

Robinson,  J. — I.  Appellant  complains  of  the  refusal 
of  the  court  to  grant  his  petition  for  a  change  of  venue 

to  another  county.  The  indictment  on  which 
'  sance:  venue:   defendant  was  tried  was  presented  by  the 

grand  jury  on  the  twenty-third  day  of 
September,  1889.  The  defendant  was  arrested,  and  on 
the  twenty-sixth  day  of  that  month  gave  bond  for  his 
appearance  at  court  to  answer  the  indictment.  On  the 
second  day  of  December,  1889,  that  being  the  eleventh 
day  of  the  November  term  of  court,  this  cause  was 
called  for  trial.  The  defendant,  not  being  in  court, 
was  sent  for,  and  came  into  court  with  counsel,  and  a 
petition  for  a  change  of  venue  based  on  the  alleged 
ground,  that  he  could  not  receive  a  fair  and  impartial 
trial  on  account  of  prejudice  against  him  in  the  county. 
The  petition  was  verified  by  defendant  only  when  he 
entered  the  court  room,  but  he  there  obtained  verifica- 
tion by  three  other  persons  and  filed  it.  Thereupon  the 
state  asked  for  time  until  the  next  morning  in  which  to 
present  counter-affidavits,  and  the  request  was  granted. 
On  the  following  morning  the  counter-afiidavits  of 
eleven  persons  had  been  tiled.  Defendant  then  asked 
until  two  o'clock  in  which  to  file  additional  affidavits 
in  support  of  his  petition,  but  the  court  refused  to  give 
him  further  time,  under  the  circumstances.  The  record 
discloses  no  reason  for  the  delay  of  defendant  in  mak- 
ing application  for  the  desired  change,  and  the  court 
may  fairly  have  concluded  that  it  was  without  merit, 
and  made  to  delay  the  trial.  We  discover  no  abuse  of 
the  discretion  lodged  in  the  district  court  in  denying 
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the  application  for  additional  time  in  which  to  present 
afiSdavit^,  and  in  denying  the  petition  for  a  change  of 
venne. 

II.  Appellant  contends  that  the  district  court 
acted  without  jurisdiction  of  the  case.     His  claim  is 

that  the  offense  with  which  he  is  charged 

*  ment:  jurto-  is  the  Selling  of  iutoxicatiug  liquors  with- 
out a  permit,  contrary  to  the  provisions  of 
section  1540  ot  the  Code,  as  amended,  or  the  owning  or 
keeping  of  such  liquors  with  the  intent  to  sell  the  same 
in  violation  of  law,  contrary  to  the  provisions  of  section 
1542  of  the  Code,  as  amended;  that,  in  either  case,  a 
trial  for  the  first  offense  is  vnthin  the  jurisdiction  of  a 
justice  of  the  peace,  and  it  does  not  appear  that  he  has 
been  guilty  of  a  second  offense.  But  it  clearly  appears 
that  the  indictment  was  found  under  the  provisions  of 
section  1543  of  the  Code,  as  amended.  It  charges  that 
defendant  used  the  premises  described  for  the  purpose 
of  selling  therein,  and  that  he  did  sell  therein,  intoxi- 
cating liquors  prohibited  by  law.  Under  the  section 
last  specified  an  indictment  may  be  found  for  the  first 
offense.  State  v.  Hbworth,  70  Iowa,  158.  The  district 
court,  therefore,  had  jurisdiction  of  the  case. 

III.  Appellant  insists  that  the  district  court 
exceeded  its  powers  in  ordering  the  destruction  of  the 
3  .  j^^.      liquor  found  in  the  premises  in  controversy, 

meut.  in  ordering    the    removal  therefrom,    and 

sale  of  all  fixtures,  furniture,  vessels,  and  all  movable 
property  used  in  or  about  the  premises  in  carrying  on 
the  unlawful  business,  and  ordering  the  closing  of  the 
building  as  against  its  use  for  saloon  purposes,  and  the 
keeping  of  it  closed  for  the  period  of  one  year  unless 
sooner  released,  as  provided  by  law.  The  judgment 
complained  of  was  fully  authorized  by  section  6  of  chap- 
ter 66  of  the  Acts,  Twenty -first  General  Assembly,  and  the 
power  of  the  general  assembly  to  enact  so  much  of  that 
section  as  is  now  in  question  was  afiirmed  in  Chaig  v, 
Werthmuellery  78  Iowa,  603.  The  power  of  the  court 
to  order  the  abatement  of  a  nuisance  is  not  peculiar  to 
cases  involving  the  illegal  sale  of  intoxicating  liquors. 
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Section  4092  of  the  Code  provides  that  "whoever  is 
convicted  of  erecting,  causing  or  continuing  a  pnblio 
or  common  nuisance  *  *  *  shall  be  punished  by  a 
fine  not  exceeding  one  thousand  dollars,  and  the  court, 
with  or  without  such  fine,  may  order  such  nuisance  to 
be  abated,  and  issue  a  warrant  as  hereinafter  provided." 
Sections  4093,  4094  and  4096  contain  further  provisions 
for  the  abatement  of  nuisances  at  the  cost  of  the  per- 
sons adjudged  to  be  guilty  of  them.  In  State  v.  MuUen^ 
35  Iowa,  199,  the  defendant  was  convicted  of  the  crime 
of  nuisance  committed  by  keeping  a  house  of  ill  fame  in 
a  boat  upon  the  Mississippi  river.  A  judgment  impos- 
ing a  fine  upon  the  defendant,  and  ordering  the  abate- 
ment of  the  nuisance  and  sale  of  the  boat,  was  sustained. 
The  assertion  of  appellant  that  the  property  was  "con- 
fiscated" is  not  correct.  The  judgment  provided  that 
the  proceeds  of  the  sale  of  the  personal  property  should 
be  used  to  pay  the  costs  of  the  action  and  abatement, 
and  in  satisfaction  of  the  fine  and  costs  adjudged  against 
defendant,  and  that  the  balance,  if  any,  remaining 
should  be  paid  to  him,  and  was  authorized'by  section 
6,  chapter  66,  Acts,  Twenty-first  General  Assembly. 
The  closing  of  the  building  for  one  -year  was  a  conse- 
quence of  the  unlawful  acts  of  defendant  designed  to 
secure  the  enforcement  of  the  law. 

We  discover  nothing  in  the  record  which  justifies  a 
reversal  of  the  judgment  of  the  district  court.  It  is, 
therefore,  affirmed. 


The    State   of   Iowa,   Appellee,   v.  George   Paul, 

§5^1  Appellant. 

81    596 

— -^  1,     Trespass :  INDICTMENT  :  DUPLICIT7.    An  indictment  for  trespaaa 

d94    (»  that  charged  the  accused  with  cutting  down  and  carrying  awaj 

8i   ^<)  growing  trees  from  two  separate  tracts  of  land,  the  property  of 

"■'  persons  named,  is  not  bad  as  charging  two  separate  offenses,  if  the 

cutting  upon  both  tracts  was  a  single  transaction. 
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2.     —  ; : .    Neither  is  such  indictment  sahject  to  the 

charge  of  duplicity,  under  Code,  section  8988,  because  it  alleges 
that  the  accused  both  cut  and  carried  away  trees  from  said  land, 
if  the  cutting  and  carrying  away  were  parts  of  the  same  transac- 
tion. 

8.  — ^— :  — ^ :  owKEBSHiP  OF  LAND.  In  such  an  indictment  an 
allegation,  that  the  land  described  belonged  to  the  *'  Estate  and 
heirs  of  Madison  Young,  deceased,"  sufficiently  alleges  the  owner- 
ship of  said  land. 

Appeal  from    Webster  District  Court. — Hon.   S.  M. 

Weaver,  Judge. 

Wednesday,  January  21,  1891. 

Indictment  for  wilful  trespass  on  land  of  another. 
The  charging  part  of  the  indictment,  as  set  out  in  the 
abstract,  is  as  follows :  "  The  said  George  Paul,  on  the 
twentieth  day  of  December,  1888,  in  the  county  afore- 
said, did  then  and  there  wrongfully,  unlawfully  and 
wilfully  cut  down  a  large  number  of  standing  and  grow- 
ing trees,  the  exact  number  thereof  being  to  the  grand 
jury  unknown,  the  same  then  and  there  being  the  property 
of  another  or  others,  to- wit,  the  property  of  the  heirs  of 
one  Madison  Young,  deceased,  the  same  being  then  and 
there  standing  and  growing  upon  the  land  belonging  to 
the  estate  of  said  Madison  Young,  deceased,  and  to  the 
said  heirs  of  said  estate,  the  said  land  on  which  said 
trees  were  standing  and  growing  being  described  as  fol- 
lows, to- wit :  *  The  southwest  quarter  of  the  northeast 
quarter  of  section  number  twenty- two  (22),  and  the 
southeast  quarter  of  the  northwest  quarter  of  section 
number  twenty-six  (26),  and  lots  number  four  (4),  five 
( 6 )  and  six  ( 6 ),  in  section  number  twenty-six  ( 26 ),  all 
being  in  township  number  eighty-seven  (87),  range 
number  twenty-seven  (27),  west  principal  meridian, 
Webster  county,  Iowa.' "  And,  as  descriptive  of  the 
offense  charged,  it  is  alleged  that  he,  'Hhe  said  defendant, 
did  then  and  there  carry  and  haul  away  from  said  prem- 
ises the  said  trees  and  timber  so  cut  down  as  aforesaid, 
which  said  trees  and  timber  were  then  and  there  the 
property  of  said  estate,  and  of  the  value  of  more  than  two 
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hundred  dollars  ( $200 ),  the  exact  value  thereof  being 
to  the  grand  jury  unknown,  and  that  the  same  was  cut 
down  without  the  consent  of  the  owners  of  said  land, 
or  said  trees/' 

R,  M.  Wright,  for  appellant. 

John  T.  Stone,  Attorney  General,  and  0.  H.  More, 
for  the  State. 

GivKiT,  J. — I.     It  will  be  observed  that  the  two 

forty-acre  tracts  from  which  it  is  charged  trees  were  cut 

1  TBMPAiB:      ^^^  taken  are  in  different  sections,  and  not 

dMuSty?''     contiguous.     Appellant  claims  that  cutting 

trees  on  each  constitutes  separate  offenses, 
and,  therefore,  the  indictment  charges  two  offenses.  If 
cutting  the  trees  was  but  one  transaction,  then  it  con- 
stitutes but  one  offense.  That  it  was  upon  different 
tracts  of  land  does  not  make  it  separate  offenses,  any 
more  than  the  cutting  of  each  tree  was  a  separate 
offense.  If,  in  point  of  time  and  circumstances,  the 
cutting  was  done  as  a  single  act,  then  it  is  but  one 
offense.  The  charge,  fairly  construed,  is  that,  at  a 
single  time  and  as  a  single  act,  the  defendant  cut  down 
trees  growing  on  the  land  described. 

II.  Section  3983  of  the  Code  provides:  "If  any 
person  commit  any  trespass  by  cutting  down  or 
8  thk  same.       destroying  any  timber  or  wood  standing  or 

growing  on  the  land  of  another,  or  by  car- 
rying away  timber  or  wood  being  on  such  land,  *  *  * 
he  shall  be  punished,"  etc.  Under  this  statute  the 
offense  may  consist  in  wilfully  cutting,  or  wilfully 
destroying  or  wilfully  carrying  away,  but  it  does  not 
follow  that  a  single  trespass  may  not  be  committed  by 
cutting,  destroying  and  carrying  away.  To  cut  without 
destroying  or  carrying  away  is  an  offense ;  so  to  destroy 
without  carrying  away,  or  to  carry  away  without  cut- 
ting. It  is  none  the  less  a  single  offense  if,  as  one 
transaction,  the  accused  both  cut  and  carried  away,  as 
is  charged  in  this  indictment. 
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III.  Appellant  contends  that  the  indictment  fails 
to  give  the  names  of  the  owners  of  the  land  on  which 

the  trespass  is  alleged  to  have  been  com- 
■  ownerehipof  mitted.  The  lands  are  described  as  belong- 
ing to  the  estate  and  heirs  of  Madison 
Young,  deceased.  It  is  argued  that,  as  it  does  not 
appear  whether  Madison  Young  died  testate  or  not,  we 
cannot  say  but  that  one  tract  belonged  to  one  heir, 
another  to  another,  and  so  on,  each  tract  having  a  sepa- 
rate owner.  No  such  inference  is  warranted.  The 
statement  is  that  it  belongs  to  the  estate  and  heirs, 
which  precludes  the  inference  of  separate  ownership. 

We  do  not  discover  any  errors  in  the  proceedings  of 
the    district   court,   and   its    judgment   is,   therefore, 

AFFIRMED. 


The  State  of  Iowa,  Appellee,  v.  W.  H.  Hakding, 

Appellant. 

Fractioe  in  Criminal  Cases:  oral  instructions.  The  defendant 
was  indicted  for  an  assault  with  intent  to  commit  murder.  After 
the  jury  had  deliberated  upon  their  verdict,  thej  returned  into 
court  and  requested  further  instructions.  Thereupon  the  court 
questioned  the  jurors  as  to  their  points  of  difference,  and  orally 
instructed  them  as  to  the  difference  between  an  assault  with 
intent  to  commit  murder  and  an  assault  with  intent  to  commit 
manslaughter  ;  which  instructions  were  taken  down  in  shorthand 
by  the  reporter,  and,  upon  the  notes  being  extended,  were  deliv- 
ered to  the  jury.  Before  the  jury  received  said  instructions  in 
writing,  however,  they  had  agreed  upon  a  verdict,  but  were 
directed  to  wait  for  the  written  instructions.  After  the  instruc- 
tions were  received  in  writing  by  the  jury,  and  after  the  same  had 
been  read,  a  vote  was  taken,  and  the  verdict  previously  found 
adhered  to.  Held^  that  the  action  of  the  court  was  contrary  to 
the  provisions  of  Code,  sections  4420,  4440  and  4441,  requiring  that 
instructions  to  the  jury  in  criminal  cases  be  in  writing. 

Appeal  from  Washington   District  Court. — Hon.   D. 

Ryan,  Judge. 

Thursday,  January  22,  1891. 
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The  defendant  was  indicted  for  assault  with  intent 
to  commit  murder.  There  was  a  verdict  for  an  assault 
with  intent  to  commit  manslaughter,  and,  from  a  judg- 
ment thereon,  the  defendant  appealed. 

Dewey  &  EicJier  and  E.  W.  Tatlock,  for  appellant. 

Jo?in  Y.  Stone^  Attorney  General,  and  Thos.  A, 
Cheshire^  for  the  State. 

Granger,  J. — After  deliberating  more  than  eighteen 
hours,  the  jury  sent  to  the  court  the  following: 
^*  There  are  two  men  that  will  not  vote  guilty  on  the 
second  count,  but  say  that,  if  you  will  send  them  writ-, 
ten  instructions,  that  such  a  verdict  will  be  in  accord- 
ance with  the  evidence  and  your  instruction,  that  they 
will  so  vote."  The  jury  then  came  into  court,  and 
from  questions  by  the  court  it  learned  that  at  least 
some  of  the  jurors  had  not  a  clear  idea  of  the  distinction 
between  an  assault  with  intent  to  murder  and  an  assault 
with  intent  to  commit  manslaughter,  and  the  court, 
with  considerable  particularity,  orally  explained  to 
them  the  difference,  at  times  pausing  to  ask  if  all  under- 
stood it,  and,  upon  questions  or  suggestions  by  jurors, 
the  court  would  explain  further.  The  instructions,  as 
orally  given  to  the  jury,  were  taken  in  shorthand  by 
the  reporter,  and  at  the  conclusion  of  the  instructions 
(  orally )  the  court  said  to  the  jury :  "  I  will  have  this 
extended  so  that  you  may  have  the  benefit  of  it."  It 
then  appears  from  the  record  that  the  jury  was  directed 
to  retire  for  deliberation,  and  at  once  agreed  upon  a 
verdict  ( the  one  returned ),  and  instructed  the  bailifF  in 
charge  to  inform  the  court.  The  court,  through  the 
bailiflf,  directed  the  jury  to  wait  for  the  written  instruc- 
sions.  That,  about  an  hour  after  the  verdict  was 
agreed  upon  and  signed,  the  written  instructions  were 
received,  read,  and,  by  a  vote,  the  verdict  previously 
found  was  adhered  to.  Complaint  is  made  of  this 
action  by  the  court. 
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Code,  section  4420,  fixes  the  order  of  trial  in  crimi- 
nal cases,  and,  after  argument  by  counsel  to  the  jury,  it 
provides:  ^^ Seventh.  The  court  shall  then  charge  the 
jury  in  writing,  without  oral  explanation  or  qualifica- 
tion." Code,  section  4440,  is  as  follows:  ''The  court 
shall,  on  motion  of  either  party,  instruct  the  jury  on 
the  law  applicable  to  the  case,  which  must  always  be 
in  writing,  signed  by  the  judge,  and  filed  with  the 
clerk,  and  so  marked  by  him,  and  it  is  to  be  deemed  a 
part  of  the  record  of  the  cause,  and  no  oral  qualifica- 
tions thereof  shall  be  permitted."  Section  4441  pro- 
vides for  the  asking,  in  writing,  of  instructions  to  be 
given  by  the  court,  and  that  it  may  qualify  such 
instructions  "in  writing,  *  *  *  but  not  orally." 
It  seems  to  us  that  the  legislature  has  attempted,  with 
much  particularity  of  expression,  to  prevent  the  giving 
of  oral  instructions  in  criminal  cases.  In  fact,  it  is  not 
contended  in  the  case  but  that  written  instructions  are 
what  the  law  contemplates,  but  it  is  urged  that  subse- 
quently reducing  the  instructions  to  writing,  and  fur- 
nishing them  to  the  jury,  obviates  any  objection 
because  of  the  manner  of  first  stating  them  ;  that,  after 
they  were  written,  and  given  to  the  jury,  they  became 
a  part  of  the  original  instructions  given  by  the  court. 
But  the  suggestion  leaves  out  of  view  what,  to  us,  is  a 
very  significant  fact  in  the  case,  and  that  is,  that  the 
jurors,  being  in  such  a  situation  as  to  their  views  of  the 
case,  that  they  could  not  agree,  sought  instructions 
from  the  court,  which  were  given  orally,  and  in  expla- 
nation of  other  instructions,  and,  with  deliberation 
nnder  such  oral  instructions,  found  their  verdict. 
Whether  or  not  instructions  orally  stated,  and  after- 
wards furnished  to  the  jury,  in  writing,  before  deliber- 
ation, would  be  a  substantial  compliance  with  the  law, 
nnder  the  facts  of  this  case,  it  is  not  important  to  decide. 
But  that  the  law  contemplates  that  the  deliberations  of 
the  jury,  under  instructions  of  the  court  as  to  the  law 
that  is  to  guide  it  to  a  conclusion,  shall  be  in  writing, 
there  is  no  reasonable  ground  to  doubt. 
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It  is  true  that,  before  the  verdict  was  returned  into 
court,  the  written  instructions  were  handed  to  the  jury, 
and  it  read  them,  and  again  agreed  to  the  verdict  it  had 
prepared,  but  that  would  not  cure  the  defect.     It  had 
before    reached,  the    conclusion,    without  the  written 
instructions,  and  it  then  agreed  not  to  change  it.     In 
State  V.  McCombSy  13  Iowa,  426,  and  State  v.  Stanley^ 
48  Iowa,  221,  this  court  held  that  the  law  requiring  the 
judge    to    sign    the    instructions    was   directory,   and 
refused  to  reverse  for  a  failure  to  do  so,  because  it  was 
without  prejudice.     It  is  urged  that    the  same    rule 
should  apply  to  the  departure  from  the  requirements  of 
the  law  in  this  case.     But  how  different  the  require- 
ments as  pertaining  to  the  jury.     The  signature  is  only 
to  authenticate  the  instructions,  and  is  of  value  only 
when  they  are  afterwards  made  a  part  of  the  record. 
See  State  v.  McCombs^  supra.    The  instructions,  apart 
from  the  signature,  are  for  the  consideration  and  guid- 
ance of  the  jury,  and  we  must  believe  that  the  design  of 
the  law  was  that  written  instructions  would  furnish  an 
added  certainty  of  their  being  understood  and  followed. 
In  a  civil  action  it  is  error  to  orally  explain  or  modify 
an  instruction  askecj  by  either  party,  and  equally  so  for 
the  court,  on  its  own  motion,  to  charge  the  jury  ver- 
bally.   Head  v.  Langworthy^  15  Iowa,  236.    In  Kansas, 
under  a  statute  of  lilce  effect  in  civil  cases,  where  the 
court  instructed  orally,   and  the  shorthand  reporter's 
notes  were  extended  and  delivered  to  the  jury  after 
retiring,  the  action  of  the  court  was  held  to  be  reversi- 
ble error.     RicJt  v.  Lappin^  23  Pac.  Rep.  1038.     The 
difference  in  the  statutes  of  the  two  states,  so  far  as 
material,  is  that  the  law  of  Kansas  required  the  court 
to  instruct  in  writing,  "  if  requested  by  either  party,  *' 
and  in  this  state  the  law  makes  the  requirement.     It  does 
not  appear  in  that  case  that  the  jury  had  deliberated 
before  receiving  the  extension  of  the  reporter's  notes. 
If  we  are  to  say  in  this  case  that  the  departure  is  with- 
out prejudice,  where  shall  the  line  between  written  and 
oral  instructions  be  drawn  ?    With  such  a  holding,  could 
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we  say,  in  a  case  where  the  entire  body  of  the  instruc- 
tions were  oral,  but  furnished  to  the  jury  after  agree- 
ment, and  read,  and  the  verdict  as  found  adhered  to, 
that  the  departure  was  prejudicial  ?  With  what  better 
practical  effect  could  we  say  there  was  prejudice,  if  no 
written  instructions  were  furnished?  The  manifest 
purpose  of  the  law  is  so  plain  as  to  forbid  that  we 
should  open  the  door  for  such  queries  in  future  adjudi- 
cations. We  should  probably  say  that  there  is  reason 
to  believe  that  the  district  court  did  not  intend  that  the 
jury  should  proceed  with  its  deliberations  before  receiv- 
ing the  written  instructions.  Its  judgment  must,  how- 
ever, be  BEVEBSED. 


The  State  op  Iowa,  Appellee,  v.  W.  F.  S.  Mubdy,       %  f^ 

Appellant.    ^  == 

lU    546 

1.  Murder :  oontinuancb  :  oounteb- affidavits!    Where  a  motion         'sTm 

129    214 

for  a  oontinuance  is  filed  by  the  defendant  in  a  criminal  cause,  the 
state  may  file  counter-affidavits  controverting  the  facts  on  whicli 
defendant 's  motion  is  based  other  than  the  averments  as  to  what 
absent  witnesses  would  testify  to,  if  present. 

2.     : : .    The  defendant  was  indicted  for  the  crime 

of  murder  on  November  d7,  1889,  and  on  the  same  day  was 
arraigned,  and  pleaded  not  guilty.  January  28,  1890,  that  being  the 
second  day  of  the  January  term,  he  filed  a  motion  for  a  contin- 
uance upon  the  ground  of  the  absence  of  witnesses  and  the  sick- 
ness of  his  attorneys.  The  state  showed  by  counter-affidavits  that 
all  of  the  witnesses  were  able  to  attend  court,  and  that  one  of 
defendant 's  attorneys  was  able  to  attend  court,  and  that  the  other 
had  only  recently  been  employed.  The  court  overruled  defend- 
ant 's  motion,  but  authorized  him  to  make  a  showing  as  to  the  con- 
dition of  his  attorneys  and  witnesses,  February  4.  No  sufficient 
showing  was  made,  however,  and  upon  the  trial  one  of  the 
attorneys,  alleged  to  be  sick,  with  the  assistance  of  another  attor- 
ney, appeared  and  conducted  the  case,  and  all  of  the  witnesses 
appeared  and  testified  except  two,  one  of  whom  had  removed  from 
the  state,  but  no  diligence  to  obtain  his  testimony  was  shown* 
Held,  that  the  motion  for  a  continuance  was  properly  overruled. 

3.     :  EVIDBNOB  :  YBRDICT.    The  evidence  in  this  case  reviewed, 

and  held  to  support  a  verdict  of  murder  in  the  second  degree. 
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4.     :   eyidbncb:    ante-mortem   statement.    The    victim    of 

defendant's  assault  was  wounded  in  the  bowels,  causing  his  death 
two  days  thereafter.  8ome  time  after  the  shooting,  but  on  the 
same  day,  the  county  attorney  waited  upon  the  wounded 
man,  and,  after  talking  with  him,  requested  that  he  make 
a  statement  for  use  in  court.  Such  statement  was  thereupon 
made,  presenting  a  brief  narrative  of  the  material  facts  connected 
with  the  shooting,  and  reciting  that  affiant  made  it  freely,  that  he 
was  in  his  right  mind,  and  that  same  was  made  in  the  belief  that 
he  could  not  get  well  of  the  wound  he  had  received.  Held,  that 
the  statement  was  competent  as  a  dying  declaration.       . 

6.     :   :    ■  :   PBAOnoB.    The  fact  that  evidence  as 

to  the  competency  of  an  ante-mortem  statement,  in  such  a  case,  is 
for  the  court,  is  no  reason  why  it  should  not  be  received  in  the 
presence  of  the  jury, 

6.     :  INSTRUCTIONS.    One   paragraph   of  the   court*s   charge 

instructed  the  jury  that,  if  they  failed  to  find  that  the  defendant 
fired  the  shot  in  question  *'  wilfully,  deliberately  and  premedi- 
tatedly,"  they  should  find  him  ''guilty  only  of  murder  in  the  second 
degree."  This  paragraph  was  preceded  by  an  instruction  as 
to  the  facts  necessary  to  constitute  the  crime  of  murder  in 
the  first  degree,  and  was  immediately  followed  by  instruction 
that,  if  they  failed  to  find  the  defendant  guilty  of  murder  in 
either  the  first  or  second  degree,  they  should  then  determine 
whether  he  was  guilty  of  manslaughter,  and  proceeded  to  define 
that  crime.  Held,  that  considering  the  whole  charge  together  the 
paragraph  complained  of  could  not  have  resulted  in  prejudice  to 
the  defendant. 

?•     : :  SELF-DEFENSE.    The  use  of  the  expressions  '*  enor* 

mous  injury.*'  "  enormous  bodily  injury  "  and  **  dreadful  injury  ** 
in  the  court's  charge  in  relation  to  the  danger  which  defendant 
must  reasonably  have  apprehended  before  he  was  justified  in 
taking  the  life  of  his  assailant,  field  not  erroneous. 

8. ; : .    An  instruction  that  if  defendant  went  to 

the  shop  of  deceased  with  a  view  to  provoking  a  quarrel  he  could 
not  avail  himself  of  the  plea  of  self-defense,  if  he  killed  deceased  in 
the  difficulty  thus  sought  by  him,  *'  though  such  killing  may  have 
become  necessary  to  preserve  defendant*s  life,  or  his  person,  from 
an  imminent  and  enormous  injury ,''  but  that  he  would  be  guilty  of 
either  murder  or  manslaughter;  held,  in  view  of  the  evidence,  not 
improper. 

Appeal  from  Appanoose  District  Court,— Ron.  C.  D. 

Leggett,  Judge. 

Thuesday,  January  22,  1891. 
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The  defendant  was  accused  of»  and  tried  for,  the 
crime  of  murder  in  the  first  degree,  and  convicted  of 
murder  in  the  second  degree.  He  was  adjudged  to  be 
imprisoned  in  the  penitentiary  at  Fort  Madison,  at 
hard  labor,  for  the  term  of  ten  years,  and  from  that 
judgment  he  appeals. 

0.  D.  Porter  and  2\  M.  Fee^  for  appellant. 

John  T.  Stone^  Attorney  General,  O.  F.  Howell 
and  Thomas  A.  Cheshirey  for  the  State. 

Robinson,  J. — On  the  eighth  day  of  October,  1889, 
Silas  Tipton  was  shot  with  a  pistol  in  the  hands  of 
defendant,  and  died  from  the  effects  of  the  wound 
received  on  the  tenth  day  of  that  month. 

1.  The  indictment  was  presented  by  the  grand  jury 
on  the  twenty-seventh  day  of  November,  1889,  and,  on 
1.  mubdeb:       *^®  same  day,  the  defendant  was  arraigned, 

SSume?.*'*''* '  a^d  pleaded  not  guilty.  On  the  twenty- 
affldayiu.  eighth  day  of  January,  1890,  that  being  the 
second  day  of  the  January  term  of  court,  the  defendant 
filed  an  application  for  a  continuance.  The  application 
was  based  on  the  alleged  sickness  of  attorneys,  and  the 
absence  of  witnesses,  and  was  supported  by  affidavits. 
Objections  and  counter-affidavits  were  filed  on  the  part 
of  the  state,  and  the  application  was  denied,  but  with 
leave  to  defendant  to  amend  it.  Additional  affidavits 
were  filed  by  defendant,  and  objections  and  counter- affi- 
davits were  again  filed  by  the  state.  The  application 
was  sustained  as  to  the  witness,  Ida  Blanchard,  unless 
the  state  would  admit  that  she  would  testify  to  the 
facts  stated  in  the  affidavit  for  a  continuance,  if  present. 
The  state  then  admitted  that  she  would  so  testify,  and 
the  cause  was  continued  until  the  afternoon  of  the  fifth 
day  of  February,  and  a  continuance  tor  the  term  was 
refused.  At  the  same  time  the  parties  were  ordered  to 
make  a  showing  on  the  fourth  day  of  February,  as  to  the 
condition  of  defendant's  counsel,  and  as  to  any  witness 
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who  should  be  unable  to  testify  at  that  time.  No  show- 
ing was  made  by  defendant  on  the  fourth,  but  on  the 
next  day  he  tiled  a  showing  with  regard  to  the  witness 
Ledbetter.  To  that  showing  the  state  tiled  objections 
and  counter-affidavits,  and  the  application  was  overruled. 

The  appellant  complains  of  several  rulings  on  the 
application.  He  insists  that  it  was  improper  to  per- 
mit the  filing  of  counter-aflidavits.  Those  filed  tended 
to  show  that  the  alleged  sickness  of  the  attorneys  for 
defendant  did  not  exist ;  that  one  of  them  was  not  in 
fact  employed  until  about  the  time  the  cause  should 
have  been  ready  for  trial,  if  then,  and  that  the  wit- 
nesses, who,  it  was  claimed,  were  sick  and  unable  to 
attend  court,  were  in  fact  in  good  health,  or  in  such 
condition  of  health  that  they  could  readily  attend  court 
without  danger  of  injury.  None  of  the  counter-afilda- 
vits  souglit  to  contradict  the  averments  of  the  affidavits 
as  to  what  the  testimony  of  the  witnesses  would  be.  It 
was  held  in  State  v,  Rainsbargery  74  Iowa,  199,  that 
other  allegations  of  fact  might  be  contradicted  by 
counter-affidavits.  See,  also,  State  v.  WellSy  61  Iowa, 
630.  The  counter-affidavits  filed  in  this  case  were  proper 
under  the  rule  adopted  in  those  cases. 

II.  It  is  said  that  the  application  for  a  continuance 
should  have  been  allowed  notwithstanding  the  counter- 
affidavits.  It  appears  that  defendant  was 
notified  before  January  that  the  state  would 
demand  a  trial  at  the  January  term.  The  showing  oa 
the  part  of  the  state  to  the  effect  that  one  of  the  attor- 
neys for  the  defendant  was  able  to  appear  in  court  and 
discharge  his  duties  as  an  attorney  ;  that  the  other  was 
only  recently  employed ;  and  that  all  the  witnesses  who 
were  alleged  to  be  sick  were  in  fact  able  to  attend  court 
and  to  testify,  was  so  strong  that  we  think  the  ruling  of 
the  court  was  fully  sustained  as  to  those  persons.  More- 
over, it  appears  that  all  the  witnesses  who  were  alleged 
to  be  sick,  excepting  two,  appeared  and  testified  in  the 
case.  The  court  authorized  defendant  to  make  a  show- 
ing on  the  fourth  day  of  February  as  to  the  condition  of 
his  attorneys  and  witnesses.     No  showing  was  made  on 
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that  day,  but,  on  the  next,  there  was  a  showing  made 
in  regard  to  one  witness,  and  that  was  insuflScient  of 
itself,  and  was  contradicted  by  counter-affidavits.  A.  P. 
Cloud  was  alleged  to  be  a  material  witness,  who  had 
moved  from  the  state,  but  no  diligence  to  obtain  his  tes- 
timony was  shown.  One  of  the  attorneys,  alleged  to  be 
too  unwell  to  conduct  the^case  for  defendant,  appeared 
and  acted  for  him.  He  was  assisted  by  another  who 
was  called  into  the  case  but  a  short  time  before  the  trial 
was  commenced.  The  defense  seems  to  have  been  con- 
ducted with  intelligence  and  ability.  If  there  was 
reason  for  a  continuance  on  the  fourth  of  February, 
defendant  failed  to  show  it.  After  a  careful  examina- 
tion of  the  record,  we  conclude  that  the  application  for 
a  continuance  was  properly  overruled. 

III.     The  appellant  contends  that  the  verdict  is  not 
supported   by    the    evidence.     While    there    is  much 

conflict  in  the  evidence,  we  think  the  jury 
dence:  '        might  havc  fouud  the  material  facts  of  the 

case  to  be  substantially  as  follows  :  At  the 
time  of  the  shooting,  defendant  was  a  practicing 
physician  of  Moulton,  and  Tipton  was  conducting  a 
meat  market  in  that  place.  There  was  bad  .  feeling 
between  the  men,  defendant  having  accused  Tipton  of 
interfering  with  his  business  to  his  prejudice,  and  each 
had  threatened  injury  to  the  other.  On  the  eighth  day  of 
October,  1889,  defendant  left  home  with  his  medicine 
case.  His  wife  called  him  back  telling  him  he  had  for- 
gotten his  revolver.  He  had  been  threatened  by  a  man 
named  Thorp,  and,  it  is  claimed,  carried  a  revolver  on 
that  account.  After  he  left  home  with  the  revolver,  his 
wife  sent  a  servant  named  Williams  for  some  meat. 
Tipton  kept  the  only  meat  market  in  the  place,  and 
Williams  went  to  him  to  obtain  the  meat,  but  was 
refused.  Tipton  stated  as  a  reason  for  his  refusal  that 
defendant  had  owed  him  for  more  than  two  years. 
Williams  procured  the  meat  by  paying  for  it  with  his 
own  money,  and  took  it  home.  After  a  time,  Mrs. 
Murdy  sent  him  to  defendant  to  procure  some  apples. 
He  went  up  into  the  town,  and  waited  on  a  corner  until 
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he  saw  defendant  approaching.  When  defendant  came 
up,  Williams  told  him  what  Tipton  had  said.  Defendant 
gave  his  medicine  case  to  Williams  and  went  to  Tipton's 
place  of  business.  That  was  in  a  building  which  stood 
on  the  west  side  of  a  street  which  extends  from  north  ta 
south,  and  fronted  east.  In  the  east  front  of  the  room 
occupied  by  Tipton  was  one  door,  and  a  window  on  each 
side  of  it.  There  was  also  a  door  at  the  west  end  of  the 
room.  In  the  southeast  corner  was  a  safe  containing 
account-books,  and  on  the  safe  was  a  desk.  A  meat 
counter  extended  from  the  south  wall  northward  to  a 
point  about  opposite  the  frontdoor,  and  eight  or  ten  feet 
from  it.  Northwest  of  the  counter  were  two  chopping 
blocks,  on  which  were  cleavers  and  knives.  In  the 
southwest  corner  of  the  room  was  an  ice-box.  When 
defendant  approached  from  the  south,  Tipton  was  sit- 
ting on  a  box  outside,  and  at  the  southeast  corner  of  his 
building.  Defendant  stepped  in  front  of  Tipton,  and 
asked  him  if  he  h^d  purchased  anything  of  him  during^ 
the  last  year  which  was  not  paid  for.  Tipton  said, 
**  Yes."  Defendant  replied :  "  You  are  a  damned  liar.'* 
Tipton  then  rose  from  the  box,  and  advanced  towards 
defendant.  The  latter  at  once  pointed  a  revolver  at 
Tipton,  saying,  "  Don't  do  that,  or  you  are  a  dead  man,'* 
adding  an  opprobrious  epithet.  Where  the  defendant 
had  kept  the  revolver,  until  the  moment  of  presenting, 
it  does  not  clearly  appear,  but  it  is  shown  that,  as  he 
approached  Tipton,  he  carried  his  hands  and  arms  in  a 
peculiar  manner,  as  though  he  were  concealing  the  revol- 
ver in  his  sleeve.  Tipton  stopped  when  the  revolver 
was  presented,  and  the  men  indulged  in  considerable 
abusive  and  profane  language  towards  each  other.  Tip- 
ton finally  said  his  books  showed  the  account,  and 
started  into  his  shop,  as  though  to  show  them,  Murdy 
following,  with  his  pistol  in  his  hand.  Tipton  turned 
southward  towards  the  books,  but,  instead  of  opening 
the  safe  for  them,  raised  the  lid  of  the  desk,  and  took 
therefrom  a  heavy  stock  whip.  Seizing  it  near  the  small 
end  of  the  short  handle,  with  which  it  was  provided, 
he  turned  towards  defendant,  raising   the  handle  as 
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though  about  to  strike.  Defendant  raised  the  revolver, 
pointing  it  towards  Tipton,  and  the  two  men  approached 
each  other.  Tipton  caught  an  arm  of  defendant, 
dropped  the  whip  and  attempted  to  prevent  the  dis- 
charge of  the  revolver.  He  did  not  strike,  nor  attempt 
to  strike,  the  defendant.  About  the  time  he  dropped 
the  whip  the  revolver  was  dischafged,  and  he  received  a 
wound  in  the  abdomen,  from  the  effects  of  which  he 
died.  After  the  shot  was  fired,  there  was  some  scuffling, 
the  defendant  trying  to  shoot  again,  and  Tipton  hold  - 
ing  him  down ,  and  trying  to  prevent  him.  Other  per- 
sons interfered,  and  the  men  were  separated. 

It  is  claimed  on  the  part  of  defendant  that,  when 
he  approached  Tipton  as  he  sat  on  the  box,  he  did  so 
for  the  purpose  of  having  an  amicable  settlement,  with- 
out any  intent  to  cause  trouble  ;  that  he  did  not  have 
his  revolver  in  his  sleeve,  nor  in  his  hand,  until  after 
Tipton  rose  from  the  box ;  that,  when  he  rose,  he  pre- 
sented a  dangerous  knife,  with  which  he  had  been 
whittling,  and  threatened  defendant  with  it,  and  that 
defendant  then  drew  his  pistol  in  self-defense ;  that, 
when  Tipton  said  the  books  showed  the  account,  and* 
went  into  the  shop,  apparently  to  produce  the  books, 
defendant  followed  him  with  the  revolver  in  his  pocket, 
and  without  any  thought  of  further  trouble  ;  that, 
without  provocation,  Tipton  attacked  him  with  the 
whip,  striking  him  with  it  on  the  head  and  arms,  and 
that  the  pistol  was  discharged  in  the  struggle  which 
followed,  without  volition  on  his  part ;  and  that  what 
he  did  was  justifiable  in  self-defense.  We  think  the  jury 
may  well  have  found  that  these  claims  were  not  well 
founded.  Defendant  spoke  of  the  affair  soon  after  it 
occurred  to  several  persons  without  claiming  that  Tip- 
ton struck  him.  He  gave  as  a  reason  for  shooting  that 
Tipton  drew  the  whip  on  him  ;  and  also  stated  that  he 
thought  he  shot  him  lower  down  than  he  did.  The 
remarks,  so  made,  tend  to  show  that  the  shooting  was 
intentional.  There  is  sufficient  evidence  to  justify  the 
conclusion  that  defendant  went  to  Tipton's  shop  in  an 
angry  mood,  armed  with  a  deadly  weapon,  so  carried  as 
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to  be  available  for  instant  use,  "for  the  purpose  of  get- 
ting satisfaction  for  a  supposed  insult ;  that  he  was  the 
aggressor  in  the  beginning  ;  that  he  used  language 
which  was  calculated  to  provoke  an  assault  by  Tipton 
when  he  first  met  him,  when  Tipton  went  into  the  shop, 
and  until  the  assault  was  made ;  that  he  took  no  means 
of  avoiding  the  collision  which  his  conduct  invited,  but 
rather  soug)it  it ;  that  he  did  not  retreat,  as  he  might 
have  done,  when  Tipton  approached,  but,  on  the  con- 
trary, advanced  to  meet  him ;  that  he  did  not  fire  the 
shot  until  after  Tipton  had  thrown  down  the  whip,  and 
when  he  had  no  reason  to  apprehend  any  great  personal 
injury.  It  is  true,  that,  shortly  after  the  aflfray, 
defendant  exhibited  braises  on  the  arnl  and  head,  and  a 
slight  injury  to  the  nose,  but  they  might  have  been 
received,  during  the  scuffle,  from  the  counter,  ice-box 
or  meat  blocks,  or  may  even  have  been  self-inflicted.  In 
our  opinion,  the  evidence  is  sufficient  to  sustain  the 
verdict. 

IV.     The  state  introduced  in  evidence  a  statement 
made  and  signed  by  Tipton  a  few  hours  after  he  was 

shot.   It  is  as  follows:   *' Dr.  W.  S.F.  Murdy 

4.  — ^:  evidence: 

ante-mortem    sent  his  hired  man  to  m v  place  for  meat  this 

statement*  *   ^ 

morning,  October  8, 1889.  I  refused  to  give 
him  meat  because  I  already  had  an  account  against  Murdy 
of  two  years'  standing.  About  ten  minutes  after  hired 
man  left,  Murdy  came  to  my  shop.  He  said:  *Why 
in  hell  did  not  you  let  that  nigger  of  mine  have  that 
meatr  I  told  him  I  had  let  him  have  too  much 
already.  He  said:  'You  damn  son  of  a  bitch,  I  will 
blow  your  brains  out.'  Pulled  a  revolver  in  my  face, 
in  the  presence  of  M.  Hartman  and  Ralph  Davis.  I 
put  him  oflf.  I  went  in  the  shop.  He  followed. 
Showed  him  the  account,  he  cursing  all  the  time.  Did 
not  look  at  the  account.  Had  the  revolver  out  all  the 
time.  Pulled  the  revolver  in  my  face.  I  pushed  it 
down  as  far  as  I  could.  It  went  off  and  shot  me  in  the 
bowels.  Just  before  he  shot,  I  had  a  stock  whip.  I 
saw  he  was  going  to  shoot,  and  dropped  the  stock  whip 
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and  grabbed  his  arm,  and  the  revolver  went  off  and  shot 
me.  I  did  not  try  to  hit  him  at  any  time,  nor  had  no 
intention  of  hitting  him.  Did  not  want  any  trouble 
with  him.  All  this  6ccurred  in  Moulton,  Iowa,  on 
October  8,  1889.  I  make  this  statement  in  my  right 
mind,  freely,  calling  God  to  be  my  witness  of  its  truth- 
fulness, for  I  fully  believe  that  I  am  mortally  wounded, 
and  cannot  get  well  of  the  wound  I  received  this  morn- 
ingj  and,  expecting  soon  to  be  in  the  presence  of  my 
God,  I  make  this  statement. 

'•[Signed]  S.  Tipton.'' 

The  appellant  insists  that  it  should  not  have  been 
admitted  in  evidence,  for  the  following  reasons :  ^'MrsL 
That  it  was  not  made  in  expectation  of  immediate 
dissolution,  and  no  proper  foundation  was  laid  f or  ita 
introduction ;  second^  that  it  wa^  only  a  partial  state- 
ment ;  third,  that  no  opportunity  was  given  the  defend- 
ant to  introd  uce  evidence  affecting  its  competency. ' '  The 
evidence  shows  that  Tipton  was  convinced  from  the  tirst 
that  the  wound  was  mortal.  He  was  told  by  a  physi- 
cian that  he  could  not  recover.  He  was  suffering  great 
pain,  and  expected  to  die  soon.  Under  these  circum- 
stances we  think  the  statement  was  competent  as  a 
dying  declaration.  State  v.  Leeper,  70  Iowa,  751 ; 
State  V.  0^  Brien^  ante,  p.  88.  Tipton  had  taken  opi- 
ates, at  the  time  of  making  the  statement,  to  deaden 
the  pain  he  was  suffering;  but  it  is  shown  that  his 
mind  was  vigorous  and  clear,  and  that  he  was  fully 
conscious  of  what  he  was  saying.  He  had  not  sent  for 
anyone  to  receive  the  statement,  and  had  not  suggested 
a  desire  to  make  it.  Mr.  Howell  visited  him  and  stated 
that  he  desired  him  to  make  a  statement  for  use  in  court 
as  evidence.  Mr.  Howell  appears  to  have  been  the 
county  attorney,  and,  no  doubt,  wished  to  procure  the 
declaration  or  statement  for  use  in  prosecuting 
defendant.  There  was  some  talk  between  him  and  Tip- 
ton before  the  writing  was  commenced,  but  it  appears 
that  the  language  of  the  statement  was  dictated  by 
Tipton,    and  that  the    instrument    was  drawn   as  he 
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wished  it  to  be.  It  contains  a  brief  narrative  of  the 
most  material  facts  connected  with  the  shooting.  The 
fact  that  Tipton  may  have  said  some  things  before  the 
writing  was  commenced,  which  it  does  not  contain,  is 
not  an  objection  to  its  use  as  evidence.  It  was  drawn 
with  deliberation,  and,  no  doubt,  it  contains  what  he 
regarded  as  a  fair  and  truthful  narration  of  the  unfortu- 
nate occurrence.  We  think  that  is  sufficient.  In 
regard  to  the  claim  that  defendant  was  given  no  oppor- 
tunity to  introduce  evidence  affecting  its  competency, 
we  would  say  that  he  does  not  appear  to  have  desired 
such  an  opportunity.  His  attorneys  cross-examined  the 
witnesses  for  the  state,  who  testified  respecting  it,  at 
length,  and,  so  far  as  we  are  advised,  offered  nothing  in 
rebuttal.  The  only  objection  offered  to  the  admission 
of  the  instrument  was  that  the  proper  foundation  for  its 
introduction  had  not  been  laid.  We  think  the  objec- 
tions were  not  well  grounded. 

V.  It  is  claimed  that  evidence  as  to  the  compe- 
tency of  the  statement  should  have  been  received  in  the 
6. : :       absence  of  the  jury,  for  the  reason  that  its 

:  practice,  admissibility  was  a  question  for  the  court 
alone  to  determine.  We  know  of  no  rule  requiring 
j)ractice  of  that  kind.  Questions  in  regard  to  the 
admissibility  of  evidence  are  constantly  arising  in  the 
trial  of  causes,  and  it  rarely  happens  that  they  may  not 
be  heard  and  determined  in  the  presence  of  the  jury. 
To  require  the  jury  to  retire  would  inmost  cases  involve 
an  unnecessary  loss  of  time,  and  retard  the  business  of 
the  court.  In  some  cases,  doubtless,  questions  arise 
which  should  be  tried  and  determined  in  the  absence 
of  the  jury  ;  but  we  do  not  think  this  was  a  case  of  that 
kind. 

VI.  The  eighth  paragraph  of  the  charge  to  the 
jury  is  as  follows  :     ''8.   But,  if  you  fail  to  find  that 

^ inatruo-   ^^  ^^^  ^^^  ^^^^  ^^  ^^®  defendant  wil- 

lions.  fully,    deliberately  and  premeditated  I  y,  as 

these  terms  have  already  been  explained,  you  should 
find  him  guilty  only  of  murder  in  the  second  degree. 
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and  return  a  verdict  accordingly.'*  Appellant  com- 
plains of  this  as  ignoring  the  fact  that  he  may  have 
been  guilty  of  manslaughter  only.  Standing  alone,  it 
seems  to  be  vulnerable  to  that  objection,  but,  when  con- 
sidered in  connection  with  the  instructions  immediately 
preceding  and  following  it,  the  fact  appears  that  it 
could  not  have  been  understood  by  the  jury  to  have 
the  effect  claimed.  It  follows  an  instruction  in  which  the 
facts  necessary  to  constitute  the  crime  of  murder  in  the 
first  degree  are  specified,  and  was  apparently  designed 
to  instruct  the  jury  that,  if  the  facts  specified  were 
wanting,  the  offense  would  only  be  that  of  murder  in 
the  second  degree.  It  is  immediately  followed  by  an 
instruction  which  directs  the  jury  that,  in  case  they 
fail  to  find  the  defendant  guilty  of  murder  in  either 
the  first  or  second  degree,  they  will  then  determine 
whether  he  is  guilty  of  manslaughter.  The  court  then 
proceeded  to  define  that  crime.  We  conclude  that 
prejudice  could  not  have  resulted  from  the  eighth 
instruction. 

VIL     In  several  instances,  the  court,  in  its  charge 
to  the  jury,  used  the  expressions  *' enormous  injury," 

y  . .        "enormous  bodily  injury"  and  ''dreadful 

self-defense,  injury,"  iu  couuectiou  with  the  danger 
which  defendant  must  reasonably  have  apprehended 
before  he  was  justified  in  taking  the  life  of  Tipton. 
Appellant  objects  to  the  expressions,  on  the  ground 
that  he  would  have  been  justified  in  taking  the  life  of 
Tipton  under  the  circumstances,  as  he  claimed  them 
to  exist,  if  he  had  reasonable  ground  to  apprehend 
great  bodily  injury  to  himself,  and  that  the  expres- 
sions used  by  the  court  were  calculated  to  lead  the 
jury  to  believe  that  the  danger  to  be  feared  must  be 
more  serious  than  that  of  great  bodily  injury.  There 
is  authority  for  the  use  of  the  expressions  in  question. 
Slate  V.  KeasUnQy  74  Iowa,  632;  Slate  v.  Perigo^  70 
Iowa,  663 ;  Slate  v.  BenJiam,  23  Iowa,  161.  In  this  case, 
they  were  used  as  the  equivalent  of  *' great  bodily 
harm,"  and,  as  so  used,  we  think  they  were  not  erro- 
neous. 
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VIII.  The  seventeenth  instruction  is  as  follows  : 
"17.    If  Silas  Tipton  said  to  defendant's  hired'  man 

that  defendant  was  indebted  to  him,  or 
that  he  would  not  sell  to  defendant,  on 
credit,  until  such  debt  was  paid,  it  was  proper  and 
lawful  for  the  defendant,  when  informed  of  such  claims, 
to  go  to  Tipton's  shop,  for  the  purpose  of  learning  what 
amount,  if  any,  was  owing  by  him  to  Tipton,  or  to  pay 
it;  and,  if  defendant  went  to  Tipton's  shop  for  such 
purpose  or  purposes,  and  not  to  provoke  a  difficulty  or 
quarrel  with  Tipton,  he  was  in  the  proper  exercise  of  his 
lawful  rights.  But,  if  you  find  from  the  evidence  that  the 
defendant  went  to  Silas  Tipton's  shop  with  a  view  to 
provoke  a  quarrel  or  bring  on  a  difficulty  with  Tipton, 
he  was  not  acting  lawfully  in  doing  so,  and,  in  that  case, 
he  cannot  avail  himself  of  the  plea  of  self-defense  in 
killing  Tipton,  if  he  killed  him  in  the  difficulty  so 
sought  by  defendant,  though  such  killing  may  have 
become  necessary  to  preserve  the  defendant's  life,  or 
his  person,  from  an  imminent  and  enormous  injury;  but 
he  would  be  guilty  of  murder  or  manslaughter,  as  yoa 
find  the  facts  to  be,  under  the  rules  given  you  elsewhere 
in  these  instructions."  There  was  evidence  on  which  to 
base  the  instruction,  and  it  expresses  the  law  as 
announced  in  State  v.  Neeley^  20  Iowa,  115. 

IX.  Counsel  for  appellant  discuss  many  other 
questions  involving  the  correctness  of  rulings  on  the 
admission  of  evidence,  the  giving  of  instructions,  and 
refusing  to  give  instructions,  asked  by  defendant. 
Some  of  them  are  interesting,  but  we  do  not  think 
they  are  sufficiently  important  to  justify  us  in  referring  to 
them  separately  and  at  length.  Of  the  forty-nine 
instructions  given,  it  is  argued  that  more  than  half  are 
erroneous.  It  is  said  that  the  question  of  reasonable 
doubt  should  have  been  embraced  in  each  of  twenty-one 
separate  instructions  specified,  although  it  was  referred 
to,  and  fully  defined  in  four  others.  It  is  not  practicable 
to  incorporate  in  each  instruction  the  exceptions  to  and 
modifications  of   the  general  rule   therein  given.    To 
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attempt  to  do  so  would  lead  to  prolixity,  and  tend  to 
confuse  rather  than  to  enlighten  the  jury.  Many  of  the 
objections  made  would  be  well  founded,  if  applied  only 
to  parts  of  the  charge  taken  separately,  but  are  in  fact 
groundless  when  considered  in  connection  with  .the 
charge  as  a  whole.  Appellant  complains  of  the  refusal 
of  the  court  to  give  nine  instructions  asked  by  him.  So 
far  as  they  were  important  and  correct,  they  were 
incorporated  in  the  charge  given.  An  examination 
of  the  entire  record  satisfies  us  that  the  case  was  care- 
fully tried,  and  that  there  is  nothing  of  which  appel- 
lant can  justly  complain.  It  is  true  the  jury  might 
have  reached  a  different  conclusion  from  the  evidence 
submitted,  but  it  was  their  duty  to  weigh  the  evidence, 
and  decide  according  to  it  and  the  charge  of  the  court. 
We  think  that  the  charge  of  the  court  was  fair  to  the 
defendant,  and  thnt  *^he  record  sustains  the  verdict. 
Affirmed. 


The  State  of  Iowa,  Appellee,  v.  Charles  K.  Shreves, 

Appellant. 

1.  Manslaughter:  sblf-defbnse  :  bvidencb.  The  defendant  was 
indicted  for  the  crime  of  murder  in  the  second  degree.  He  admit- 
ted having  inflicted  the  wounds  resulting  in  the  death  of  the 
deceased,  but  insisted  that  he  acted  in  self-defense.  The  evidence 
showed  that,  on  the  evening  when  the  act  was  committed,  the 
deceased  was  under  the  influence  of  liquor,  and  unable  to  walk 
steadily,  and  that  when  in  such  condition  he  was  quarrelsome, 
garrulous  and  insulting  ;  that  he  had  previously  taken  offense  at 
defendant  because  of  a  report  that  he  had  insulted  his  sister,  and 
had  stated  to  others  that  he  intended  to  whip  him  the  flrst  time  he 
saw  him  ;  that,'' meeting  defendant  on  the  street,  he  told  him  he 
wanted  to  speak  to  him,  and  the  two  walked  off  together  ;  that 
80  far  as  their  conversation  was  overheard  by  others  it  indicated 
that  the  deceased  was  charging  defendant  with  some  reprehensible 
conduct,  and  that  defendant  was  denying  it  ;  that  finally  the 
deceased  addressed  defendant,  saving,   ''I  will  whip  you,"  and 
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''  you  have  got  to  fight  ; "  that  soon  afterwards  the  deceased  was 
seen  on  the  ground,  with  defendant  leaning  over  him  ;  that  when 
the  deceased  was  found  just  after  the  encounter  he  was  unable  to 
speak  and  was  in  a  dying  condition,  and  had  six  wounds  upon  his 
person,  one  in  the  back,  another  on  the  shoulder  blade,  another  on 
the  right  arm,  another  just  above  the  left  eye-brow,  another  on 
the  nose,  and  another  on  the  left  of  the  breast-bone,  all  of  which, 
except  those  on  the  nose  and  eye-brow,  were  severe  cuts,  and  were 
made  by  defendant  with  his  knife  ;  that  before  the  fight  deceased 
had  removed  his  coat  and  vest,  but  when  found  he  had  no  weapon 
on  his  person,  and  none  was  found  at  the  place  of  conflict ;  that 
defendant's  clothing  after  the  encounter  was  neither  soiled,  torn 
nor  disarranged,  and  there  was  no  evidence  that  he  received  any 
injury.  Hdd,  that  the  evidence  warranted  the  jury  in  finding  the 
defendant  guilty  of  manslaughter. 

2.  Acts  of  General  Assembly :  title  :  validity.  The  omission 
from  an  act  of  the  general  assembly  of  any  reference  to  the  num- 
ber and  name  of  a  chapter  of  the  Code  amended  thereby,  as  pro- 
vided  by  Code,  section  88,  will  not  invalidate  such  act,  even  though 
the  secretary  of  state  fail  to  supply  such  omission  as  required  by 
the  same  section. 

8.  Peremptory  Challenges :  ex  post  facto  laws  :  acts  pertain- 
ing TO  REMEDY :  VALIDITY.  At  the  time  defendant*B  crime  was 
committed  the  law  in  force  entitled  defendants  in  such  cases  to 
twenty  peremptory  challenges  to  the  jury,  and  the  state  to  but  ten. 
Subsequently,  the  law  was  amended  by  the  legislature  so  as  to 
give  the  defendant  but  ten  such  challenges,  the  same  as  given  to 
the  state ;  which  law  did  not  go  into  effect  until  after  the  com-> 
mencement  of  the  prosecution  herein.  Held^  that  the  amendment 
affected  no  vested  right  of  the  defendant,  but  pertained  merely  to 
the  remedy,  and  was  valid. 

4.  Criminal  Froseoutions :  county  attorney:  assistant  counsel. 
Tlie  employment  of  counsel  by  a  prosecuting  witness  or  party 
complaining,  with  the  approval  of  the  court  and  county  attomey,^ 
to  assist  in  the  prosecution  of  a  criminal  case,  is  not  prohibited  by 
Acts  of  the  Twenty-first  Qeneral  Assembly,  chapter  78,  section  4. 

6.      :  ARGUMENT  TO  JURY  :  DCPPOPER  REMARKS  BY  COUNSEL  FOE 

STATE.  A  judgment  in  such  a  proceeding  will  not  be  reversed  on 
account  of  improper  remarks  alleged  to  have  been  made  by  counsel 
for  the  state  in  the  closing  argument  to  the  jury,  when  there  is  a 
marked  conflict  in  the  record  upon  the  question  whether  such 
remarks  were  made,  and  it  does  not  appear  that  any  objection  was 
made  thereto  until  after  the  verdict  was  rendered. 

6.  Murder :  self-defense  :  instructions  :  use  of  word  coura- 
geous. An  instruction  to  a  jury  upon  the  issue  of  self-defense  in  a 
prosecution  for  murder,  that  in  determining  whether  the  defend- 
ant was  justified  in  using  a  dangerous  weapon  in  self -defense,  the 
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inquiry  is  ''whether,  from  all  the  attendant  and  surrounding 
circumstances  at  the  time  of  the  conflict,  it  reasonably  appeared  to 
defendant,  as  a  reasonable,  prudent,  courageous  and  cautious  man, 
that  he  was  about  to  suffer  death  or  great  bodily  harm  "  at  the 
hands  of  the  deceased,  while  not  accurate  according  to  a  strict 
construction  of  the  language  used,  yet  it  will  not  be  deemed  a 
reversible  error  when  the  rule  applicable  to  self-defense  is  correctly 
stated  in  several  other  paragraphs  of  the  court's  charge,  and  it  is 
apparent  that  the  court  intended  to  qualify  the  word  "coura- 
geous **  by  the  word  **  reasonably." 

Appeal  from    Adair  District    Court.~RoN.   A.   W. 

Wilkinson,  Judge. 

Thursday,  January  22,  1891. 

The  defendant  was  indicted  for  the  crime  of  murder 
in  the  second  degree.  He  was  tried  and  convicted  of 
manslaughter,  and  sentenced  to  imprisonment  in  the 
penitentiary  for  the  term  of  three  years,  and  he  appeals. 

Or  ass  &  Storey  and  Oovo  &  Hager^  for  appellant. 

JoJin  T.  Stone,  Attorney  General,  01  W.  Neal^ 
County  Attorney,  and  Chas.  S,  Fogg^  forthe  State. 

RoTHRocK,  J. — The  indictment  charges  that  the 
defendant  killed  one  Louis  Miars,  and  that  the  act  was 
done  under  such  circumstances  as  to  constitute  the 
crime  of  murder  in  the  second  degree.  The  defendant 
pleaded  not  guilty.  The  evidence  shows  without  dis- 
pute that  Miars  came  to  his  death  by  reason  of  wounds 
inflicted  upon  his  person  by  the  defendant,  with  a  knife. 
The  defendant  was  a  witness  in  his>own  behalf,  and  he 
testified  that  he  inflicted  the  wounds  which  caused  the 
death  of  Miars.  But  it  was  strenuously  contended  all 
through  the  trial,  and  counsel  for  defendant  earnestly 
contend  in  their  argument  in  this  court,  that  the  killing 
was  excusable  on  the  ground  of  self-defense.  And  it  is 
insisted  that,  under  all  the  evidence  in  the  case,  the  jury 
should  have  found  the  defendant  not  guilty.  In  other 
words,  it  is  claimed  that  the  verdict  is  not  supported  by 
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the  evidence.  When  the  state  had  completed  the  intro- 
duction of  the  evidence  in  behalf  of  the  prosecution,  a 
motion  wrs  made  to  dismiss  the  case,  on  the  ground  that 
there  wbb  no  evidence  authorizing  a  conviction.  The 
same  ground  was  embodied  in  the  motion  for  a  new 
trial. 

I.     We  are  required,  first,  to  determine  whether  the 
court  erred  in  overruling  these  motions  on  the  grounds 
1.  mansuluoh-    stated,    and,  as  they  present  in  effect  the 
dSfenS'^evi-   Same    questious,   w6    will    consider    them 
deuce.  together.  It  appears  from  the  record  that  the 

tragedy  occurred  at  the  village  of  Orient,  in  Adair 
county,  at  about  eight  o'clock  p.  m.  on  the  second  day  of 
June,  1888.  Orient  is  a  place  of  about  one  hundred  and 
fifty  or  two  hundred  inhabitants.  Miars  was  a  married 
man,  and  resided  about  a  mile  and  a  half  from  the  villa^^e. 
But  he  had  been  for  some  time  in  business  in  the  vil- 
lage. At  one  time  he  kept  a  meat  market,  and  at  the 
time  of  the  homicide  he  was.  engaged  in  selling  fresh 
fish.  Shreves  had  been  engaged  in  assisting  his  brother 
in  a  hardware  store^in  the  village.  He  quit  his  employ- 
ment some  time  before  the  year  1888,  and  went  else- 
where. He  returned  to  the  village  but  a  few  hours 
before  he  killed  Miars.  He  arrived  there  on  a  train  on 
his  way  to  the  home  of  his  father,  who  resides  at  Green- 
field, and  was  induced  by  his  brother  to  stop  off  and 
remain  until  the  next  day.  It  appears  that  both  Miars 
and  Shreves  were  well  known  to  the  people  of  the  village 
and  the  surrounding  neighborhood.  A  large  number 
of  witnesses  testified  to  the  character  and  reputation 
of  Miars.  He  was  addicted  to  the  excessive  use  of 
intoxicating  liquor,  and  was  frequently  very  much 
intoxicated.  When  sober,  he  was  of  a  peaceable  and 
orderly  disposition ;  when  drunk,  he  was  quarrelsome, 
garrulous  and  insulting.  This  trait  of  his  character 
seems  to  have  been  confined  to  mere  quarreling.  It 
does  not  appear  that  he  had  the  reputation  of  being  a 
dangerous  man.  No  witness  testified  that  he  was  a 
dangerous  character.  It  is  true  that  it  was  shown  in 
evidence  that  at  times  he  carried  a  revolver  and  a  knife, 
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and  that  he  frequently  carried  in  his  pockets  metallic 
knuckles.  He  had  a  young,  unmarried  sister,  ^  who 
resided  with  her  father  in  or  near  the  village,  and  it 
appears  that  he  had  taken  offense  at  Shreves,  because 
of  some  report  that  came  to  him  that  Shreves  had 
insulted  his  sister. '  He  stated  to  others  that  he 
intended  to  whip  Shreves  the  first  time  he  met  him, 
because  Shreves  wanted  his  sister  to  meet  him  at  a  hotel 
in  St.  Louis  or  Kansas  City,  and  register  as  Mrs.  Shreves. 
Shortly  after  Shreves  arrived  in  Orient,  he  called  on  the 
young  woman  and  remained  a  short  time,  and  then 
went  to  his  brother's  store  with  a  brother  of  Miars. 
Louis  Miars  was  very  much  intoxicated  on  that  day  and 
evening ;  so  much  so  that  it  was  plainly  noticeable.  All 
the  witnesses  concur  in  this.  He  was  able  to  walk,  but 
it  was  in  a  staggering  way.  He  was  in  this  condition 
when  he  approached  Shreves  on  the  street,  and  said  he 
wanted  to  speak  to  him.  Shreves  answered,  "Very 
well,"  or  words  to  that  effect,  and  stepped  aside  to  hear 
what  he  had  to  say.  The  two  men  walked  off  together. 
Only  part  of,  their  conversation  was  heard  by  others. 
The  import  of  it  was  that  Miars  was  charging  Shreves 
with  having  been  guilty  of  some  reprehensible  conduct, 
and  Shreves  was  denying  it.  They  continued  their 
walk  in  the  direction  of  the  home  of  Miars'  father,  and 
some  of  their  conversation  appeared  to  convey  the  idea 
that  they  were  going  there  to  settle  the  matter  of  which 
Miars  was  complaining.  Miars  was, insisting  on  a  fight, 
and  Shreves  was  refusing  tq  fight.  After  going  some 
distance,  they  could  not  be  seen  distinctly,  and  only 
occasional  expressions  could  be  heard  from  them.  As 
one  witness  expressed  it :  "  Miars  seemed  to  be  charg- 
ing him  with  something,  and  he  was  denying  it."  The 
same  witness  heard  Miars  say:  "I  will  whip  you 
[with  an  oath],  or,  God  damn  you,  you  have  got  to 
fight."  The  next  that  was  heard  Miars  said:  ''I  will 
take  it  back,  I  will  take  it  back."  Miars  was  then  on 
the  ground,  and  Shreves  was  leaning  over  him.  Shreves 
said  to  Miars:  "What  can  I  do  for  you?  I  will  do 
anything  in  the  world  for  you.    I  will  go  up  town  and 
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see  and  get  some  one  to  help  you."  He  started  for 
town  and  met  Dr.  Monette,  who  had  heard  the  conver- 
sation above  set  out,  who  asked  him :  "What  are  you 
doing  down  there?"  Shroves  replied:  "That  man 
jumped  onto  me,  and  I  am  afraid  I  have  hurt  him.  I 
wish  you  would  go  down  and  see  him.  I  will  go  up 
town  and  get  some  one,  too,  or  send  some  one  back." 
Dr.  Monette  went  down  to  where  Miars  was  lying,  and 
found  him  unable  to  speak,  and  in  a  dying  condition. 
He  was  carried  to  his  father's  home,  and  expired  in  a 
very  short  time.  When  Miars  was  found,  he  had  no 
weapon  on  his  person,  and  none  was  found  at  the  place 
of  conflict.  He  had  removed  his  coat  and  vest  before 
the  fight.  These  garments  and  a  pint  bottle  of  whiskey, 
nearly  full,  were  found  on  the  ground  near  where  the 
fight  took  place.  There  is  no  evidence  that  the  defend- 
ant received  any  injury  whatever  in  the  fight.  His 
clothing  was  neither  soiled,  torn  nor  disarranged.  Six 
wounds  were  found  upon  the  person  of  Miars.  The 
evidence  shows  that  they  were  made  by  the  defendant 
with  his  knife.  One  wound  was  in  the  back,  another 
on  the  shoulder-blade,  another  on  the  right  arm,  another 
just  above  the  left  eyebrow,  another  on  the  nose,  and 
another  on  the  left  side  of  the  breast-bone.  All  of  these 
wounds,  except  those  on  the  nose  and  eyebrow,  were 
severe  cuts.  That  on  the  back  was  five  inches  long,  and 
from  one  to  one  and  one-half  inches  deep.  The  one  on 
the  shoulder-blade  was  two  inches  deep,  and  two  inches 
long.  The  wound  on  the  arm  was  a  stab  not  over  three- 
quarters  of  an  inch  wide,  and  something  less  than  an 
inch  deep.  The  wound  near  the  breast-bone  was  about 
two  inches  deep,  and  was  necessarily  fatal.  It  is 
impracticable  to  set  out  in  detail  all  of  the  minute  facts 
in  a  case  like  this  in  an  opinion.  The  jury  were  fully 
warranted  in  finding  the  leading  facts  to  be  as  we  have 
stated  them  above.  In  view  of  the  drunken,  staggering 
condition  of  the  deceased,  the  removal  of  his  coat  and 
vest  for  a  fist-fight,  and  the  six  gaping  wounds  inflicted 
upon  him  by  the  defendant,  and  taking  into  account 
the  further  fact  that  the  clothing  of  the  defendant  was 
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not  disarranged,  and  that  he  received  no  injury  in  the 
conflict,  it  would  be  an  atnazing  departure  from  all 
judicial  precedent  for  this  court  to  determine  that  the 
jury  were  not  warranted  in  finding  the  defendant  guilty 
of  manslaughter.  The  rulings  of  the  court  in  this 
respect  were  correct. 

II.     Upon  the  impanelfng  of  the  jury  to  try  the 
case,   the    defendant    demanded  the  right  to   twenty 

peremptory    challenges.      The    claim    was 
*  erai^asSenfSy:  denied,    to    which    Tuling    the    defendant 

titl6!  Yftlldity. 

excepted,  and  it  is  urged  that  this  ruling 
was  erroneous.  Sections  4413  and  4414  of  the  Code 
provide  that,  if  the  offense  charged  in  the  indictment 
is  or  may  be  punished  by  imprisonment  in  the  peniten- 
tiary for  life,  the  state  is  entitled  to  ten  peremptory 
challenges,  and  the  defendant  twenty,  and  that  the 
state  shall  be  entitled  to  the  first  challenge,  and  shall 
challenge  one  juror,  and  the  defendant  shall  be  entitled 
to  the  second  challenge,  and  shall  challenge  two  jurors, 
and  so  on  alternately  until  all  the  challenges  are 
exhausted.  These  sections  of  the  law  were  amended 
by  chapter  thirty -nine  of  the  Acts  of  the  Twenty-sec- 
ond General  Assembly,  which  took  effect  on  the  fourth 
day  of  July,  1888.  The  amendatory  act,  with  its  title, 
isasfoUoWs:  ^^  Peremptory  Challenges  of  Jurors,  An 
act  to  amend  sections  4413  and  4414  of  the  Code  of 
Iowa,  relating  to  peremptory  challenges  of  jurors  in 
criminal  cases.  Be  it  enacted  by  the  general  assembly 
of  the  state  of  Iowa:  Section  1.  That  sections  4413 
and  4414,  of  the  Code  of  Iowa,  be,  an^  the  same  are 
hereby,  amended  to  read  as  follows :  '  Sec.  4413.  If 
the  offense  charged  in  the  indictment  is  or  may  be  pun- 
ishable with  death  or  imprisonment  for  life,  the  state 
and  defendant  are  each  entitled  to  ten  peremptory  chal- 
lenges ;  if  any  other  felony,  to  six  each,  and,  if  a  misde- 
meanor, to  three  each.  Sec.  4414.  The  state  shall  be 
entitled  to  the  first  challenge,  and  shall  challenge  one 
juror ;  the  defendant  shall  be  entitled  to  the  second 
challenge,  and  shall  challenge  one  juror ;  the  state  shall 
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be  entitled  to  the  third  challenge,  and  shall  challenge 
one  juror ;  the  defendant  shall  be  entitled  to  the  fourth 
challenge,  and  shall  challenge  one  juror  ^  and  so  on 
alternately  until  all  the  challenges  are  exhausted.' 
Approved  April  12,  1888."  It  is  claimed  that  this 
amendatory  act  is  unconstitutional,  because  it  is  defect- 
ive in  its  title,  in  not  stating  the  subject  of  the  legisla- 
tion as  required  by  section  29,  article  3,  of  the 
constitution.  The  argument  of  counsel  is  not  really  a 
contention  that  the  subject  is  not  expressed  in  the  title, 
but  that  it  fails  to  comply  with  another  section  of  the 
Code,  which  is  as  follows :  '*  Sec.  38.  Every  act 
passed  in  amendment  of,  or  in  addition  to,  any  chapter 
or  section  of  this  Code,  or  in  addition  to  any  previous 
act  of  the  same  kind,  shall  contain  in  the  title  thereof  a 
reference  to  the  number  and  name  of  the  chapter  so 
amended  or  added  to,  and,  if  such  reference  be  omitted, 
the  secretary  of  state  shall,  in  preparing  such  act  for 
publication,  supply  the  omission."  It  is  claimed  that 
the  amendatory  act  was  not  legally  enacted,  because 
there  is  no  reference  in  the  title  to  the  number  and 
name  of  the  chapter  of  the  Code  which  was  amended. 
The  answer  to  this  claim  is  plain.  By  the  very  terms 
of  the  section  requiring  the  number  and  name  of  the 
chapter  to  be  referred  to,  it  is  provided  that,  df  such  ref- 
erence be  omitted,  the  secretary  of  state  shall  supply  the 
omission.  But  it  is  claimed  that  the  omission  was  not 
supplied.  This  may  be  true,  and  yet  the  act  is  not  for 
that  reason  to  be  held  invalid.  It  is  a  provision  merely 
in  aid  of  ready  reference,  and  the  validity  of  the  law 
cannot  be  affected  by  the  omission  of  the  secretary  of 
state  to  perform  a  mere  clerical  act.  The  title  of  the 
amendatory  act  tills  all  of  the  requirements  of  the  con- 
stitution. 

III.     It  is  further  claimed  that  the  defendant  had 

the  right  to  twenty  peremptory  challenges,  because  the 

3.  perbmptort    alleged    crime     was    committed    and    the 

expostScto    prosecution  commenced  before  the  amenda- 

ti?n1n|?orem'  tory  act  took  effect.     It  is  insisted  that  the 

edy  vaudity.   rgp^al    of    the   former   statute  could  not 
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aflfect  the  defendant's  right  to  twenty  peremptory  chal- 
lenges. The  statute  upon  which  the  claim  is  made  is 
section  45  of  the  Code,  "which  provides,  among  other 
things,  that  "the  repeal  of  a  statute  does  not  revive  a 
statute  previously  repealed,  nor  aflfect  any  right  which 
has  accrued,  any  duty  imposed,  any  penalty  incurred, 
or  any  proceeding  commenced,  under  or  by  virtue  of 
the  statute  repealed."  The  amendment  of  the  original 
section  of  the  Code  was  not  a  repeal.  It  affected  no 
vested  right  (it  pertained  merely  to  the  remedy);  no 
right  such  as  trial  by  jury,  the  statute  of  limitations, 
or  appraisement  or  exemption  laws.  It  is  a  mere 
amendment  as  to  the  manner  of  making  up  a  jury  for 
the  trial  of  a  cause,  and  is  applicable  to  the  organiza- 
tion of  all  juries  after  it  took  effect,  no  matter  when 
the  proceeding  was  commenced.  Eikenburg  v, 
Edwards,  71  Iowa,  82. 

IV.  It  is  claimed   that  the    county  attorney  in 
making  his  opening  statement  to  the  jury  was  guilty  of 

such  misconduct  as  to  require  a  reversal  of 
prosecutions:    the  judgment.     It  is  not  necessary  to  set 

oonnty  attor-  ^       ,,  *^    _      ,  .  ^    ^  ;        t^    . 

ney:  usutant  out  all  of  the  Opening  statement.  It  is 
claimed  that  it  contained  assertions  as  to 
what  evidence  would  be  introduced  by  the  state,  which 
were  untrue ;  that  no  such  evidence  was  offered  ;  and 
that  the  unwarranted  statements  were  very  prejudicial 
to  the  defendant.  An  examination  of  the  full  address 
made  on  that  occasion,  in  connection  with  the  evi- 
dence in  the  case,  satisfies  ns  that  there  was  no  such  a 
departure  from  proper  methods  as  required  the  court 
below  to  set  aside  the  verdict  and  grant  a  new  trial. 

V.  It  is  further  claimed  that  the  court  erred  in 
permitting  counsel  other  than  the  county  attorney  to 

appear  and  take  part  in  the  prosecution.  It 
is  not  denied  that,  prior  to  1886,  it  was 
within  the  discretion  of  the  court  and  the  district  attor- 
ney to  allow  assistant  counsel  in  the  trial  of  a  criminal 
cause.  See  State  v.  Fitzgerald^  49  Iowa,  261 ;  State  v. 
Montgomery^  65  Iowa,  483 ;  State  v.  Ormistony  68  Iowa, 
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143.    Butitisclaimed  that  by  section4of  cliapter73  of  the 
Acts  of  the  Twenty-first  General  Assembly  no  attorney  is 
authorized  to  appear  and  asuist  in  the  trial  of  a  cause  at 
the  instance  of  a  private  prosecutor.     That  section  is  as 
follows:     '*The  county  attorney  may  appoint  deputies, 
who  shall  act  without  any  compensation  from  the  county, 
to  assist  him  in  the  discharge  of  his  duties.     With  the 
approval  of  the  district  court,  he  may  procure  such 
assistance  in  the  trial  of  a  person  charged  with  the  crime 
of  felony  as  he  shall  deem  necessary,  and  such  assist- 
ant, upon  presenting  to  the  board  of  supervisors  a  cer- 
tificate of  the  district  judge  before  whom  said  cause  was 
tried  certifying  to  the  service  rendered,  shall  be  allowed 
a  reasonable  compensation  therefor,  to  be  fixed  by  the 
board  of  supervisors.     But  nothing  in  this  section  shall 
be  construed  to  prevent  the  board  of  supervisors  from 
employing  an  attorney  to  assist  the  county  attorney  in 
any  cause  or  proceeding  in  which  the  state  or  county  is 
interested."     This  section  contains  no  language  prohib- 
iting a  prosecuting  witness  or  party  complaining  from 
employing  counsel,  with  the  approval  of  the  court  and 
county  attorney,  to  assist  in  the  trial  of  a  criminal  case. 
In  the  absence  of  such  a  prohibition,  the  rule  is  not 
changed  from  that  announced  in  the  cases  above  cited. 

VI.  Complaint  is  made  of  certain  language  used  by 
counsel  representing  the  state  in  the  closing  argument 
5  :ar^-.     to  the  jury.     We  must  be  allowed  to  dis- 

iSfproJ^r  ""^ '  pose  of  this  very  briefly.  It  is  not  necessary 
JounseMo?  ^^  ^et  out  the  alleged  improper  language. 
biaie.  i^  ig  enough  to  say  that  there  is  a  marked 

conflict  in  the  record  as  to  whether  the  alleged  improper 
remarks  were  made.  Moreover,  no  objection  w^s  made 
thereto  until  after  verdict.  Under  such  circumstances  it 
is  unnecessary  that  we  should  repeat  the  language,  much 
less  reverse  the  judgment  on  the  determination  of  this 
issue,  which  appears  to  have  been  tried  with  about  as 
much  particularity  as  the  trial  of  an  ordinary  action. 

VII.  Complaint  is  made  of  the  refusal  to  give  to 
the  jury  certain  instructions  requested  by  the  defendant. 
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These  instructions  are  either  in  substance 
rnsirooSSSS'-  ®™^o<35®d  in  the  charge  by  the  court, 
use  of  word  qt  they  Were  not  required  to  be  given  in 
any  view  of  the  case.  It  is. urged  that  cer- 
tain paragraphs  of  the  instructions  given  by  the  court 
are  erroneous.  We  have  examined  the  charge  through- 
out with  care,  and  have  to  say  that  we  think  the  objec- 
tions thereto  are  not  well  taken.  We  desii^e  to  make 
special  mention  of  but  one  objection.  The  twenty-sec- 
ond paragraph  of  the  charge  is  as  follows:  "The 
killing  of  an  assailant  is  justifiable  on  the  grounds  of 
self-defense  only  when  it  reasonably  appears  to  be  the 
only  means  of  saving  the  life  of  the  party  assaulted,  or 
preventing  some  great  injury  to  his  person.  If  it  is 
apparent  that  the  danger  which  seemed  to  threaten  him 
can  be  avoided  or  prevented  by  any  other  means  in 
his  power,  he  is  not  justified  in  taking  the  life  of  his 
assailant.  In  determining  whether  the  defendant  in 
this  case  was  justified  in  using  a  dangerous  weapon  in 
self-defense,  the  inquiry  is  not  whether  danger  to  him 
existed  in  fact,  but  whether,  from  all  the  attendant  and 
surrounding  circumstances  at  the  time  of  the  conflict,  it 
reasonably  appeared  to  the  defendant,  as  a  reasonable, 
prudent^  courageous  and  cautious  mariy  that  he  was 
about  to  suffer  death  or  great  bodily  harm  at  the  hands 
of  the  said  Louis  Miars,  and  if  it  so  appeared  to  him, 
and  if  it  further  appeared  to  him  to  be  the  only  means 
of  saving  his  life,  or  preventing  great  bodily  harm,  he 
would  be  justified ;  otherwise,  he  would  not  be  justi- 
fied." The  use  of  the  word  "courageous"  is  claimed 
to  be  erroneous.  It  is  not  to  be  denied  that  a  strict  con- 
struction of  the  language  employed  is  inaccurate.  If 
the  court  had  used  the  word  "reasonably"  instead  of 
** reasonable"  in  connection  with  the  words  "  prudent, 
courageous  and  cautious,"  it  would  be  within  the  rule 
of  responsibility  prescribed  by  this  court  in  numerous 
decisions.  In  view  of  the  fact  that  the  rule  appli<5able 
to  self-defense  is  correctly  and  accurately  stated  in 
several  other  paragraphs  of  the  charge,  we  think  the 
Vol.  bl— 40 
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court  surely  intended  to  qualify  the  word  "  courageous" 
by  the  word  "reasonably,"  and  we  think  the  failure  to 
do  so  cannot  be  said  to  be  erroneous.  The  instructions 
are  not  necessarily  repugnant  to  each  other.  A  careful 
examination  of  the  whole  record  has  led  us  to  the  con- 
clusion that* the  judgment  should  be  affirmed. 
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iw   315  Kezia  Patterson,  Appellee,  v.  Henry  S.  Patterson^ 

Appellant. 

Deed:  cabs  and  maintenance  as  consideration:  REsassioN. 
The  plaintiff,  a  woman  of  sixty-two  years  of  age,  and  in  infirm 
health,  conveyed  to  defendant,  her  son,  by  quitclaim  deed,  eighty- 
,  five  acres  of  land,  valued  at  six  thousand  dollars,  in  consideration 
of  *'  future  maintenance  and  care."  The  defendant  moved  upon 
the  land,  and  made  certain  improvements  and  repairs,  which  were 
lai'gely  paid  for  out  of  the  proceeds  of  the  farm.  After  four  or  five 
months  the  parties  disagreed,  and,  upon  plaintiff 's  direction  and 
demand,  the  defendant  removed  from  the  premises.  Held,  that  the 
contract  was  to  be  construed  as  binding  the  defendant  to  give  to 
the  plaintiff  such  care  and  attention  as  lier  age  and  infirmities 
demanded  for  her  comfort,  which  included  not  only  physical  con^ 
forts,  but  gentleness,  indulgence  and  friendly  words  of  encourage- 
ment ;  and  that  defendant,  having  failed  to  care  for  the  plaintiff 
in  accord  with  this  requirement,  had  violated  his  contract  as 
expressed  in  said  deed  ;  and,  by  his  withdrawal  from  the  premises, 
having  shown  his  determination  to  continue  in  its  violation,  a 
decree  setting  aside  the  conveyance  was  proper. 

Appeal  from  Linn  District  Court. — Hon.  James  D. 

Griffin,  Judge. 

Friday,  January  23,  1891. 

Action  in  chancery  to  annal  and  set  aside  a  deed 
for  land  made  by  plaintiff  to  defendant.  There  was  a 
decree  granting  the  relief  prayed  for  by  plaintiff.  The 
defendant  appeals. 

Davis  &  Voris^  for  appellant. 
Thompson  &  Lanningy  for  appellee. 
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Beck,  C.  J.— I.  This  is  one  of  those  often  recur- 
ring cases  in  which  aged  and  infirm  parents,  burdened 
with  care  of  their  farms,  which,  on  account  of  their 
infirmities,  they  are  incapable  of  managing,  convey  them 
to  a  son  or  daughter,  or  other  relative,  in  consideration 
of  care  and  support  for  the  relnainder  of  their. days. 
This  case,  like  all  the  great  number  that  have  reached 
this  court,  discloses  discontent  of  the  parent,  and  fail- 
ure to  perform  his  obligations  on  the  part  of  grantee  of 
plaintiff,  resulting  in  unseemly  litigation  between  mother 
and  son.  It  would  appear  that  frequency  of  litigation 
of  this  character  would  warn  aged  and  infirm  persons 
to  retain  the  title  and  possession  of  their  property, 
rather  than  convey  it  to  children  or  kin  to  secure  sup- 
port. If  contracts  of  this  kind  are  necessary  to  secure 
support  for  the  property-owners,  in  many  cases  they 
had  better  be  made  with  strangers  than  with  relatives. 

II.  The  plaintiff  was  a  woman  sixty -two  years  of 
age,  and  in  infirm  health.  She  had  lived  apart  from  her 
husband  fifteen  years  or  more,  being  left  in  charge  of  a 
family  of  seven  children,  some  of  them  of  tender  years. 
The  defendant  is  one  of  those  children,  and  at  the  time 
of  the  separation  of  his  parents  was  about  twelve  years 
of  age.  The  plaintiff  owned  eighty-five  acres  of  land,  of 
the  value  of  about  six  thousand  dollars,  and  some 
other  property.  She  conveyed  the  land  to  defendant, 
by  a  deed  in  the  following  language : 

''  In  consideration  of  future  maintenance  and  care, 
I,  Kezia  Patterson  (unmarried  and  single),  of  Linn 
county,  state  of  Iowa,  hereby  sell  and  convey  and  for- 
ever quitclaim  unto  Henry  S.  Patterson,  of  the  county 
of  Linn,  and  state  of  Iowa,  the  following  described 
premises,  in  the  county  of  Linn,  state  of  Iowa,  to  wit : 
The  east  half  of  the  southeast  quarter  of  section  thirty- 
one  ( 31 ),  in  township  84,  north,  of  range  6,  west  of  fifth 
principal  meridian ;  also  that  certain  part  of  the  west  half 
of  the  southwest  quarter  of  section  32,  in  same  township 
and  range,  lying  west  of  the  road  running  north  and 
6outh  through    the   same, —containing   in   all   herein 
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conveyed  eighty-five  (85)  acres,  more  or  less.  The  said 
Kezia  Patterson  reserves  to  herself,  and  for  her  own  use 
and  benefit,  during  her  lifetime  only,  the  right  to  have, 
use  and  occupy  all  of  said  land  herein  conveyed,  and  all 
dwelling-houses,  barns  and  stables  on  said  land,  and  all 
the  rents  and  profits  of.  the  same,  to  have  and  hold  the 
said  premises  unto  the  said  Henry  S.  Patterson,  his 
heirs  and  assigns^  forever,  with  all  and  singular  the 
appurtenances  thereunto  belonging,  with  the  reserva- 
tions above  set  forth  as  a  lien  thereon. 

"Signed  this  twentieth  day  of  March,  A.  D.  1888. 

''  Kezia  Pati  euson." 

The  plaintiff  testifies  that  she  was  urged  by  defend- 
ant to  execute  this  deed.  This  defendant  denies  in  his 
evidence,  and  testifies  that  plaintiflf  first  proposed  the 
conveyance  made  by  her.  It  is  not  denied  that  defend- 
ant undertook,  in  consideration  of  the  conveyance,  to 
care  for  and  maintain  plaintiflf.  He  moved  upon  the 
farm  in  controversy,  and  made  certain  improvements 
\  and  repairs,  which  were  largely  paid  for  out  of  the  pro- 
ceeds of  the  farm.  After  four  or  five  months,  the  parties 
disagreed,  and,  upon  plaintiflf 's  direction  and  demand^ 
defendant  removed  from  the  premises.  Under  the  con- 
tract between  the  parties,  defendant  was  to  care  for  and 
maintain  plaintiflf  upon  the  farm. 

III.  We  conclude  from  the  evidence  that  defend- 
ant failed  to  give  plaintiflf  the  care  demanded  by  her  age 
and  condition  of  health,  which  his  contract  required. 
The  law  will  construe  the  contract  to  bind  defendant  to 
give  such  care  and  attention  to  plaintiflf  as  her  age  and 
infirmities  demanded  for  her  comfort.  She  was  advanced 
fn  age  and  in  ill  health.  She  required  not  only  physi- 
cal comforts,  but  gentleness,  indulgence  and  friendly- 
words  of  encouragement,  which  not  only  filial  duties 
demand  that  a  son  should  bestow  upon  a  mother,  but 
common  humanity  demands  one  human  being  shall 
extend  to  another  afflicted  as  plaintiflf  was.  The  defend- 
ant, in  failing  to  care  for  his  mother  in  accord  with  this 
requirement  of  filial  duty  and  of  humanity,  violated  the 
contract,  thus  failing  to  render  the  very  consideration 
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of  the  deed.  His  withdrawal  from  plain tiflf's  house, 
where  he  was  under  the  contract,  as  admitted  in  his 
answer,  to  bestow  care  upon  plaintiff,  shows  his  deter- 
mination to  continue  in  its  violation.  This  failure  to 
perform  the  contract  which  is  the  oonsideration  of  the 
deed  is  a  sufficient  ground  to  support  the  decree  6f  the 
district  court  setting  it  aside.  Equity  *will  not  permit  a 
party  to  enjoy  the  fruits  of  contract  when  he  deliber- 
ately refuses  to  perform  the  obligations  imposed  upon 
him  therein.  Other  points  in  the  case  presented  by 
counsel  need  not  be  considered,  as  we  think,  on  tte 
ground  we  have  stated,  the  decree  of  the  district  court 

ought  to  be  AFFIRMED. 


Harlow  Baird,  Appellant,  v.  E.  S.  Ellsworth, 

Appellee. 

Tax  Title :  notice  :  laches  of  owner  :  estoppel.  A  tax  deed  issued 
upon  insufficient  notice  wiU  not  be  deemed  invalid  as  against  one 
claiming  the  property  as  owner,  whose  interest  therein  does  not 
appear  of  record,  and  who  for  nearly  twenty-eight  years  stood 
silently  by  and  permitted  others  to  pay  the  taxes  thereon,  and 
spend  money  and  labor  in  acquiring  title  and  improving  the  land . 

Appeal  from  Sioux  District  Court. — Hon.  C.  H,  Lewis, 

Judge. 

Friday,  January  23,  1891. 

Thi8  is  an  action  in  equity.  The  plaintiff  claims  to 
be  the  owner  of  the  south-west  quarter  of  the  northeast 
quarter  of  section  number  34,  in  township  95  north,  of 
range  47  west,  and  asks  to  have  set  aside  a  tax  deed 
therefor,  and  to  be  permitted  to  redeem  from  tax  sale. 
The  defendant  also  claims  to  be  the  owner  of  the  land 
described,  and  asks  that  the  title  thereto  be  quieted  in 
him.  There  was  a  trial  on  the  merits,  and  a  decree  in 
favor  of  defendant.    The  plaintiff  appeals. 
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Pitts  &  Eessey,  for  appellant. 

W,  S.  Palmer^  for  appellee. 

Robinson,  J. — The  land  in  controversy  was  con- 
veyed to  plaintiflF  by  a  patent  from  the  general  govern- 
ment, which  wag  dated  December  1,  1869.  On  the 
fifteenth  day  of  that  month  plaintiff  conveyed  the  land 
to  Alfred  M.  Elam,  to  be  held  by  him  in  trust  for  plain- 
tiff. In  the  year  1866,  or  1867,  Elam  reconveyed  the 
land  to  plaintiff  by  a  deed  which  was  never  recorded, 
and  which  is  now  lost.  If  either  plaintiff  nor  Elam  paid 
any  taxes  on  the  land.  On  the  fourteenth  day  of 
December,  1865,  the  treasurer  of  Sioux  county  issued 
to  E.  L.  Stone  a  tax  deed  for  the  land,  on  account  of 
an  alleged  sale  thereof  made  on  the  fourteenth  day  of 
November,  1860,  for  delinquent  taxes  for  the  years  1868 
and  1859.  The  deed  so  issued  was  recorded  on  the 
third  day  of  January,  1866.  On  the  fifteenth  day  of 
October,  1869,  a  second  tax  deed  for  this  land,  which 
recited  that  it  was  made  in  obedience  to  a  writ  of  man- 
damus issued  from  the  district  court  ol  Woodbury 
county  **in  place  of  and  instead  of"  the  deed  first 
named,  was  executed.  The  second  tax  deed  was 
recorded  on  the  third  day  of  December,  1869.  On  the 
twenty-fifth  day  of  September,  1869,  Stone  conveyed 
the  land  to  Eli  Johnson  by  a  deed  which  was  recorded 
on  the  thirtieth  day  of  the  same  month.  On  the  fifth 
day  of  November,  1869,  Johnson  conveyed  the  land  to 
Oliver  Wilderman  by  a  deed  which  was  recorded  on  the 
next  day.  On  the  first  day  of  December,  1879,  the  land 
was  sold  for  the  delinquent  taxes  of  1878,  and  on  the 
second  day  of  January,  1883,  a  treasurer's  deed  there- 
for was  executed  to  the  defendant,  and  recorded  on 
the  sixth  day  of  that  month.  Prior  to  the  year  1884, 
the  land  was  unimproved  and  unoccupied.  In  that 
year  the  defendant  took  actual  possession  of  it,  and 
had  one  acre  thereof  broken.  In  the  next  year  he  had 
ten  acres  more  broken  and  cultivated.  In  the  summer 
of  the  year  18b7,  one  Edwards,  acting  for  the  plaintiff^ 
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took  possession  of  the  premises.  An  action  of  forci- 
ble entry  and  detainer  was  thereupon  commenced  by 
defendant  against  Edwards,  and  decided  in  favor  of  the 
latter.  An  appeal  was  taken  in  the  case  to  the  district 
coart,  and  has  been  continued  therein,  without  determi- 
nation, to  await  the  final  disposition  ot  this  case.  In 
January,  1885,  the  defendant  commenced  an  action  in 
the  district  court  of  Sioux  county  to  quiet  his  title 
to  the  land,  to  which  he  duly  made  parties  defendant 
Elara,  Johnson  and  Wilderman,  and  on  the  twenty- 
third  day  of  November  following,  obtained  a  decree 
as  prayed.  This  action  was  commenced  in  September, 
1887. 

The  plaintiff  contends  that  at  the  time  of  the  sale 
under  which  the  deed  to  defendant  was  executed  the 
delinquent  tax  for  which  the  sale  was  made  was  not 
entered  on  the  tax  list  of  1879,  as  required  by  section 
845  of  the  Code  ;  also,  that  at  the  time  when  the  notice 
of  the  expiration  of  the  time  for  redemption  should 
have  been  served  the  land  was  taxed  in  the  name  of 
Wilderman,  but  that  the  notice  required  by  law  was  not 
served  upon  him.  It  is  also  claimed  that  the  tax  sale 
of  1860,  and  the  tax  deeds  based  thereon,  were  invalid, 
for  reasons  which  it  is  not  necessary  to  state.  The 
defendant  denies  the  alleged  defects  in  the  tax  deed  of 
1883,  and  insists  that  the  plaintiff  is  estopped  to  main- 
tain this  action.  Tlie  evidence  tends  to  show  that  the 
notice  of  the  expiration  of  the  time  for  redeeming  from 
the  sale  of  1879  was  defective.  Appellee,  however,  con- 
tends that  the  facts  disclosed  by  the  record  should 
estop  appellant  from  asserting  any  title  to  the  land, 
and  we  are  of  the  opinion  that  the  claim  is  well  founded. 
It  is  not  shown  when  the  land  was  entered,  but  it  is 
quite  satisfactorily  shown  that  during  the  period  of 
nearly  twenty-eight  years,  which  elapsed  from  the  time 
of  plaintiff's  conveyance  to  Elam  until  the  commence- 
ment of  this  action,  the  plaintiff,  knowing  that  his 
interest  in  the  land  was  not  disclosed  by  the  record, 
stood  silently  by  and  saw  others,  in  good  faith,  dis- 
charging the  obligations  which,  if  his  claims  be  true, 
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the  law  devolved  nponhira.  He  states  that  he  watched 
the  land,  and  examined  the  records  from  year  to  year, 
and  consulted  his  attorneys  in  regard  to  it,  and  that  he 
knew  of  the  payment  of  taxes  and  of  the  claimants  of 
the  land.  It  follows  from  what  he  states  that  he  knew 
of  the  first  tax  sale  and  of  the  tax  deeds  to  Stone ;  that 
he  knew  of  the  conveyance  which  vested  the  Stone  title 
in  Wilderman ;  that  he  knew  of  the  sale  and  convey- 
ance to  Ellsworth,  and  of  the  action  of  the  latter  to  quiet 
his  title  against  all  persons  who  appeared  to  have  an 
interest  in  the  land  adverse  to  him ;  and  he  knew  that 
defendant  took  possession  of  and  improved  the  land. 
He  knew  that  his  alleged  interest  in  the  land  was 
neither  disclosed  nor  suggested  by  the  record,  for  the 
reason  that  his  deed  to  Elam  did  not  disclose  its  trust 
character,  and  the  deed  of  Elam  to  himself  was  not 
recorded.  He  had  no  reason  to  think  that  defendant 
had  any  knowledge  of  his  claim  to  the  land,  and  the 
defendant  did  not  in  fact  have  such  knowledge  until 
June,  1887.  By  his  own  act  in  divesting  himself  of  the 
title  of  record,  plaintiff  had  misled  defendant  as  to  the 
true  condition  of  the  title,  and  caused  him  trouble  and 
expense  to  quiet  it  in  himself. 

In  ordinary  cases,  mere  lapse  of  time  might  not 
estop  the  owner  of  the  fee  from  asserting  his  title  as 
against  a  tax  deed  issued  on  insuflScient  notice,  but  the 
circumstances  of  this  case  are  peculiar.  Although  it 
was  the  duty  of  appellant  to  pay  all  taxes  legally  levied 
upon  the  land  while  he  owned  it,  he  wholly  failed  to  do 
so.  He  does  not  claim  that  his  failure  was  the  result 
of  oversight  or  misfortune,  or  other  cause  which  might 
to  some  extent  excuse  the  failure.  It  is  true  he  says 
he  could  not  get  the  money  to  use  for  that  purpose,  but 
the  facts  which  appear  of  record  satisfy  us  that  the 
reason  given  was  not  the  true  one,  and  that  he  failed  to 
pay  the  taxes  and  redeem  the  land  from  tax  sale  because 
until  recently  he  did  not  deem  the  land  of  sufficient 
value  to  justify  the  expense.  Instead  of  being  diligent 
to  protect  his  interests,  he  concealed  them,  neglected 
his  duty,  and  saw  others  expend  money  and  labor  in 
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acquiring  title  and  improving  the  land.  His  purpose 
seems  to  have  been  to  carefully  observe  what  was  done 
with  the  land,  with  the  intent  to  take  advantage  of  his 
concealed  interest  to  defeat  the  title  which  others  sup- 
posed they  were  acquiring,  whenever  the  enhanced 
value  of  the  land  should  seem  to  justify  him,  from  a 
pecuniary  standpoint,  in  doing  so.  It  is  evident  that 
plaintiff  has  acted  in  bad  faith  in  tljiis  matter,  and  that 
to  aid  him  in  recovering  this  land  would  be  to  aid  in 
the  perpetration  of  a  fraud  for  the  benefit  of  the  person 
who  planned  it  at  the  expense  of  one  who  has  acted 
diligently  and  in  good  faith.  Under  these  circum- 
stances, we  will  not  inquire  as  to  the  sufficiency  of  the 
tax  deeds  to  Stone  and  the  defendant  to  convey  perfect 
titles  as  against  all  adverse  interests.  Presumptively, 
they  are  sufficient ;  and,  since  at  the  beginning  of  the 
investigation  it  appears  that  plaintiff  is  estopped  by  his 
own  conduct  from  questioning  them  as  against  defend- 
ant, we  will  not  go  further  than  to  hold  that,  as  between 
the  parties  to  this  action,  they  are  valid. 

The  decree  of  the  district  court  is  affirmed 


The  State  of  Iowa,  Appellee,  v.   A.   Krieohbaum, 

Appellant. 
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2. 


Intoxioating  Liquors :  nxBQAL  sale  :  evidence.  In  a  pros- 
ecution for  the  illegal  sale  of  intoxicating  liquors  to  a  person 
named,  the  books  of  an  express  company  showing  the  dates  upon 
which  boxes  of  goods  shipped  from  the  defendant's  place  of  resi- 
dence to  such  person  were  received  at  the  residence  of  the  latter^ 
and  that  they  were  deliyered  to  him,  and  the  date  of  such  delivery, 
is  material. 


:  :  OFFENSE  OOMUITTED  IN  TWO  COUNTIES  ".  JURISDIC- 
TION. Where  orders  for  intoxicating  liquors  are  taken  by  an 
agent  in  one  county,  subject  to  the  approval  of  his  principal  in 
another  county  of  the  state,  the  courts  of  either  county  may  take 
jurisdiction  of  the  oftense. 
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3.     :  :  BViDBNCB :  burden  op  proof.    Where  such  proe- 

ecution  is  against  one  holding  a  permit  under  the  law  to  sell  intox- 
icating liquors,  and  the  fact  that  sales  of  liquors  have  been  made 
by  defendant  is  not  questioned,  the  burden  of  proof  is  upon  him 
to  show  that  the  sales  were  not  in  violation  of  law. 

4.     :   :  PRINCIPAL  AND  AGENT.    An  agent  who  solicits 

orders  for  intoxicating  liquors,  subject  to  the  approval  of  his  prin- 
cipal, is  subject  to  prosecution  for  the  unlawful  sale  of  such  liq- 
uors, though  his  principal  holds  a  permit  to  sell  under  the  law. 

Appeal  from  Decatur  District  Court. — Hon.  R.  C. 

Henry,  Judge. 

Friday,  January  23,  1891. 

.  The  defendant  was  convicted  before  a  justice  of  the 
peace,  upon  an  information  charging  that  in  Decatur 
county,  Iowa,  on  or  about  April  18, 1889,  he  unlawfully 
sold  intoxicating  liquors  to  one.  Creed  Bobbett,  and 
that,  in  said  county,  on  or  about  December  26, 1888,  he 
unlawfully  sold  intoxicating  liquors  to  Henry  Otten. 
Upon  appeal  to  the  district  court,  the  defendant  was 
again  convicted,  and  judgment  entered  against  him, 
from  which  he  appeals  to  this  court. 

K  W.  Curry  and  P.  Henry  Smythe  &  SoUj  for 
appellant. 

John  T.  Stone^  Attorney  Oeneral,  and  C.  W. 
Hoffraan^  for  the  State. 

Given,  J. — The  following  facts  are  fully  established 
by  the  testimony :  One  A.  Hubner  was  engaged  in  bus- 
iness as  a  dealer  in  intoxicating  liquors  at  Burlington, 
Pes  Moines  county,  Iowa,  and  held  a  permit  to  sell  for 
lawful  purposes,  which  permit,  under  chapter  71,  Acts 
Twenty-second  General  Assembly,  remained  in  force  up 
to  the  September  session,  1888,  of  the  district  court  in 
that  county.  Owing  to  the  expiration  of  his  permit, 
and  the  fact  that,  under  the  laws  of  Iowa,  as  they  then 
were,  Mr.  Hubner  could  not  get  a  permit,  he  quit  busi- 
ness in  Burlington.    In  September  or  October,  1888, 
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Hnbner  and  others  organized  a  corporation,  under  the 
laws  of  Illinois,  called  the  '^  Dallas  Transportation  Com- 
pany," for  the  purpose  of  carrying  on  the  business  of 
dealing  in  intoxicating  liquors,  Hubner  selling  his  stock 
to  the  company.  The  place  of  business  was  at  Dallas, 
Illinois,  on  the  east  shore  of  the  Mississippi  river,  six- 
teen miles  south  of  Burlington.  Hnbner  was  president 
of  the  corporation,  and  had  charge  of  the  business,  with 
the  assistance  of  a  bookkeeper.  Though  Hubner  con- 
tinued to  reside  in  Burlington,  the  stock  and  books  of 
the  company  were  kept  at  Dallas.  The  defendant  was 
in  the  employ  of  Hubner  until  the  time  he  quit  basiness 
in  Burlington,  and  thereafter  with  the  Dallas  Transpor- 
tation Company,  his  powers  and  duties  being  the  same 
under  both  employments.  He  was  authorized  to  travel 
over  certain  parts  of  this  state,  and  solicit  orders  for 
intoxicating  liquors.  When  an  order  was  received,  he 
sent  it  to  Hubner,  at  the  place  of  business,  and,  if  the 
order  was  approved,  the  liquors  were  shipped  from  there 
to  the  person  giving  the  order,  at  the  place  designated. 
Defendant  traveled  over  his  route  every  five  or  six 
weeks,  and  at  each  trip  was  furnished  with  unpaid  bills 
against  customers  on  his  route,  for  liquors  previously 
ordered  and  shipped,  which  bills  he  collected,  and 
remitted  the  money  to  his  employer.  About  July  12, 
1888,  and  at  other  times  prior  to  September,  1888, 
Henry  Otten  gave  defendant  orders  for  beer  and  whiskey 
at  Leon,  in  Decatur  county,  upon  which  the  liquors 
were  shipped  and  delivered  to  Otten  at  that  place. 
Other  orders  were  given  by,  and  shipments  made  to, 
Otten  in  the  same  way  after  the  business  was  opened  at 
Dallas.  Otten  sometimes  paid  for  the  liquors  after 
delivery  at  Leon,  and  sometimes  by  sending  a  draft. 
Sales  were  made  in  the  same  way  to  C.  E.  Bobbett  before 
and  after  Hubner  quit  business  in  Burlington,  differing 
only  in  this,  that  Bobbett  always  paid  for  his  liquors 
at  Leon  after  delivery. 

I.    The  errors  assigned  and  discussed  present  two 
questions,  namely,  whether  the  court  erred  in  admitting 
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1.  iNToxioATniG  certain  testimony,  over  defendant's  objec- 
g2f  sale  :"®7i-  *^^°»  ^^^  whether  the  evidence  sustains  the 
dence.  conviction.     On  the  trial,  certain  entries  in 

a  book  shown  to  have  been  kept  by  the  American 
Express  Company  in  its  office,  at  Leon,  were  admitted 
in  evidence,  over  defendant's  objection  that  they  were 
copies  of  former  entries,  and  immaterial.  The  witness 
who  kept  and  identified  the  book  did  say  that  the  entries 
were  copies,  but,  on  further  examination,  showed  that 
they  were  original  entries.  They  showed  the  dates  upon 
which  boxes  of  goods  shipped  from  Burlington  to  C.  E, 
Bobbett  w^re  received  at  Leon,  and  that  they  were 
delivered  to  Bobbett,  and  when.  These  facts  were 
material,  as  tending  to  show  the  sale  of  liquors  to  Bob- 
bett, and  were  originally  stated  in  the  entries  offered. 
Therefore,  there  was  no  error  in  overruling  defendant's 
objection. 

II.     Appellant  contends  that,  as  the  orders  taken 
by  him  in  Decatur  county  were  taken  subject  to  the 

approval  of  his  employer  at  another  place, 

offenTO  com-   no  salcs  Were  made  in  that  county,  nor 

mltted  in  two 

oounues:        by  him  at  any  place.     A  number  of  cases 

Jartsdiction.        •^  •/    *- 

are  cited  wherein  this  court  has  held  that, 
when  orders  are  taken  by  an  agent  at  one  place,  sub- 
ject to  approval  by  his  principal  at  another  place, 
there  is  no  contract  until  the  order  is  approved,  and  that 
the  place  where  approved  is  the  place  of  the  sale.  Teg- 
eler  v.  Shipman^  33  Iowa,  194 ;  Engs  v.  Priest^  65  Iowa, 
232;  Gross  v.  Scarr,  71  Iowa,  656.  The  liability  of  the 
defendant  does  not,  however,  depend  upon  whether  the 
sales  were  completed  in  Decatur  county.  Section  4159 
of  the  Code  provides  that,  "when  a  public  offense  is 
committed  in  part  in  one  county,  and  part  within 
another,  or  when  the  acts  or  effects  constituting,  or 
requisite  to  the  consummation  of,  the  offense  occur  in 
two  or  more  counties,  jurisdiction  is  in  either  county." 
If  the  sales  made  on  orders  approved  at  Burlington  were 
unlawful,  then  an  offense  was  committed  in  part  in 
Decatur  county,  and  part  within  Des  Moines  county, 
and  jurisdiction  was  in  either.     The  orders  were  taken, 


2. 
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and  liquors  delivered  and  paid  for,  in  Decatur  county, 
and  the  orders  were  approved,  and  liquors  shipped,  in 
Des  Moines  county. 

III.  We  next  inquire  whether  the  sales  made  on 
orders  approved  by  Hubner  in  Des  Moines  county  were 
3 . , .      unlawful.    Appellant  contends  that,  as  Hub- 

bwden^i       ner  held  a  permit  at  the  time,  the  sales 
proof.  were  not  in  violation  of  law.    That  sales 

were  made  is  not  questioned.  The  burden  is,  therefore, 
on  the  seller  to  show  that  they  were  tor  authorized  pur- 
poses. Code,  sec.  1649.  No  such  evidence  was  offered, 
and  the  character  of  the  sales  was  such  as  to  warrant  the 
conclusion  that  they  were  not  for  lawful  purposes. 

IV.  We  have  seen  that,  in  taking  the  orders  sub- 
ject to  the  approval  of  his  employer,  the  defendant  did 

not  make  a  complete  sale.     Section  1540  of 

'  prind^'and  the  Codc,  uudcr  which  this  charge  is  prose- 

•^"'-  cuted.  makes  it  a  misdemeanor  for  any  per- 

son  not  holding  a  permit  to  sell  intoxicating  liquors, 
and  provides  that  all  clerks,  servants  and  agents 
engaged  or  employed  in  the  manufacture,  sale  or 
keeping  for  sale,  in  violation  of  the  chapter,  of  any 
intoxicating  liquors,  shall  be  charged  and  convicted  in 
the  same  manner  as  principals  may  be.  This  defendant 
was  an  agent  employed  in  the  sale  of  intoxicating 
liquors,  in  violation  of  the  chapter  named.  To  say  that 
he  is  not  amenable  tg  the  law,  because  he  did  not  make 
a  completed  sale,  would  be  to  put  it  in  the  power  of  two 
persons,  by  such  a  plan  of  selling,  to  defeat  the  evident 
purposes  of  the  law.  It  is  true,  as  held  in  State  v, 
Douglass^  73  Iowa,  279,  that  Hubner  could  not  be  prose- 
cuted under  section  1540,  even  if  he  had  made  the  sales 
in  person,  as  it  is  expressly  limited  to  persons  not  hold- 
ing a  permit ;  yet  he  would  be  amenable,  under  other 
sections,  if  the  sales  were  unlawful.  Without  now 
determining  how  far  a  permit  held  by  a  principal  will 
protect  his  agent,  we  are  clearly  of  the  opinion  that  it 
is  no  protection  as  to  unlawful  sales.  Said  section  1640 
makes  all  clerks,  servants  and  agents  liable  who  are 
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employed  or  engaged  in  the  unlawful  business,  regard- 
less of  whether  the  principal  holds  a  permit  or  not. 

It  follows,  from  these  conclusions,  that  there  is 
ample  evidence  to  support  the  conviction,  and  it  is, 
therefore,  unnecessary  that  we  notice  the  questions  dis- 
cussed with  respect  to  the  sales  on  orders  to  the  Dallas 
Transportation  Company.    The  judgment  of  the  district 

court  is  AFFIRMED. 


John  Short,  Appellant,  v.  James  L.  Matteson, 
bT^  Appellee. 

144      dSSj 

1.  Sale :  wabrantt  :  damages.  In  an  action  for  damages  for  a 
breach  of  warranty  in  a  sale  of  a  stallion,  warranted  to  be  a  "sure 
colt  getter/'  it  was  alleged  in  the  pleadings  that  it  was  understood 
by  the  vendor  at  the  time  of  the  purchase,  that  the  horse  was  for 
breeding  purposes,  and  that  he  knew  his  warranty  to  be  false.  Held, 
that,  in  addition  to  the  difference  between  the  actual  value  of  the 
horse  when  received,  and  what  his  value  would  have  been,  if  accord- 
ing to  the  warranty,  the  vendee  was  entitled  to  recover,  as  special 
damages,  the  reasonable  costs  and  expenses  incurred  for  advertis- 
ing, keeping  and  standing  the  horse  for  breeding  purposes,  prior  to 
the  discovery  of  the  breach  of  the  warranty. 

2. : : .    The  right  of  the  vendee  to  recover  in  such 

case  is  not  dependent  upon  the  return  of,  or  an  offer  to  return,  the 
horse,  upon  the  discovery  of  a  breach  of  the  warranty. 

8. : ;•  KNOWLEDGE  OF  VENDOR.    The  fact,  that  a  special 

finding  of  the  jury,  that  the  horse  got  with  foal  only  nineteen 
per  cent,  of  the  mares  served  in  previous  years,  is  not  supported  by 
the  evidence,  held,  not  material,  as  such  finding  went  simply  to 
show  the  vendors  knowledge  that  the  warranty  was  false  at  the 
time  of  the  sale,  and  such  knowledge  was  not  essential  to  the 
vendee's  right  to  recover  damages,  asabovj  stated. 

Appeal  from    Carroll   District    Court. — Hon.  J.  H- 

Macomb p:r.  Judge. 

Friday,  January  23,  1891. 

Action  on  a  promissory  note  for  four  hundred  dol- 
lars. The  answer  admits  the  execution  and  delivery  of 
the  note,  and  avers  that  the  consideration  was  a  certain 
stallion,  which  the  plaintifif  warranted  to  be  a  "sure  colt 
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getter;"  that  there  was  a  breach  of  the  warranty  ;  and 
also  contains  averments  of  general  and  special  damages. 
The  answer,  in  addition  to  the  warranty,  contains  aver- 
ments of  fraud  on  the  jyart  of  plaintiff  in  making  repre- 
sentations as  to  the  qualities  of  the  horse.  The  issues 
to  be  tried  are  presented  by  the  answer  and  a  reply 
containing  a  denial.  The  jury,  in  answer  to  interroga- 
tories submitted,  found  specially  that  there  was  a  war- 
ranty, and  a  breach  thereof;  that  the  representations 
made  were  fraudulent ;  that  the  actual  value  of  the 
horse  when  sold  to  defendant  was  seventy-five  dollars  ; 
that  the  damage  for  the  breach  of  warranty  was  three 
hundred  and  twenty-five  dollars ;  that  the  damage,  "by 
reason  of  false  representations,"  was  one  hundred  and 
twenty-seven  dollars.  The  jury  returned  a  general  ver- 
dict for  defendant  for  fifty-two  dollars,  which  the  court 
reduced  to  forty-two  dollars,  and  gave  judgment 
thereon,  for  which  the  plaintiff  appeals.  ' 

Bevj,  L  Salinger^  for  appellant. 

Oeo.  H.  Cloudy  for  appellee. 

Gbangeb,  J. — I.    We  may  facilitate  the  disposition 
of  the  case  by  first  presenting  and  considering  a  proposi- 
tion presented  by  the  appellant  as  follows : 
*  raniyrdama-    ''The  vital  questiou,  therefore,  is,  what  are 

legitimate  damages  upon  a  breach  of  the 
warranty  that  a  stallion  is  a  sure  colt  getter,  admitting 
for  argument's  sake  that  the  warrantor  knew  his  war- 
ranty to  be  false)  The  fraud  in  this  case  arises  alone 
from  the  fact  that,  in  addition  to  the  representations 
that  constitute  the  warranty,  the  plaintiff  knew  them  to 
be  false ;  and,  as  there  is  no  question  of  exemplary  dam- 
ages, the  rule  of  damages  is  the  same,  whether  the 
recovery  is  for  the  breach  of  the  warranty  or  the  fraud. 
Likes  V.  Baer^  8  Iowa,  870.  The  district  court  gave  to 
the  jury  the  following  rules  to  govern  in  estimating 
defendant's  damage:  First.  The  difference  between 
the  value  of  the  horse  as  it  actually  was  received,  and 
what  his  value  would  have  been,  if  he  had  been  as 
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warranted  ;  and,  second^  *  *  *  the  reasonable  expense, 
cost  and  trouble  for  advertising,  keeping  and  standing 
the  horse  during  the  season  for  that  purpose,  and  prior 
to  the  discovery  of  the  condition  of  the  stallion  by  the 
defendant,  should  be  added  to  the  damages  indicated  in 
the  first  division."  The  appellant's  contention  is  as  to 
the  second  rule,  and  he  claims  that  it  has  no  support  in 
the  law,  and  very  many  cases  are  cited  to  show  that  the 
rule] first  given  by  the  court  is  the  correct  one.  That  it 
is  correct  as  a  general  rule,  that  is,  as  the  rule  for  gen- 
eral damage,  there  is  no  doubt,  and  that  is  the  purport 
of  the  cases  to  which  we  are  cited.  But,  under  the 
pleadings  and  proofs  of  this  case,  there  are  two  classea 
of  damages, — general  and  special.  The  contract  price 
for  the  horse  was  four  hundred  dollars.  The  jury  found 
the  actual  value  to  be  seventy-five  dollars.  With  the 
facts  found  the  law  presumes  a  damage  of  three  hun- 
dred and  twenty-five  dollars,  which  the  jury  found,  and 
it  is  in  accord  with  the  rule  that  appellant  concedes  to 
be  correct.  The  damages  designated  by  the  second  rule 
are  such  as  may  arise,  but  are  not  presumed  to  by  the 
law,  and  hence  they  are  known  as  "special  damages,*' 
and  can  be  proven  only  when  alleged,  and,  if  a  proxi- 
mate result  of  the  breach  or  fraud,  'they  are  recoverable. 
Georgia  v.  Kepford^  45  Iowa,  48 ;  2  Qreenl.  Ev.  [  Redf . 
Ed.]  sec.  254;  Mann  v.  Taylor^  78  Iowa,  355.  It  is 
averred  in  the  petition  in  this  case,  that,  when  the  horse 
was  purchased,  it  was  understood  that  he  was  to  be 
used  for  breeding  purposes,  and,  if  so,  his  use  for  that 
purpose  would  involve  care  and  expense  in  thus  keeji- 
ing  him,  and  if,  because  of  the  wrongful  act  of  the  plain- 
tiff, such  expenses  were  rendered  useless,  the  loss  would 
be  the.  proximate  result  of  the  wrong,  and  such  as  the 
parties  at  the  time  of  making  the  contract  might  have 
contemplated.  Mann  v.  Taylor^  supra;  Joy  v.  Bitzei^ 
77  Iowa,  73,  and  authorities  there  cited.  These  author- 
ities conclusively  dispose  of  the  question  favorably  to 
the  action  of  the  district  court. 

II.     The  record  discloses  that  there  was  an  attempt 
by  the  defendant  to  rescind  the  contract,  and  that  to 
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„  „  that  end  there  was  an  offer  to  return  the 

8«  Tbb  Bamo. 

horse,  which  was  refused  by  plaintiff,  and 
this  point  gives  rise  to  many  assignments  and  argu- 
ments thereon ;  but  they  need  not  be  considered,  as 
other  questions  control  the  case  in  this  court.  The  jury 
found,  upon  sufficient  evidence,  that  there  was  a  war- 
ranty and  a  breach  thereof,  and  under  correct  rules  it 
estimated  the  damages.  The  return  of  the  horse,  or  an 
offer  to,  was  not  essential  to  the  right  of  recovery  for  a 
breach  of  the  warranty.  The  recovery  under  the  judg- 
ment is  not  the  purchase  price  of  the  horse,  but  requires 
the  defendant  to  pay  the  actual  value  of  the  horse,  and 
retain  it,  and  gives  him  what  he  overpaid,  with  pther 
resulting  damages.  Regardless  of  the  cflfer  to  return 
the  horse,  these  facts  will  sustain  the  judgment.  Where 
a  judgment  has  such  support,  we  need  not  inquire 
after  errors  which  could  not,  if  found,  be  reversible. 

III.  There  is  a  complaint  that  the  jury  found  spe- 
cially that  the  horse  only  got  with  foal  nineteen  per 

cent,  of  the  mares  served  the  year  before 
'  knowledge  of  the  defendant  bought  him,  and  it  is  said  that 

there  is  no  testimony  on  which  to  base  such  a 
finding,  as  there  was  no  proof  as  to  how  many  mares  he 
served.  If  the  complaint  is  true,  we  cannot  reverse 
because  of  it,  for  there  was  testimony  on  which  the  jury 
could,  and  it  did,  find  that  of  the  mares  served  the  follow- 
ing year,  and  after  the  warranty,  only  fourteen  per  cent, 
were  with  foal.  Prom  such  evidence  the  jury  could 
surely  find  that  the  horse  was  not  a  sure  colt  getter,  and 
that  there  was  a  breach  of  the  warranty.  The  importance 
of  the  testimony,  and  the  facts  as  to  the  percentage  of 
mares  with  foal  the  previous  year,  were  mainly  import- 
ant as  bearing  on  the  question  of  the  plaintiff's 
knowledge  of  the  fact  to  show  the  fraud,  which  is  not 
essential  to  support  the  judgment,  as  the  breach  of  the 
warranty  may  be  complete  without  it. 

Many  other  questions  are  argued,  but  the  record 
presents  no  error  for  which  the  judgment  should  be 
reversed,  and  it  is  affirmed. 

Vol.  81—41 
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The  State  of  Iowa,   Appellee,   v.  A.   L.  Snow, 

Appellant. 

1.  Ck>nBtitutional  Law:  lboislatiyb  enactments:  title.  The 
subject  of  a  legislative  act  prohibiting  the  sale  of  any  article 
intended  for  use  as  lard,  which  contains  any  ingredient  but  the 
pure  fat  of  healthy  swine,  unless  it  be  labeled  **  compound  lard/' 
and  designate  the  name  and  proportion  of  each  ingredient  con- 
tained therein,  is  sufficiently  described  in  the  title,  "An  act  to 
prevent  fraud  in  the  sale  of  lard,  and  to  provide  punishment  for 
the  violation  thereof." 

2.     :  pouoE  POWER :  regulation  of  trade.    Such  an  act  as 

above  described  is  within  the  police  powers  of  the  state,  and  is 
not  in  violation  of  the  constitution  of  Iowa,  article  1,  section  9 
nor  of  the  constitution  of  the  United  States,  fourteenth  amend- 
ment, article  1. 

8.  Information :  sale  of  oompound  lard.  An  information  charg- 
ing a  person  with  selling  a  bucket  or  package  filled  with  an 
article  intended  for  use  as  lard,  which  contained  other  ingredients 
than  the  pure  fat  of  healthy  swine,  and  which  bucket  or  package 
did  not  bear  on  the  top  or  outer  side  thereof  the  name  and  propor- 
tion, in  pounds  and  fractional  parts,  of  each  ingredient  contained 
therein,  sufficiently  charges  an  offense  under  the  above  statute. 

Appeal  from  Pottawattamie    District   Court. — Hon. 

C.  P.  LooFBOuRow,  Judge. 

Friday,  January  23,  1891. 

The  defendant  was  convicted  upon  an  information 
before  a  justice  of  the  peace  for  unlawfully  selling 
adulterated  lard.  An  appeal  was  taken  to  the  district 
court,  where  he  was  again  found  guilty  of  the  charge, 
and  he  appeals  to  this  court. 

Wrightj  Baldwin  &  Haldane^  for  appellant. 

John  F.  Stone^  Attorney  General,  and  Thos.  A. 
Cheshire^  for  the  State. 
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TioKAL  law: 
legislative 
enactmentB 
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RoTHROOK,  J. — I.     The  information  charged  the 
defendant  with  a  violation  of  chapter  79,  of  the  Acts 

of  the  Twenty-second  (Jeneral  Assembly. 
The  following  is  a  copy  of  the  title  of 
the  act  and  of  the  first  section  thereof: 
"An  act  to  prevent  fraud  in  the  sale 
of  lard,  and  to  provide  punishment  for 
the  violation  thereof.  Be  it  enacted  by  the  genei-al 
assembly  of  the  state  of  Iowa :  Section  1.  No  manu- 
facturer or  other  person  or  persons  shall  sell,  deliver, 
prepare,  put  up,  expose  or  offer  for  sale  any  lard,  or 
any  article  intended  for  use  as  lard,  which  contains  any 
ingredient  but  the  pure  fat  of  healthy  swine,  in  any 
tierce,  bucket,  pail,  package  or  other  vessel  or  wrap- 
per, or  under  any  label  bearing  the  words  'pure,' 
'refined,'  'family,'  or  either  of  said  words,  alone,  or  in 
combination  with  other  words  of  like  import,  unless 
every  tierce,  bucket,  pail,  package  or  other  vessel, 
wrapper  or  label,  in  or  under  which  said  article  is  sold, 
delivered,  prepared,  put  up,  exposed  or  ofifered  for 
sale,  bears  on  the  top  or  outer  side  thereof,  in  letters 
not  le^s  than  one-half  inch  in  length,  and  plainly 
exposed  to  view,  the  words  '  compound  lard,'  and  the 
name  and  proportion,  in  pounds  and  fractional  parts 
thereof,  of  each  ingredient  contained  therein."  It  is 
claimed  that  the  act  is  unconstitutional  because  it  is  in 
violation  of  section  29,  article  3,  of  the  constitution, 
which  section  is  as  follows  :  "  Every  act  shall  embrace 
but  one  subject,  and  matters  properly  connected  there- 
with, which  subject  shall  be  expressed  in  the  title. 
But  if  any  subject  shall  be  embraced  in  an  act 
which  shall  not  be  expressed  in  the  title  such  act 
shall  be  void  only  as  to  so  much  thereof  as  shall  not  be 
expressed  in  the  title."  It  is  argued  at  great  length 
that  the  subject  of  the  act  is  not  expressed  in  the  title, 
because  no  reference  is  made  therein  .to  the  sale  of 
adulterated  lard.  It  is  claimed  that  lard  is  the  fat  of 
swine  after  being  melted  and  separated  from  the  flesh, 
and  that  any  adulteration  of  lard  by  the  admixture  of 
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other  ingredients  constitutes  a  commodity  which  is  not 
lard.  The  body  of  the  act  prohibits  the  sale  of  the 
admixture  without  the  specified  labels.  It  is  contended 
that,  ms  the  prohibited  sales  are  for  a  substance  or 
articles  that  is  not  lard,  the  subject  of  the  act  is  not 
embraced  in  the  title.  It  is  not  to  be  denied  that,  in 
the  dictionary  definition,  lard  is  defined  to  be  the  fat 
of  swine.  It  is  contended  that  the  commercial  meaning 
is  the  same. 

We  have,  we  think,  fairly  stated  the  grounds  upon 
which  counsel  contend  that  the  act  in  question  is  viola- 
tive of  the  constitutional  provisions  above  cited.  It  is 
true  that  the  definition  of  lard  is  correctly  stated  by 
counsel,  but  when  it  is  attempted  to  apply  technical 
definitions  of  words  in  construing  statutes,  for  the  pur- 
pose of  overthrowing  the  statute,  courts  ought  to  pro- 
ceed with  caution.  It  is  not  denied  that  certain 
substitutes  for  pure  lard,  made  up  of  cotton-seed  oil, 
and  possibly  other  cheaper  ingredients,  are  put  upon 
the  market  for  sale  as  lard.  The  title  of  the  act  is : 
"  To  prevent  fraud  in  the  sale  of  lard."  The  object  of 
the  constitutional  provision  is  to  advise  the  public  by 
the  title  of  the  statute  of  the  subject  of  the  legislation, 
and  to  prevent  provisions  from  being  inserted  therein 
which  might  escape  public  attention.  The  title  of  this 
act  is  a  plain  statement  that  it  is  to  prevent  fraud  in 
the  sale  of  lard,  and  the  body  of  the  act  ought  not  to 
be  limited  to  any  technical  definitions  of  that  word. 
Counsel  for  defendant  cite  a  large  number  of  authori- 
ties in  which  it  has  been  held  that  statutes  are  void 
because  the  subject  of  legislation  is  not  properly  stated 
in  the  title.  We  do  not  deem  it  necessary  to  cite  nor  to 
refer  to  these  cases  further  than  to  say  that  they  involve 
questions  such  as  that  where,  in  the  title,  the  subject  is 
stated  to  be  the  sale  of  intoxicating  liquors,  the  act 
cannot  include  a  provision  punishing  a  person  for 
becoming  intoxicated,  and  an  act  regulating  the  sale  of 
intoxicating  liquors  by  its  title  will  not  authorize  the 
enactment  of  provisions  therein  prohibiting  such  sale. 
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In  the  act  under  consideration  we  discover  no  such 
departure  from  the  subject  stated  in  the  title. 

II.    It  is  further  contended  that  the  act  is  uncon- 
stitutional because  it  is  an  unwarranted  interference 

with  trade  in  an  article  of  food  of  daily 
^  P^en'rega-   cousumptiou,    aud  is,  therefore,  iu  contra- 
trade.^'        vention  of  that  clause  of  the  constitution  of 

the  state  which  provides  that  no  person 
«hall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law,  and  that  it  is  in  violation  of  the 
fourteenth  amendment  of  the  constitution  of  the  United 
States,  which  provides  ''that  no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States,  nor  shall 
any  state  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law,  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the 
law."  Counsel  for  the  defendant  cite,  in  support  of 
their  argument,  the  case  of  People  v.  Marx^  99  N,  Y. 
877,  as  exactly  in  point  on  this  question.  That  was  a 
case  founded  upon  a  statute  which  absolutely  forbade 
the  sale  of  oleomargarine  as  an  article  of  food.  The 
testimony  in  the  case  showed  that  the  article  sold  was 
not  injurious  or  unwholesome,  and  that  its  constituent 
parts  were  practically  the  same  as  those  of  butter. 
The  act  was  held  to  be  unconstitutional  and  void.  It 
will  be  observed,  however,  that  there  is  a  marked  dis- 
tinction between  that  case  and  this.  In  this  case  the 
law  does  not  prohibit  the  sale  of  the  article.  The  act 
is  a  mere  regulation  by  which  the  public  may  know  by 
inspection  of  the  package  the  ingredients  used  in  its 
preparation.  If  it  resembles  lard,  it  is  surely  no 
infringement  of  any  right  of  the  grocery-man  or  dealer 
to  require  him  to  make  known  to  the  public,  in  a 
proper  manner,  the  constituent  parts  of  the  article 
which  he  offers  for  sale.  Such  a  law  is  clearly  within 
the  police  power  of  the  state.  It  is  said  in  the  case  of 
Oity  of  Council  Bluffs  v.  Railway  Go.^  46  Iowa,  838: 
*'  We  fully  recognize  the  doctrine  that  the  state,  by 
virtue  of  its  police  power,  may  enact  all  such  laws  as 
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may  be  necessary  or  proper  to  protects  ita  citizens  in 
their  persons,  health  and  property,  to  guard  them 
against  fraud,  impositions  and  oppressions,  even 
where  such  laws  may,  in  some  respects,  affect  persons 
or  corporations  engaged  in  the. transportation  of  for- 
eign or  interstate  commerce,  such  as  quarantine  and 
health  laws,  all  laws  to  prevent  the  commission  of 
felonies,  misdemeanors  or  other  breaches  of  the  peace." 
It  is  apparent,  from  an  analysis  of  the  act  under  con- 
sideration, that  it  is  not  an  infringement  of  the  right  of 
any  citizen.  Its  provisions  are,  in  substance,  just  this  : 
If  a  dealer  offers  for  sale  an  article  intended  to  be  used 
for  lard,  he  must  label  it  so  that  the  public  may  not  be 
deceived  or  defrauded  by  paying  the  value  of  pure  lard 
for  a  cheaper  article.  If  the  dealer  will  label  the  arti- 
cle so  that  the  public  may  know  what  they  purchase, 
he  may  deal  in  it  with  impunity.  This  much  the  law- 
making power  may  demand  of  him  without  impairing 
any  right  of  property,  or  the  exercise  of  any  lawful 
business. 

III.     It   is   claimed    that   the    information    upon 
which  the  prosecution    is    based    does  not  charge  a 

violation  of  the    statute.     Although    the 

8.  Information:       ....  i_.i  --x- 

Bale  of  com-    statute  IS  somewhat  obscure  m  its  meaning, 

pound  lard. 

it  is  quite  plain  that  the  penalty  therein 
provided  for  is  incurred,  if  a  person  sells  a  bucket  or 
package  filled  with  an  article  intended  for  use  as  lard, 
which  contains  other  ingredients  than  the  pure  fat  of 
healthy  swine,  and  which  bucket  or  package  does  not  bear 
on  the  top  or  outer  side  thereof  the  name  and  proportion 
in  pounds  and  fractional  parts  thereof,  of  each  ingredient 
contained  therein.  This  is  the  substance  of  the 
information.  If  the  bucket  alleged  to  have  been  sold 
did  not  bear  a  statement  of  the  ingredients,  the  offense 
was  complete,  no  matter  whether  it  was  stamped 
''pure,"  "refined,"  ''family"  or  ''compound"  lard. 
The  information  is  in  the  language  of  the  statute,  so  far 
as  it  is  necessary  to  constitute  the  offense,  and  that  this 
is  sufficient  has  been  many  times  decided  by  this  court. 
Affibmed. 


\ 
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Carltok  Whebleb,  Appellee,  v.  W.  H.  Mekold  et  al.. 

Appellants. 

Mortgage :  bboobd  :  noticb.  In  an  action  bj  a  junior  mortgagee 
for  the  foreclosure  of  hiB  mortgage,  and  for  permission  to  redeem 
from  the  prior  mortgage,  the  latter  relief  will  not  be  denied, 
because,  by  reason  of  an  extension  of  time  for  payment  granted 
the  mortgagor,  the  mortgage  debt  is  not  due,  where  it  appears 
that  the  plaintiff  had  neither  actual  nor  constructive  notice  of 
such  extension  of  time  at  the  time  he  received  his  mortgage. 

Appeal  from,   Sac  District  Court. — Hon.   James  H. 

MAcpMBER,  Judge. 

Friday,  January  23,  1891. 

This  is  an  action  to  foreclose  a  mortgage.  There 
was  a  decree  granting  the  relief  prayed  for  in  plaintiff's 
petition.  The  defendants,  who  are  senior  mortgagees, 
appeal. 

W.  A.  HelselU  for  appellants. 

It,  M.  Hunter^  for  appellee. 

Beok,  C.  J. — I.  This  case  is  triable  here  de  novo. 
The  facts  are  these :  The  plaintiff  seeks  in  this  action 
to  foreclose  a  mortgage  on  lands  executed  September 
8,  1888,  to  secure  three  promissory  notes  before  given. 
The  mortgagee  assigned  the  mortgage  to  plaintiff,  who 
brings  this  action,  making  the  mortgagors,  Menold  and 
wife,  and  the  senior  mortgagees,  Capen  and  Helsell, 
defendants.  These  mortgagees  separately  hold  mort- 
gages executed  by  Menold  and  wife  on  the  land  covered 
by  plaintiff's  mortgage.  These  mortgages  were  exe- 
cuted and  filed  for  record  in  1888  and  1884,  before  the 
execution  of  plaintiff's  mortgage.  The  dates  of  the 
execution  and  recording  of  the  mortgages  need  not  be 
more  particularly  stated.    The  time  of  payment  of  the 
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mortgages  exectited  before  plaintiff's  mortgage  was 
extended,  under  an  agreement  between  the  mortgagors 
and  the  several  mortgagees,  so  that,  when  this  action 
was  begun,  the  senior  mortgagees  could  not  have  insti- 
tuted actions  to  foreclose  their  respective  mortgages. 
This  extension  of  time  of  payment  was  made  by  one  of 
the  mortgagees  by  a  written  agreement,  after  plaintiff's 
mortgage  was  executed,  and  a  like  extension  was  made 
by  the  other  mortgagee  by  an  oral  agreement,  but  the 
d^te  thereof  does  not  appear.  It  is  not  shown  that 
plaintiff  had  notice  of  these  extensions  of  time  of  pay- 
ment, either  when  he  took  his  mortgage  or  before  this 
suit  was  brought.  The  plaintiff,  in  his  petition,  asks, 
in  effect,  that  he  be  permitted  and  authorised  to  redeem 
from  the  other  mortgages  on  the  land  held  by  defend- 
ants, upon  paying  the  amount  found  due  thereon,  and 
that  his  mortgage  be  foreclosed.  This  relief  was 
granted  by  the  decree.  The  mortgagors  did  not 
answer  in  the  court  below,  and  do  not  appeal.  They 
make  no  objection  to  the  decree. 

II.  The  defendants,  Capen  and  Helsell,  insist  that, 
as  the  debts  secured  by  their  mortgages  were  not  due, 
plaintiff  cannot  maintain  his  action  to  redeem  and  fore- 
close ;  that,  the  time  for  the  payment  of  the  mortgages 
being  fixed  by  contract,  plaintiff  cannot  interfere  and 
require  defendants  to  accept  the  money  due  on  the 
mortgages  by  redeeming  therefrom. 

III.  We  need  not  determine  whether,  if  plaintiff 
had  known  when  he  took  his  mortgage,  or  could  have 
been  charged  with  notice,  that  the  payment  of  the  debts 
had  been  extended,  he  could  enforce  his  right  to 
redeem,  and  foreclose  before  the  maturity  of  the  debts 
under  the  new  contract.  The  case,  as  presented  by  the 
abstract,  does  not  show  such  knowledge  or  notice.  We 
are  to  determine  whether  plaintiff,  without  such  knowl- 
edge or  notice,  is  bound  by  the  contract  of  extension 
made  by  the  senior  mortgagees  and  the  mortgagors. 

IV.  It  is  presumed  that  plaintiff,  when  he  took 
his  mortgage,  relied  upon  the  record  to  disclose  the 
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prior  incumbrances,  and  the  dates  of  their  maturity. 
The  holders  of  these  prior  incumbrances  will  not  be  per- 
mitted to  unite  with  the  mortgagors,  and  so  change  the 
contract  in  any  particular,  that  it  would  prejudice  sub- 
sequent incumbrancers,  having  no  notice  or  knowledge 
of  such  change.  The  prejudice  resulting  to  the  subse- 
quent incumbrancer  in  this  case  is  obvious.  He  is 
delayed  in  the  foreclosing  of  his  mortgage,  and  the 
redemption  under  it,  while  the  security  is  being  con- 
sumed by  .the  accumulation  of  interest  on  the  debt  of 
the  senior  mortgage.  Jones,  Mortg.,  sees.  730  and  732. 
Other  points  need  not  be  considered.  It  is  our  con- 
clusion that  the  decree  of  the  district  court  ought  to  be 

AFFIRMED. 


S.  F.  Latheop,  Appellant,  v.  James  Haley  et  al.^ 

Appellees. 

Water  Bight ;  removing  ice  from  :  injunction.  Where  a  mUl- 
owner  owns  the  water  in  a  river  flowing  over  the  land  of  an  adjoin- 
ing owner,  the  removal  of  ice  from  the  river  at  such  point,  under 
license  from  such  adjoining  owner,  is  not  such  an  infringement  of 
the  miU-owner's  rights  as,  in  the  absence  of  proof  of  substantial 
injury  therefrom,  will  entitle  him  to  an  injunction.   * 

Appeal  from   Hardin  District  Court — Hon.  D.  R. 

HiNDMAN,  Judge. 

Saturday,  January  24,  1891. 

Action  in  equity  to  enjoin  the  defendants  from 
cutting  and  removing  ice  from  the  Iowa  river.  There 
was  a  decree  dissolving  the  temporary  injunction  and 
dismissing  plaintiff 's  bill.    The  plaintiff  appeals. 

AXbtooTc  &  Hardin^  for  appellant. 

TT.  J,  Moir^  for  appellees. 
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Given,  J. — The  following  facts  are  nndisputed: 
On,  and  prior  to,  March  4,  1857,  Charles  Boyle  was  the 
owner  of  a  certain  mill  lot  and  property  on  the  Iowa 
river,  in  the  town  of  Steamboat  Rock,  Hardin  county, 
and  lands  above  the  mill  lot  extending  across  the  river. 
On  March  4,  1857,  he  conveyed  the  mill  property  and 
lands  above  owned  by  him,  except  twenty  acres  thereof. 
Following  a  description  of  the  mill  lot  and  land  is  a 
recital  that  they  are  conveyed,  ''together  with  the 
water-right  of  the  Iowa  river,  from  the  south  line  of 
said  mill  lot  to  the  north  line  of  the  southeast  quarter 
of  the  northeast  quarter  of  section  21,  township  88, 
range  19,  west,  and  all  the  appurtenances  thereto  belong- 
ing." Subsequently,  and  after  said  deed  was  recorded, 
Charles  Boyle  conveyed  the  twenty  acres,  of  which 
J.  C.  McConchie  became  the  owner,  January  22,  1876, 
which  twenty  acres  lay  under  and  on  both  sides  of  the 
river.  The  flowage  caused  by  the  plaintiff's  milldam 
extended  back  and  over  said  twenty  acres.  In  the 
month  of  January,  1888,  McConchie  granted  to  the 
defendants  the  right  to  cut  and  haul  ice  from  off 
the  river  or  mill-pond  over  his  own  land,  in  pursuance 
of  which  they  had  cut  and  removed  about  live  tons 
within  the  limits  of  said  twenty  acres,  when  the  tempo- 
rary injunction  granted  herein  was  served  upon  them. 

The  questions  presented  are  as  to  what  rights  the 
plaintiff  acquired  by  his  deed  as  to  the  ice  formed  in  the 
river  within  the  limits  of  McConchie' s  twenty  acres^ 
and  whether  the  removal  of  ice  as  being  done  by  the 
defendants  was  such  a  violation  of  that  right  as  to 
entitle  the  plaintiff  to  an  injunction.  The  plaintiff  rests 
his  claim  to  injunction  solely  upon  his  deed,  and  the 
fact  that  McConchie  holds  by  subsequent  conveyance 
from  the  same  grantor.  Numerous  authorities  are  cited 
with  respect  to  the  rights  of  riparian  owners  that  are 
inapplicable,  because  not  controlled  by  conveyances 
from  a  common  grantor.  The  appellant's  contention  is, 
that  the  plaintiff's  rights  in  the  water  on  or  flowing 
over  the  twenty  acres  are  the  same,  whether  it  be  in 
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the  liquid  or  congealed  form ;  that,  by  the  recital  in 
the  deed,  "together  with  the  water-right  of  the  Iowa 
river,"  Boyle  conveyed  to  him  the  right  to  have  the 
water  stand  upon,  and  flow  over,  the  twenty  acres  unob- 
structed and  undiminished  by  the  owner  of  the  twenty 
acres;  that,  as  McConchie  took  title  under  subse- 
quent conveyance  from  Boyle,  he  took  subject  to  that 
right  of  plaintiff ;  and  that  the  removal  of  ice  is  a  vio- 
lation of  his  right,  in  that  it  lessens  the  quantity  of 
water  with  which  to  operate  his  mill.  Without  now 
determining  the  true  construction  of  the  deed,  but  con- 
ceding it  to  be  as  claimed,  we  inquire  whether  the 
removal  of  ice,  as  being  conducted  by  defendants,  would 
materially  lessen  the  flow  of  water  to  plaintiff 's  mill ;  for 
surely  there  is  no  ground  for  injunction  unless  there  is 
a  substantial  injury  to  be  prevented.  The  plaintiff  and 
Mr.  Baker  testify  that,  as  a  rule,  the  mill  was  always 
short  of  water,  but  they  do  not,  nor  does  any  other  wit- 
ness, say  that  removing  ice  from  the  back-water  would 
reduce  the  supply.  It  will  be  noticed  that  the  ice  was 
being  taken  from  the  mill-pond,  the  still  water  backed 
up  by  the  dam.  The  flow  from  above  would  soon  fill 
the  space  made  vacant  by  the  removal  of  the  ice;  but  the 
argument  is  that  that  flow  is  thereby  diverted  from 
passing  immediately  to  the  mill.  Technically  speaking, 
this  may  be  true,  but  our  inquiry  is  whether  the  taking 
of  the  ice  was  a  real  and  substantial  injury  to  plaintiff. 
We  think  the  testimony  fails  to  so  show,  and  that  the 
decree   of    the   district   court   should,    therefore,   be 

AFFIRMED.  |»   JJl 
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Samuel  P.  Withrow,  Appellant,  v.  Lillie  M.  '^  ^H 

Walker  et  al.j  Appellees.  g  a» 

Ownership  of  Land :  adverse  claimants  :  laches  :  bstoppeu    The  m  SmI 

plamtiff  received  a  conveyance  of  uncultivated  prairie  land  in  j^   ^i 

the  year  1857,  in  part  payment  of  an  antecedent  indebtednesa. ^ 

Prior  to  the  execution  of  such  conveyance,  the  plaintiff 's  grantor  .|j    ^i' 

had  mortgaged  the  same  property  to  one  C,  but  this  mortgage       i    ^ 
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was  not  recorded  until  after  the  date  of  the  deed  to  plaintiff :  there 
was  evidence  tending  to  show,  however,  that  plaintiff  had 
actual  knowledge  of  the  mortgage  before  the  acceptance  of 
his  deed.  In  18d2  the  mortgage  to  C.  was  foreclosed,  the  prop- 
erty sold  thereunder,  and  sheriff's  deeds  were  subsequently 
issued.  The  plaintiff,  however,  was  not  made  a  party  to  the  fore- 
closure proceeding.  In  the  year  1868,  the  purchaser  at  the  fore- 
closure sale  conveyed  the  property  to  one  M.,  and  he  or  his  heirs 
paid  the  taxes  on  the  land  for  all  subsequent  years,  up  to  the  com- 
mencement of  this  suit,  and  a  part  of  the  land  had  been  broken  by 
themselves  or  their  tenants.  All  the  parties  interested  were  non- 
residents, but  the  plaintiff  knew  during  this  time  that  the  taxes 
were  so  paid,  that  M.  or  his  heirs  claimed  to  be  owners  of  the 
land,  and  that  the  same  was  being  improved.  In  1864,  the  plain- 
tiff commenced  an  action  to  quiet  his  title  to  the  land,  as  against 
his  grantor  and  C.  and  M.,  all  of  whom  appeared  and  answered, 
but  the  plaintiff  dismissed  the  action  without  a  trial  on  the  merits. 
Another  action  was  commenced  by  him  in  1870,  asking  to  redeem 
from  the  mortgage  foreclosure,  which  was  dismissed  for  failure  ta 
file  a  cost  bond ;  and  still  another  action  commenced  in  1887, 
against  a  tenant  of  M.'s  heirs,  to  recover  possession  of  the  land,  was 
dismissed  for  the  same  reason.  In  this  action  the  plaintiff  claims 
that  the  indebtedness  secured  by  the  mortgage  to  C.  is  barred  by 
the  statute  of  linutations,  offers  to  pay  all  taxes  that  have  been 
paid  by  M.  or  his  heirs,  and  demands  an  accounting,  and  judg- 
ment for  the  amount  in  which  the  rents  exceed  the  taxes.  Held, 
that  the  plaintiff's  conduct  estopped  him  from  claiming  title 
to  the  property  adverse  to  the  heirs  of  M. 

Appeal  from  Story  District  Court — Hon,   S.   M. 

Weaver,  Judge. 

Saturday,  January  24,  1891. 

Tins  is  an  action  to  recover  the  possession  of  real 
estate,  and  to  quiet  the  title  thereto  in  the  plaintiff. 
The  defendants  claim  to  own  and  to  be  entitled  to  the 
possession  of  the  land,  and  ask,  by  way  of  cross-peti- 
tion, that  their  title  be  confirmed  and  quieted  as 
against  plaintiff.  Judgment  was  rendered  in  favor  of 
defendants  as  prayed.    The  plaintiff  appeals. 

J.  W.  Bull^  for  appellant. 
J.  L.  Danay  tor  appellees. 


Jan.  1891]  Withrow  v.  Walker.  653 

RoBiNSOK,  J. — The  land  in  controversy  in  this 
action  consists  of  eight  hundred  acres,  situate  in  the 
counties  of  Adair,  Greene  and  Story.  On  the  eighteenth 
day  of  March,  1857,  George  H.  Reed,  in  whom  the 
title  to  the  land  was  then  vested,  executed  a  mort- 
gage thereon,  and  on  two  hundred  acres  of  land  in 
Hardin  county,  which  he  also  owned,  to  John  W. 
Cooi)er.  The  mortgage  was  given  to  secure  the  pay- 
ments of  promissory  notes,  which  amounted,  in  the 
aggregate,  to  fifty-five  hundred  and  forty  dollars, 
and  was  transferred  on  the  day  of  its  date  to  the 
Oxford  Female  College,  at  Oxford,  Ohio.  It  was 
recorded  in  Story  county  on  the  tenth  day  of  June, 
1857;  in  Hardin  county  on  the  sixth  day  of  July,  1857 ; 
in  Greene  county  on  the  twenty-seventh  day  of  August, 
1860  ;  and  in  Adair  county  on  the  next  day.  On  the 
seventh  day  of  April,  1857,  Reed  conveyed  the  land 
described  in  the  mortgage  to  plaintiff.  The  considera- 
tion named  in  the  deed  was  seven  thousand  dollars. 
At  that  time,  Reed  was  owing  to  plaintiff  the  sum  of 
ten  thousand  dollars,  and  the  conveyance  was  made  on 
account  of  that  indebtedness.  On  the  twenty-fourth  day 
of  April,  1862,  the  Oxford  Female  College  commenced 
an  action  in  the  district  court  of  Greene  county  for  the 
foreclosure  of  the  mortgage,  making  Reed  and  his  wife 
parties  defendant,  and  serving  the  original  notice  by 
publication.  In  August,  1862,  judgment  was  rendered 
in  favor  of  the  college  for  fiftj'^-f our  hundred  and  twenty- 
nine  dollars,  and  a  decree  foreclosing  the  mortgage  was 
entered,  Reed  and  wife  not  appearing.  Executions 
were  issued  on  the  judgment,  the  land  was  sold  there- 
under to  the  college,  andsherifl's'  deeds  executed  there- 
for, and  recorded.  On  the  thirtieth  day  of  November, 
1868,  the  college  conveyed  all  the  land  sold  under  the 
degree  of  foreclosure,  including  that  in  Hardin  county, 
to  Robert  D.  Morris.  Morris  was  for  a  number  of  years 
president  and  financial  agent  of  the  college.  He  died  in 
the  year  1882.  The  record  shows  that  the  taxes  on  the 
land  in  question  for  the  year  1857,  and  all  subsequent 
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years,  were  paid  by  Morris  and  his  executors.  In  Feb- 
ruary, 1878,  he  hauled  lumber  for  yard  and  stable  on  the 
Story  county  land,  and,  in  March,  April,  May  and  June 
of  that  year,  broke  one  hundred  and  eighty  acres  of  it. 
During  the  next  year,  he  broke  twenty  acres,  and,  dur- 
ing the  year  1884,  he  broke  seventy  acres.  After  he 
received  the  deed  from  the  college,  in  1868,  he  at  all 
times  claimed  to  be  the  owner  of  the  land  until  his 
death,  and,  since  that  time,  it  has  been  claimed  by  his 
heirs.  All  the  persons  who  have  claimed  to  be  inter- 
ested in  the  land,  as  owners,  since  the  year  1857,  have 
been  non-residents  of  Iowa.  Prior  to  the  year  1878, 
the  land  was  unimproved  prairie,  and  not  in  the  actual 
possession  of  anyone.  The  only  possession  plaintiff 
ever  had  was  that  which  the  deed  to  him  would  confer. 
In  1864,  plaintiff  commenced  an  action  in  the  district 
court  of  Story  county,  to  quiet  his  title  to  the  lands  in 
question,  making  Cooper,  Reed  and  Morris  parties 
defendant.  They  appeared,  and  filed  answers,  but  the 
case  was  dismissed  by  the  plaintiff  without  a  trial  upon 
the  merits.  In  the  year  1870,  plaintiff  commenced 
action  in  the  same  court,  making  Morris  defendant,  and 
asking  to  redeem  from  the  mortgage  foreclosure.  That 
was  dismissed  in  the  year  1871,  on  account  of  the  fail- 
ure of  the  plaintiff  to  tile  a  cost  bond.  A  third  action 
commenced,  in  the  year  1887,  against  J.  C.  Lee,  a  ten- 
ant, to  recover  the  land  in  Story  county,  was  dismissed 
for  the  same  reason.  The  defendants  in  this  action  are 
the  heirs  of  Robert  D.  Morris,  deceased,  and  their 
tenants. 

Plaintiff  claims  that,  at  the  time  he  received  the 
deed  from  Reed,  he  had  no  knowledge  of  the  mortgage 
to  Cooper ,  that  he  was  not  made  a  party  to  the  fore- 
closure proceedings,  and  had  no  knowledge  of  them ; 
that  the  debt  secured  by  the  mortgage  is  barred  by  the 
statute  of  limitations  of  the  state  of  Ohio,  and  of  this 
state ;  and  that  he  is  entitled  to  an  accounting.  He 
offers  to  pay  all  taxes  that  have  been  paid  by  Morris 
and  defendants,  and  demands  an  accounting  and  judg- 
ment for  the  amount  which  the  rents  exceed  the  taxes. 


KK/ 
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The  deed  of  Reed  to  plaintiff  was  recorded  in  Story- 
county  in  July,  1861.  The  acknowledgment,  however, 
was  so  defective  that  the  record  of  the  instrument  did 
not  give  constructive  notice  at  the  time  the  foreclosure 
proceedings  were  commenced.  It  is  insisted  by  appel- 
lant that,  although  the  acknowledgment  was  defective 
when  recorded,  yet  the  college  had  actual  notice  of  the 
existence  of  the  deed ;  that  the  acknowledgment  and 
record  were  legalized  by  subsequent  acts  of  the  general 
assembly ;  that  the  holder  of  the  legal  title  is  necessary 
to  a  foreclosure  suit,  and  that  a  valid  decree  of  foreclos- 
ure cannot  be  rendered  until  he  is  made  a  party ;  that 
plaintiff  was  not  made  a  party  to  the  foreclosure  pro- 
ceedings of  1862,  and  Reed  was  made  a  party  only  by 
publication,  and  failed  to  appear;  therefore,  that  the 
court  acquired  no  jurisdiction  to  render  a  decree  which 
could  affect  the  title  to  the  land  ;  that  Morris  and  his 
heirs  acquired  possession  only  as  mortgagees,  and  that 
a  possession  so  acquired  and  held  cannot  be  adverse  to 
the  owner  of  the  fee ;  that  plaintiff  has  never  been 
challenged  to  assert  or  defend  his  title,  and  can  now 
claim  it. 

We  do  not  find  it  necessary  to  determine  all  the 
questions  presented  by  appellant.  It  is  contended  by 
appellees  that  the  facts  disclosed  by  the  record  are  such 
that  appellant  should  be  estopped  from  asserting  title 
against  them,  and  we  think  the  claim  is  well  founded. 
As  already  otated,  plaintiff  took  the  deed  from  Reed  on 
account  of  an  antecedent  debt.  He  parted  with  nothing 
of  value  at  that  time,  released  no  security,  and  entered 
into  no  new  undertaking.  The  testimony  as  to  the  time 
when  he  receivt^d  the  deed  is  conflicting,  some  of  it 
tending  to  show  that  he  received  it  after  the  mortgage 
had  been  recorded,  and  with  actual  knowledge  of  its 
existence.  His  subsequent  conduct  to  some  extent  sus- 
tains that  theory.  He  admits  that  he  regarded  the  deed 
as  of  little  value,  and  made  no  attempt  to  pay  taxes,  or 
assert  any  title  adverse  to  the  mortgage  of  Cooper,  until 
he  commenced  his  action  of  1864.  It  is  true  he  had 
some  conversation  with  Reed  and  persons  rei)resenting 


656  WiTHBOW  V.  Walker.  [81  Iowa 

the  college  before  proceedings  to  foreclose  were  com- 
menced, in  which  he  claimed  title,  but  in  those  conver- 
sations he  did  not  deny  that  he  knew  of  the  mortgage 
when  Reed  conveyed  the  land  to  him,  although  it  was 
not  mentioned  in  the  deed.  Reed  told  him,  in  a  con- 
versation had  in  June,  1860,  that  he  had  knowledge  of 
the  mortgage  at  the  time  the  land  was  sold,  and  his 
answer  was:  "Did  I?"  If  he  took  any  trouble  to 
ascertain  the  fact,  he  knew  that  Morris  was  paying  all 
the  taxes  as  they  became  due,  and  in  the  year  1878,  and 
later,  he  knew  that  the  land  was  being  improved.  He 
knew  in  1864  that  the  mortgage  held  by  the  college  had 
been  foreclosed,  and  that  the  land  had  been  sold,  and 
sheriflfs'  deeds  therefor  executed.  He  knew  after  that 
date,  therefore,  that  the  college  and  its  grantees  were 
claiming  title  not  as  mortgagees  merely,  but  as  owners 
in  fee ;  and  hence  that  their  claim  was  adverse  to  him. 
He  recognized  the  validity  of  the  foreclosure  proceed- 
ings in  1870,  by  commencing  his  action  to  redeem 
therefrom.  He  claims  to  have  abandoned  the  suits  of 
1864  and  1870  for  financial  reasons,  but  we  are  satisfied 
from  his  own  testimony  that  he  had  ample  means  for 
the  prosecution  of  his  suits  to  judgment.  He  delayed 
bringing  this  suit  so  long  that  it  is  difficult,  if  not 
impossible,  to  ascertain  the  material  facts  of  the  case. 
He  is  over  ninety  years  of  age,  and  evidently  does  not 
recollect  as  well  as  he  probably  did  a  quarter  of  a  cen- 
tury ago.  His  testimony  is  in  some  respects  conflicting. 
It  is  admitted  that  his  principal  witness,  the  attorney 
who  claims  to  have  secured  the  deed  from  Reed,  is  mis- 
taken as  to  material  facts.  Reed  died  in  the  year  1882, 
and  there  is  no  means  of  supplying  the  testimony  he 
could  have  given.  From  the  year  1863,  the  defendants, 
and  those  through  whom  they  claim,  were  constantly 
asserting  title  adverse  to  plaintiff,  and  exercising  all 
the  rights,  and  discharging  all  the  duties,  which  actual 
ownership  would  confer.  The  sheriffs'  deeds  created 
at  least  such  a  color  of  title  that,  coupled  with  the 
requisite  possession,  it  would  have  ripened  into  a  per- 
fect title  by  virtue  of  the  statute  of  limitations.    Slate 
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V.  Beckepj  79  Iowa,  360;  Railway  Co.  v.  AUfreey 
64  Iowa,  600.  The  possession  taken  by  Morris  in  the 
year  1878  would  have  been  suflScient  had  he  then 
been  a  resident  of  the  state.  The  plaintifF  has  been 
negligent  for  more  than  thirty  years.  It  is  true  he 
commenced  two  actions  at  different  times,  in  which  he 
asserted  an  adverse  right,  but  he  abandoned  both  when 
defenses  were  interposed,  and  for  seventeen  years 
remained  quiet.  His  conduct  was  well  calculated  to 
induce  Morris  and  his  heirs  to  believe  that  he  had  no 
faith  in  his  alleged  title,  and  would  not  urge  it  against 
them.  The  real  owner  of  land  may,  by  his  negligence, 
estop  himself  from  asserting  title.  Hall  v.  Doran^  13 
Iowa,  370.  A  court  of  equity  "will  never  interfere  in 
opposition  to  conscience  or  good  faith.  *  *  *  It 
will  never  be  called  into  activity  to  remedy  the  conse- 
quences of  laches  or  neglect,  or  the  want  of  reasonable 
diligence."  CreatJi^s  AdmW  ©.  Sims^  5  How.  204. 
See,  also,  Sheldon  v.  Rockwell^  9  Wis.  180;  Tash  v. 
AdamSy  10  Cush.  253;  Lucas  v.  Hart^  5  Iowa,  419; 
Briggs  v.  Jasper  Co,y  49  Iowa,  483 ;  1  Pom.  Eq.  Jur. 
465.  A  court  of  equity  applies  the  rule  of  laches 
according  to  its  own  ideas  of  right  and  justice.  Every 
case  is  governed  chiefly  by  its  own  circumstances. 
Whether  the  time  the  negligence  has  subsisted  is  suffi- 
cient to  make  it  effectual  is  a  question  to  be  resolved  by 
the  sound  discretion  of  the  court.  Brown  v.  County 
of  Buena  Vista^  95  U.  S.  157.  See,  also,  Bausman  v. 
Kelley^  30  N.  W  Rep.  (Minn.)  334 ;  Sebring  v.  Sebring^ 
10  Atl.  Rep.  (N.  J.)  193  McCartin  v.  Traphagen,  11 
Atl.  Rep.  (N.  J.)  163 ;  Land  Co  v.  Macauleyy  6  S.  E. 
Rep.  (Va.)  699  ;  Sanchez  v.  Dow,  2  South.  Rep.  (Fla.) 
844 ;  Wood  v.  Egariy  2  South.  Rep.  (  La.)  191 ;  Smith  v. 
Thompscriy  7  Gratt.  112;  Le  Oendre  v.  Byrnes^  14  Atl. 
Rep.  (N.  J.)  624.  We  conclude  that,  under  the  circum- 
stances of  this  case,  it  would  be  contrary  to  the  princi- 
ples of  equity  to  permit  plaintiff  to  recover.  His  long 
silence  and  delay  in  bringing  this  action,  with  knowl- 
edge of  the  adverse  acts  and  claims  of  the  college,  Mor- 
ris and  his  heirs,  raise  a  strong  presumption  against  him. 
Vol.  81—43 
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He  has  made  it  diflBcult  for  the  court  to  ascertain  the 
exact  truth  in  regard  to  various  matters  in  issue. 
There  is  nothing  shown  which  tends  to  justify  his  con- 
duct, and  we  are  of  the  opinion  that  he  should  not  now 
be  permitted  to  assert  a  claim  adverse  to  defendants, 
nor  to  question  their  title. 

The  judgment  of  the  district  court  is  affirmed. 
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M.  A.  Allen,  Appellee,  v.  B.  P.  Kirk,  Appellant. 

Sales  of  Personal  Property:  fra.ud:  rvidencb:  cross-exami- 
nation. While,  ia  an  action  involving  the  validity  of  a  sale  of 
personal  property,  alleged  to  have  been  made  to  defraud  creditors, 
a  wide  latitude  should  be  allowed  in  the  cross-examination  of  th« 
parties  thereto,  yet,  where  the  record 'shows  an  extended  cross- 
examination  of  a  party,  the  cause  will  not  be  reversed  because 
certain  questions,  pertaining  to  matters  of  an  incidental  or  imma- 
terial nature,  or  which  were  covered  by  previous  inquiries,  were 
not  permitted. 

:  VALUES :  WITNESSES :  cOMPBTENCfY.    The  value  of  a  stock 


of  merchandise  cannot  be  shown  by  estimates  thereof  made  by 
persons  inexperienced  in  buying  or  selling  goods  in  the  same  line, 
without  examination,  and  without  knowledge  as  to  their  quality, 
quantity  or  cost. 


:  FRAUD  :  CONSPIRACY  :  DECLARATIONS  OF  VENDOR,     in  SUCh 

an  action,  the  declarations  of  the  vendor,  made  under  oath,  in 
relation  to  transactions  between  him  and  the  vendee,  but  in  the 
absence  of  the  latter,  and  after  the  consummation  of  the  sale,  are 
not  admissible  in  evidence  as  against  the  vendee,  even  under  an 
issue  as  to  a  conspiracy  between  the  parties  m  such  transaction  to 
defraud  creditors. 


:  :  EVIDENCE.    Evidence  that,  some  time  prior  to  the 

date  of  the  sale  in  question,  the  vendee  offered  twenty-five  hun- 
dred dollars  for  a  house,  and  at  the  time  had  a  large  packaige  of 
money  in  her  hand,  held,  competent  as  showing  the  vendee's  abil- 
ity to  pay  for  the  Koods  purchased. 

: :  INSTRUCTIONS.    The  defendant  asked  that  the  jury 


be  instructed  that,  if  plaintiff 's  vendor  was  insolvent,  and  made 
the  sale  in  question  to  defraud  his  creditors,  *'and  the  sale  is  sur- 
rounded with  suspicious  circumstances  in  other  respects,"  it  is 
incumbent  ui)on  the  plaintiff  to  show,  by  competent  evidence,  sat- 
isfactory to  the  jury,  that  she  paid  for  the  stock  of  goods  as  claimed 
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by  ber ;  and  that  the  ease  and  facility  with  which  a  fictitious  pay- 
ment may  be  fabricated  require  that  she  produce  all  the  proof 
which  may  reasonably  be  supposed  to  be  in  her  power  of  thei 
reality  and  fairness  of  the  transaction,  and  that  the  want  of  clear 
proof  in  this  regard,  and  without  any  satisfactory  explanation  as 
to  where  the  money  which  she  claimed  to  have  paid  came  from, 
and  how  it  was  obtained,  is  evidence  of  fraud,  and  it  is  not  sufficient 
that  the  plaintif!  merely  make  proof  of  payment,  but  she  must  give 
a  reasonable  explanation  as  to  where  the  money  came  from,  and 
how  it  was  obtained,  which  she  claims  to  have  paid  for  the  stock, 
as  such  proof  is  within  her  knowledge  and  power.  Held,  that  the 
instruction  called  for  more  than  a  preponderance  of  the  evidence  to 
establish  payment,  and  was  rightly  refused. 

6.     : :  .    The  goods  in  question  having  been  taken 

from  the  plaintiff,  under  a  writ  of  attachment  against  the  property 
of  her  vendor,  the  jury  were  instructed  that,  if  the  plaintiff  pur« 
chased  for  value  before  the  levy,  she  was  entitled  to  recover  there- 
for, **  unless  they  further  found  "  that  the  purchase  was  not  in  good 
faith,  or  that  she  had  notice  that  her  vendor  intended  to  defraud 
his  creditors,  or  that  she  had  knowledge  of  facts  which  should 
have  put  her  on  inquiry,  and  that  would  have  led  to  that  knowl- 
edge, or  that  she  purchased  in  pursuance  of  a  conspiracy  to 
defraud  the  creditors  of  her  vendor.  Held,  that  instruction  was 
proper. 


7. :  : :  relationship  of  parties.    In  such  an 

action  an  instruction  that  "  it  is  lawful  for  a  man  to  deal  with  his 
friends  and  relations,  and  that  the  presumption  of  law  is  that  such 
dealings  are  fair  and  honest,  without  any  fraudulent  intent,  and 
that  no  presumption  of  fraud  attaches  to  such  dealings,"  is  not 
erroneous. 

a, : : :  minouno  op  goods.    The  intermingling 

of  goods,  purchased  with  the  intention  to  hinder,  delay  or  defraud 
the  creditors  of  the  vendor,  with  other  goods  belonging  to  the 
vendee,  will  not  operate  as  a  forfeiture  of  ownership  in  the  latter, 
in  the  absence  of  any  showing  that  they  are  not  distinguishable 
from  the  goods  so  purchased. 

9.     :  : : .    The  plaintiff  having  mingled  the 

goods  in  question  with  goods  belonging  to  her  husband,  but  after- 
wards transferred  to  her,  held,  that,  before  the  officer  serving  the 
writ  of  attachment  could  escape  liability  for  a  levy  upon  the  latter 
goods,  he  must  show  that  be  made  a  reasonable  effort  to  distinguish 

.  them  and  separate  them,  and  was  unable  to  do  so,  or  that,  from 
the  nature  of  the  mixture,  they  of  necessity  could  not  be  sepa- 
rated. 

10.   : : :  declarations.    The  court  instructed  the 

jury  *'that  no  evidence  of  anything  said,  done  or  written  by  the 
plaintiff's  vendor,  or  the  other  alleged  coconspiratorSi  could  be 
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considered  against  the  plaintiff/'  unless  they  found  that  she  had 
entered  into  said  conspiracy,  and  that  what  was  said  or  done  was 
in  furtherance  of  the  common  design.  Held,  that,  in  view  of  the 
subject  of  the  instruction,  it  was  not  to  be  construed  as  excluding 
from  the  consideration  of  the  jury  acts  and  declarations  of  the  per- 
sons named  which  would  be  competent  as  part  of  the  res  gestce, 
though  no  conspiracy  existed. 

11,  — — : : :   admissions.    An  instruction  that,  as  a 

general  rule,  the  statements  of  a  witness,  as  to  verbal  admissions 
of  a  party,  should  be  received  by  the  jury  with  great  caution,  as 
that  kind  of  evidence  is  subject  to  imperfection  and  mistake,  is 
proper. 

12.  : : :  OONSPIBAOY  An  instruction  with  refer- 
ence to  each  conspirator  being  bound  by  the  acts  of  the  other 
further  stated  that  the  jury  must  find  that  the  conspiracy  existed 
as  alleged,  that  the  plaintiff  was  a  party  thereto,  and  that  the  acts 
and  declarations  of  the  conspirators  must  have  been  in  furtherance 
of  a  common  design,  on  the  part  of  plaintiff  and  the  other  alleged 
conspirators,  to  defraud  the  creditors  of  plaintiff's  vendor.  Held, 
not  subject  to  the  objection  that  it  bound  the  plaintiff  by  acts  and 
declarations  made  only  after  she  joined  the  conspiracy. 

18.  : :  DAMAGES.    The  defendant  having  taken  possession 

of  and  used^the  storeroom  in  which  the  goods  in  question  were  sit- 
uated at  the  time  of  the  levy,  field,  that  evidence  of  the  plaintiff  '^ 
leasehold  interest  in  the  premises,  and  of  the  amount  of  rent  paid 
thereunder,  was  competent  as  an  element  of  damage. 

Appeal  from  Oerro  Oordo  District  Court. — Hon.  John 

C.  Sherwin,  Judge. 

Saturday,  January  24,  1891. 

Action  to  recover  for  the  wrongful  taking  and  con- 
version of  a  stock  of  merchandise  belonging  to  plaintiff, 
under  writs  of  attachment  in  the  hands  of  defendant,  as 
sheriff,  against  the  property  of  P.  T.  Fisher.  The 
answer  denies  that  plaintiff  owned  the  merchandise,  and 
alleges  that  the  stock  belonged  to  Fisher,  and  that  the 
sale  thereof  by  Fisher  to  plaintiff  was  made  to  hinder, 
delay  and  defraud  the  creditors  of  Fisher,  and  in  pursu- 
ance of  a  combination  between  plaintiff,  Fisher,  Charles 
Allen  and  Ed.  Allen  to  cheat  and  defraud  the  creditors 
of  Fisher.  There  was  a  trial  by  jury,  resulting  in  a  ver- 
dict for  the  plaintiff.     The  defendant's  motion  for  a  new 
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trial  was  overruled,  and  judgment  rendered  on  the  ver- 
dict.   The  defendant  appeals. ' 

Blythe  &  Markley^  French  &  Wriglit  and  Kinsley 
&  Shepard^  for  appellant. 

R.  Wilber  and  Cligget  &  Rule^  for  appellee. 

Given,  J. — The  facts  in  this  case  are  quite  numer- 
ous, but  the  following,  with  those  hereafter  stated,  will 
be  sufficient  to  an  understanding  of  the  questions  pre- 
sented. Fisher  was  in  the  boot  and  shoe  business  at 
Austin,  Minnesota,  and  in  October,  1888,  opened  a 
branch  store  at  Mason  City,  sent  goods  there  from 
Austin,  and  employed  the  plaintiff's  husband,  Charles 
Allen,  to  take  charge  of  the  business,  with  the  assist- 
ance of  plaintiff  as  clerk.  Charles  Allen  had  a  small 
stock  of  goods,  from  which  he  had  been  selling  at 
Three  Rivers,  and  which  he  put  into  the  store 
at  Mason  City.  Plaintiff  and  her  husband  were  in 
charge  of  the  business  until  November  25,  when  Fisher 
sold  his  stock  to  the  plaintiff,  and  executed  to  her  a 
bill  of  sale  reciting  the  consideration  to  be  forty- 
six  hundred  and  sixty-six  dollars  and  thirty-three 
cents,  which  was  originally  written  fifty-five  hun- 
dred dollars,  and  changed  at  the  request  of  the 
parties.  There  is  no  question  but  that  the  plaintiff 
did  then  pay  money  to  Fisher  for  the  goods,  but  appel- 
lant claims  that  it  was  not  her  own,  but  money  fur- 
nished, directly  or  indirectly,  by  Fisher  and  Ed.  Allen, 
to  give  seeming  fairness  to  the  sale.  Much  of  the  con- 
tention is  as  to  the  sum  paid,  and  whether  plaintiff  was 
able  to  pay  it.  The  plaintiff  and  her  husband  con 
tinned  in  possession  of  the  store  and  goods  until 
December  4,  1888,  when  the  defendant,  as  sheriff, 
seized  the  entire  stock  as  the  property  of  Fisher,  under 
writs  of  attachment,  and  thereafter  held  the  same  in 
the  storeroom.  Charles  Allen  assigned  to  the  plaintiff 
his  part  of  the  goods,  and  plaintiff  served  notice  of 
ownership  on  the  defendant,  but  he  refused  to  surrender 
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the  goods  to  her.  There  is  a  conflict  as  to  the  value 
of  the  goods  put  in  the  store  by  Charles  Allen,  and 
as  to  what  was  done  in  the  way  of  demand  and 
refusal  to  separate  them  from  other  goods.  The  sev- 
enty-nine assignments  of  error  present  inquiries  as  to 
certain  rulings  of  the  coart  on  admitting  and  rejecting 
testimony,  in  giving  and  refusing  instructions,  and  in 
overruling  defendant's  motion  for  a  new  trial.  The 
'second  assignment  embraces  eighteen  exceptions  to 
rulings  sustaining  plaintiff's  objections  to  questions 
propounded  to  her  on  cross-examination.  To  discuss 
each  assignment  separately  would  serve  no  good  pur- 
pose, and  extend  this  opinion  to  an  unwarranted 
length.  It  will  be  sufficient  that  we  notice  the  alleged 
errors  substantially  as  grouped  in  the  arguments. 

I.  Appellant  complains  that  he  was  improperly 
restricted  in  the  cross-examination  of  the  plaintiff.    We 

recognize  the    rule  that   a  large  latitude 
*8onai  prop6r-  should  be  allowed  in  such  cross-examina- 

ty:  fraud:  evi* 

dence:  oro««.  tiou,  but  WO  tliiuk  the  mauy  pages  of 
cross-examination  contained  in  the  abstract 
show  that  the  defendant  was  not  unmindful  of  his 
privilege.  The  questions  to  which  objections  were 
sustained  were  either  as  to  incidental  or  immaterial 
matters  or  covered  by  previous  inquiries.  The  cross- 
examination  of  a  party,  even  in  such  a  case  as  this, 
must  have  a  limit,  and  we  think,  in  view  of  the 
extended  cross-examination,  there  was  no  prejudicial 
error  in  the  rulings  of  the  court  on  the  question 
embraced  in  the  second  assignment  of  error. 

II.  Four  witnesses  had  testified  in  depositions  as 
to  the  value  of  the  goods  kept  by  Mr.  Allen  at  Three 

Rivers.  None  of  these  witnesses  had  any 
'  witnesses:  expcrieuce  in  buying  or  selling  that  kind 
oompe  nor.  ^^  merchandise,  and  three  of  them  testified 
from  the  observation  of  the  goods  as  seen  in  the  store  at 
Three  Rivers,  without  any  knowledge  as  to  their  quality, 
quantity  or  cost.  The  other  witness,  a  butcher  by  trade, 
had  been  employed  by  Allen  to  look  after  the  store. 
He  had  no  experience  in  that  line  of  business,  never 
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made  any  estimate  of  the  quantity,  quality  or  value  of 
the  goods,  and  had  no  knowledge  of  their  value, 
except  as  marked  for  retail.  The  valuation  by  such 
witnesses  was  a  mere  guess,  and  does  not  attain  to  that 
certainty  that  entitles  it  to  be  considered  as  evidence. 
There  was  no  error  in  striking  these  parts  of  the 
depositions. 

III.    Defendant  offered  to  prove  that  Fisher,  in 
giving  testimony  on  December  4,  1888,  stated  that  he 

8. I  fraud:     ^^^  shipped  the  goods  to  plaintiff  in  the 

dSSfaiSioM  original  packages  in  which  they  came  from 
ofyendor.  ^^^  wholesale  dealers;  that  he  received 
from  her  forty-six  hundred  dollars  cash ;  that  he  told 
her  he  wanted  the  money,  and  nothing  else ;  that  his 
bills  became  due  soon,  and  he  must  have  pay  for  the 
stock  ;  that  he  took  the  money  to  Austin,  but  did  not 
deposit  it,  and  lost  it  in  a  gambling-house  in  St.  Pai^l, 
and  did  not  know  where  the  house  was,  the  name  of 
the  proprietor,  nor  the  parties  with  whom  he  played  ; 
that  the  sales  at  Mason  City  amounted  to  seven 
hundred  or  eight  hundred  dollars,  up  to  the  time 
he  sold  out ;  and  that  no  invoice  was  taken  at  the  time 
of  the  sale  to  the  plaintiff.  The  further  offer  was  that 
Fisher  testified  that,  on  December  1,  he  attempted  to 
dispose  of  his  stock  at  Austin  for  eighty  cents  on  the 
dollar  to  one  Bluestone,  sent  there  by,  and  in  company 
with  the  bookkeeper  of,  Ed.  Allen,  and  that  one  Oaks 
shoved  money  from  his  person  over  to  Bluestone  with 
which  to  pay  Fisher.  The  plaintiff's  objection  to  the 
testimony  was  sustained.  The  practice  of  counsel, 
stating  in  the  presence  of  the  jury  what  they  offer  to 
prove,  is  not  entitled  to  favor.  Every  practitioner 
knows  that  this  practice  is  sometimes  resorted  to  for 
the  purpose  of  getting  before  the  jury  statements  that 
are  not  admissible,  in  the  hope  that  the  jury  may  not 
discriminate  between  such  statements  and  the  testi- 
mony. The  better  practice  is  to  present  the  offer  by 
interrogatories,  as,  in  most  instances,  the  admissibility 
of  the  offered  testimony  can  be  fully  raised  by  a  few 
questions.     If  this  is  not  practicable,  the  offer  may  be 


\ 
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stated  to  the  court  in  writing,  and  made  a  part  of  the 
record.  By  the  practice  suggested,  the  result  in  the 
case  is  placed  beyond  the  suspicion  of  having  been 
reached  by  statements  not  admitted  in  evidence. 
There  is  nothing  in  the  record  in  this  case  to  indicate 
that  the  practice  we  condemn  was  resorted  to.  It  does 
not  appear  that  the  offer  was  made  in  the  presence  of 
the  jury ;  that  it  exceeded  what  appeared  in  the  written 
testimony  of  Fisher,  nor  that  it  was  not  made  in 
writing.  Appellant's  contention  is  that  these  state- 
ments of  Fisher  were,  admissible,  as  tending  to  show 
an  intent  on  his  part  to  hinder,  delay  and  defraud  his 
creditors,  and  as  the  declarations  of  a  coconspirator. 
It  will  be  observed  that  Fisher  is  not  a  party  to  this 
action  ;  was  not  a  witness  ;  that  the  statements  offered 
were  not  made  until  nine  days  after  the  sale  to  plain- 
tiff; were  made  in  her  absence;  and  were  as  to  past 
transactions.  That  the  statements  were  made  under 
oath,  does  not  affect  the  question  of  their  admissibility. 
These  statements  were  no  part  of  the  transaction  with 
the  plaintiff.  The  sale  to  her  was  fully  completed. 
The  alleged  intent  to  defraud  the  creditors  of  Fisher  by 
the  sale,  whether  in  pursuance  of  a  conspiracy  or 
otherwise,  had,  if  it  existed,  been  fully  consummated, 
and,  therefore,  the  statements  are  no  part  of  the 
res  gestcB.  Bogart  v.  Phelps,  14  Wis.  95 ;  Hamilton  ». 
Lightner,  63  Iowa,  470 ;  Ouaranty  Co,  v.  Oleason^  78 
N.  Y.  515  ;  Bump.  Fraud.  Conv.  580.  The  general  rule 
is  that  statements  made  by  a  grantor,  after  he  has 
parted  with  his  title,  tending  to  impeach  his  grantee's 
title,  are  not  admissible.  An  exception  to  this  rale  is 
where  the  grantor  and  grantee  conspire  together  to 
defraud  third  persons.  Kennedy  t?.  Divine^  Tl  Ind. 
491 ;  Williams  v.  Eikenhury,  41  N.  W.  Rep.  (Neb.) 
770;  Bank'o.  Corcoran^  2  Pet.  121.  Under  this  rule, 
the  statements  offered  are  inadmissible  unless  they 
come  within  the  exception.  Declarations  of  conspira- 
tors are  only  admissible  as  a  part  of  the  res  gesUs. 
Bump,   Fraud.  Conv.  584;  Guaranty  Co.  v.  Oleason^ 
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supra.  As  already  stated,  the  making  of  these  state- 
ments was  no  part  of  the  res  gestce.  The  declarations, 
to  be  admissible,  mnst  have  been  ^'made  in  the  execu- 
tion of  the  common  purpose,  and  in  aid  of  its  fulfill- 
ment.'* Wait,  Fraud.  Con  v.,  sec.  280.  The  common 
purpose  t-o  hinder,  delay  or  defraud  the  creditors,  if  it 
existed,  was  consummated  when  the  sale  was  made,  and 
these  statements  are  not  made  in  aid  or  execution  of  it. 
We  see  no  error  in  excluding  the  offered  testimony. 

IV.  There  was  no  error  in  overruling  the  motion 
to  strike  from  the  deposition  of  Cannon.  In  answer  to 
^ . .       the  question :  "  State  any  other  fact  you 

evidence.  kuow  of  interest  to  the  plaintiff,"  he  said 
that,  in  1887,  she  offered  twenty-five  hundred  dollars 
for  a  house,  and  at  that  time  had  a  large  package 
of  money  in  her  hand.  This  testimony  was  admiss- 
ible as  bearing  upon  the  question  of  plaintiff's  ability 
to  pay  Fisher  for  the  goods.  We  do  not  deem  it  neces- 
sary to  discuss  the  other  errors  assigned  and  argued  as 
to  admitting  and  rejecting  testimony.  We  have  exam- 
ined each  assignment  with  care,  and  are  satisfied  that 
the  exceptions  are  not  well  taken. 

V.  Appellant  complains  of  the  refusal  to  give  the 
first,  second,  fifth,  eighth,  ninth,  tenth,  eleventh  and 
5 .      fourteenth  instructions  asked.    The  first  is 

'  instruotioDB.  to  the  effect  that,  if  Fisher  intended  to 
defraud  his  creditors,  and  plaintiff  knew  of  circum- 
stances which  would  have  put  an  ordinarily  prudent 
person  upon  inquiry  that  would  have  discovered  the 
fact,  then  the  burden  is  on  plaintiff  to  show  that  she 
purchased  in  good  faith,  for  value,  without  notice  of 
the  fraudulent  intent.  The  third  recites  circumstances 
claimed  to  be  proven,  as  that  the  purchase  was  for  less 
than  the  real  value;  that  no  invoice  was  made;  that 
Fisher  was  insolvent ;  and  that,  if  plaintiff  knew,  or 
could  have  known  by  ordinary  inquiry,  of  his  insol- 
vency, then  the  circumstances  shown  are  to  be  consid- 
ered in  determining  whether  or  not  the  sale  was 
fraudulent.  The  fifth  is  to  the  effect  that,  if  Fisher 
intended  by  the  sale  to  defraud  his  creditors,  and  the 
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plaintiff  participated  in,  or  knew  or  had  notice  of,  such 
fraudulent  intent,  before  or  at  the  time  she  purchased, 
the  defendant  is  entitled  to  recover.  The  eighth  that, 
if  Fisher  made  the  sale  with  intent  to  defraud  his 
•creditors,  and  such  purpose  was  known  to  plaintiff  at 
the  time  of  the  purchase,  and  she  participated  therein, 
she  took  no  title  to  the  property,  although  she  paid  fall 
value  therefor.  These  instructions  are  substantially 
embraced  in  the  third,  fourth,  fifth  and  seventh  para- 
graphs of  the  instructions  given. 

The  ninth  instruction  refused  is  that  if  Fisher  was 
insolvent,  and  made  the  sale  to  defraud  his  creditors, 
^^and  the  sale  is  surrounded  with  suspicious  circum- 
stances in  other  respects,"  it  is  incumbent  on  the  plain- 
tiff to  show,  by  competent  evidence,  satisfactory  to  the 
jury,  that  she  paid  for  the  stock  of  goods,  as  claimed 
by  her  ;  and  the  ease  and  facility  with  which  a  fictitious 
payment  may  be  fabricated  require  that  she  produce  all 
the  proof  which  may  reasonably  be  supposed  to  be  in 
her  power  of  the  reality  and  fairness  of  the  transac- 
tion ;  and  the  want  of  clear  proof  in  this  regard,  and 
without  any  satisfactory  explanation  as  to  where  the 
money  which  she  claimed  to  have  paid  came  from,  and 
how  it  was  obtained,  is  evidence  of  fraud,  and  it  is 
not  sufiicient  that  the  plaintiff  makes  merely  proof  of 
payment,  but  she  must  give  a  reasonable  explanation  as 
to  where  the  money  came  from,  and  how  it  was  obtained, 
which  she  claims  to  have  paid  for  the  stock,  as  such 
proof  is  presumptively  within  her  knowledge  and 
power.  This  calls  for  more  than  a  preponderance  of 
evidence  to  establish  the  'payment.  The  rule  as  to  the 
burden  of  proof,  and  as  to  what  is  preponderance  of 
evidence,  was  fully  stated  in  the  instructions  given. 

The  tenth  instruction  refused  recites  circumstances 
going  to  the  weight  to  be  given  to  the  testimony  of  the 
plaintiff,  such  as  her  interest,  contradictory  statements, 
and  that  the  preponderance  of  evidence  is  not  necessa- 
rily determined  by  the  number  of  witnesses.  The 
entire  substance  of  this  instruction  was  also  embraced 
in  those  given.    The  eleventh  is  a  restatement,  in  part. 
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of  the  rale  where  the  purchaser  has  knowledge  of  facts 
such  as  should  charge  her  with  notice  of  the  seller's 
fraudulent  intent.  As  already  stated,  that  subject  is 
fully  covered  in  instructions  given.  The  fourteenth 
asked  is  that  relationships  between  witnesses  and  the 
party  should  be  considered  in  weighing  their  testimony. 
The  only  reference  to  this  subject  is  in  the  eleventh 
paragraph  of  the  charge,  wherein  the  jury  are  directed 
to  consider  the  interest  of  the  witnesses,  their  conduct 
while  testifying,  their  apparent  fairness  or  bias,  appear- 
ance on  the  stand,  reasonableness  of  the  testimony, 
etc.  Relationship  is  not  directly  mentioned,  yet  a  jury 
would  understand  that  as  a  fact  to  be  considered  as 
affecting  their  interest,  fairness  or  bias. 

VI.     Appellant  complains  of  paragraphs  6,  5^^,  8, 
9  and  10  of  the  charge.     In  the  fifth  paragraph,  after 

stating  that  the   law   presumes    that   all 
"  persons  transact    their  business  honestly, 

and  in  good  faith,  until  the  contrary  appears  ;  that  it  is 
lawful  for  a  man  to  deal  with  his  friends  and  relations, 
and  that  the  presumption  of  law  is  that  such  dealings 
are  fair  and  honest,  without  any  fraudulent  intent,  and 
that  no  presumption  of  fraud  attaches  to  such  deal- 
ings,— the  court  directed  the  jury  that,  if  they  found 
that  the  plaintiff  purchased  the  goods  from  Fisher,  for 
a  valuable  consideration,  before  the  levy  of  the  attach- 
ment, '*  she  will  be  entitled  to  recover  in  this  action, 
unless  you  should  further  find"  that  the  plaintiff  did 
not  purchase  in  good  faith,  or  that  she  purchased  with 
notice  that  Fisher  intended  to  defraud  his  creditors,  or 
of  facts  that  should  have  put  her  upon  inquiry  that 
would  have  led  to  that  knowledge,  or  that  she  pur- 
chased in  pursuance  of  a  conspiracy,  on  the  part  of 
herself  and  the  others  named,  to  defraud  the  creditors 
of  Fisher.  Appellant's  objection  is  that  the  language 
"or  unless  you  further  find"  might  be  understood  as 
meaning  "  nor  unless  you  further  find."  The  language 
is  not  susceptible  of  such  construction.  The  jury  are 
told  that  the  plaintiff  is  entitled  to  recover,  if  she  pur- 
chased for  value,  before  the  levy,  unless  she  did  so  in 
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pursuance  of  a  conspiracy,  as  alleged,  or  with  knowl- 
edge of  an  Intent  on  Fisher's  part  to  hinder,  delay  or 
defraud  his  creditors,  or  of  facts  that  should  have  pat 
her  upon  inquiry  that  would  have  led  to  that  knowledge. 

VII.  The  further  complaint  is  that  the  statement 
as  to  the  right  of  friends  and  relatives  to  deal  together 
7. : :      is  not  the  law.    We  are  aware  of  no  law 

Sip'oTpjS.^"'  which  prevents  friends  and  relatives  from 
^®**  buying  and  selling  between  each  other,  or 

that  creates  any  presumption  of  fraud  from  the  mere 
fact  of  their  dealing.  When  fraud  is  charged,  the  rela- 
tion of  the  parties  is  proper  to  be  considered.  We  see 
no  error  in  the  instruction. 

VIII.  The  court  instructed  in  paragraph  5J  that,  if 
defendant  levied  upon  and  took  goods  which  were  then 

__  the  property  of  Charles  Allen,  and  purchased 

*-— -miiiip.     by  plaintiff  before  the  commencement   of 

this  suit,  plaintiff  was  entitled  to  recover 
the  reasonable  market  value  thereof.  Aside  from  any 
question  as  to  the  mixing  with,  and  the  separation  of 
these  goods  from,  the  Fisher  stock,  the  instruction  is 
correct.  On  the  subject  of  mixing  and  separating,  the 
court  instructed,  in  paragraph  9,  that,  if  the  sale  by 
Fisher  to  plaintiff  is  void,  and  she  intermingled  other 
goods  for  the  purpose  of  hindering  and  delaying  the 
creditors  of  Fisher,  and  was  given  an  opportunity  by 
defendant  to  separate  her  goods,  and  failed  or  refused 
to  do  so,  then  the  defendant  is  not  liable  therefor  ;  but, 
if  defendant  refused  to  permit  her  to  make  such  separa- 
tion, then  he  would  be  liable,  if  a  demand  was  made  by 
plaintiff  for  such  goods.  Appellant  contends  that,  if 
the  goods  were  mixed  for  the  purpose  of  hindering  and 
delaying  the  creditors  of  Fisher,  plaintiff  was  not 
entitled  to  a  separation.  There  is  no  forfeiture  of  own- 
ership, except  where  one  wilfully  intermingles  his  prop- 
erty with  that  of  another  so  that  it  becomes  impossible 
to  distinguish  what  belongs  to  one  and  what  to  another. 
2  Kent,  Comm.  365.  It  is  not  contended  that  these 
goods  were  not  distinguishable.  The  plaintiff,  and 
probably  others  familiar  with  the  goods,  were  able  to 
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distinguish  them.  The  purpose  of  hindering  and  delay- 
ing the  creditors  of  Fisher  would  not  work  the  forfeiture 
of  the  goods. 

IX.  In  paragraph  7,  asked  by  plaintiff,  the  court 
further  instructed  that,  if  the  plaintiff  mixed  goods 

belonging  to  her  husband  with  the  Fisher 
Stock,  before  she  had  notice  that  Fisher's 
creditors  designed  to  assail  her  purchase,  the  defendant 
was  not  justified  in  levying  on  such  other  goods,  if  he 
had  notice  that  she  claimed  the  goods  other  than  the 
Fisher  stock,  and  that,  before  he  could  escape  liability, 
^^  it  should  be  shown  that  he  made  reasonable  effort  to 
distinguish  and  separate  them  from  the  Fisher  goods, 
and  that  he  could  not,  by  reasonable  effort,  get  the 
information  that  would  enable  him  to  so  distinguish 
them,  and,  therefore,  could  not  separate  them,  or  that, 
from  the  nature  of  the  mixture,  they,  of  necessity,  could 
not  be  separated."  It  appears  from  the  verdict  of  the 
jury  that  they  must  have  found  that  the  sale  from 
Fisher  was  not  fraudulent,  and  in  that  case  the  question 
of  the  separation  of  the  Charles  Allen  goods  becomes 
immaterial.  We  think,  however,  that  the  instructions, 
taken  together,  correctly  announce  the  law.  See  Pul- 
cifer  V.  Page^  64  Amer.  Dec.  682,  and  notes. 

X.  In  the  eighth  paragraph,  the  court,  after  defin- 
ing conspiracy,   directed    the   jury    that,   if  plaintiff 

purchased  in  pursuance  of  a  conspiracy,  as 

'ZZi  deouira-  charged,  she  could  not  recover  ;  that,  if  such 
a  conspiracy  did  exist,  and  plaintiff  was 
one  of  the  conspirators,  then  the  acts  and  declarations 
of  any  of  her  coconspirators,  said  and  done  in  the  exe- 
cution or  furtherance  of  the  common  purpose,  would  be 
deemed  to  be  said  or  done  by  all,  *'  bat  that  no  evidence 
of  anything  said,  done  or  written  by  either  T.  F.  Fisher, 
Ed.  Allen  or  Charles  Allen  can  be  considered  against 
the  plaintiff,  unless  you  find  from  the  evidence  that  she 
had  entered  into  said  conspiracy,"  and  that  what  was 
said  or  done  was  in  the  execution  or  furtherance  of  the 
common  design.  The  complaint  is  that  this  excludes 
all  the  acts,  declarations  and  writings  of  Fisher,  Ed. 
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Allen  and  Charles  Allen.  One  defense  is  that  the  sale 
to  plaintiff  was  with  intent,  upon  the  part  of  herself  and 
Fisher,  to  thereby  hinder,  delay  and  defraud  his  credi- 
itors.  Acts  and  declarations,  forming  part  of  the  res 
gestcB^  are  clearly  proper  testimony,  even  if  there  were 
no  conspiracy.  We  do  not  think  that,  viewed  in  the 
light  of  its  subject-matter  and  accompanying  instruc- 
tions, that  paragraph  will  bear  the  construction  given 
it.  It  relates  excfusively  to  the  defense  of  conspiracy, 
and  could  not  be  understood  as  withdrawing  what  was 
said  and  done  in  the  presence  of  plaintiff,  and  in  con- 
summajtion  of  the  sale. 

XI.  In    the     tenth    paragraph,    the   jury    were 
Instructed  ''that  the  verbal  admissions  of  a  party  to  & 

suit,  when  made  understandingly  and  delib- 
I^r'admis..  erately,  often  afford  satisfactory  evidence ; 
yet,  as  a  general  rule,  the  statements  of  a 
witness,  as  to  verbal  admissions  of  a  party,  should  be 
received  by  the  jury  with  great  caution,  as  that  kind 
of  evidence  is  subject  to  imperfection  and  mistake. 
This  is  within  the  rule  as  laid  down  in  Greenl.  Ev.,  sec. 
200 ;  Martin  v.  Algona^  40  Iowa,  390^  and  generally 
recognized  in  the  authorities.  It  does  not  instruct  that 
admissions  understandingly  and  deliberately  made  are 
subject  to  imperfection  and  mistake,  but  that  the  imper- 
fections of  such  evidence  is  in  the  statement  or  recollec- 
tion of  the  witness  as  to  the  verbal  admissions. 

XII.  Appellant  complains  of  the  modification  of 
the    sixteenth  instruction  asked    by  defendant.     The 

instruction  asked  lays  down  the  rule  as  to 
■_;  con.'      each  conspirator  being  bound  by  the  acts  of 

the  other,  and  the  modification  is  that  the 
jury  must  find  that  the  conspiracy  existed  as  alleged, 
and  that  the  plaintiff  was  party  thereto,  and  that  the 
acts  and  declarations  of  the  conspirators  must  have  been 
in  furtherance  of  a  common  design,  on  the  part  of  plain- 
tiff and  the  other  alleged  conspirators,  to  defraud  the 
creditors  of  Fisher.  This  modification  made  the  instruc- 
tion to  present  the  entire  subject  to  the  minds  of  the 
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jury  in  accordance  with  the  law.  It  does  not,  as  con- 
tended, only  bind  the  plaintiff  by  acts  and  declarations 
made  after  she  joined  the  conspiracy. 

XIII.  There  was  no  error  in  submitting  the  ques- 
tion of  damage  for  the  leasehold  interest  of  plaintiff  in 

18. : J     the  storeroom.    There  was  evidence  tending 

damages.  ^^  show  that  she  had  such  an  interest,  the 
amount  of  rent  to  be  paid,  and  that  it  ha  I  be6n  paid, 
and  that  defendant  took  and  used  the  room.  The  plead- 
ings are  broad  enough  to  include  the  Charles  Allen 
goods.  The  defendant  took  the  entire  stock,  including 
these  goods,  and  plaintiff  claims  the  entire  stock ;  hence 
the  question  as  to  the  Charles  Allen  goods  was  not  out- 
side the  issues. 

Xiy.  Appellant  attacks  the  instructions  as  a 
whole,  as  ambiguous,  uncertain,  confusing,  and  for 
other  causes.  We  have  examined  them  with  care, 
and  are  of  the  opinion  that  they  fully  and  fairly  pre- 
sented the  case  to  the  jury.  Another  complaint  is  that 
the  verdict  is  the  result  of  passion,  prejudice  or  error, 
and  is  excessive.  While  there  is  much  in  the  testimony 
bearing  against  plaintiff's  right-  to  recover,  there  is  not 
such  an  absence  of  testimony  to  support  the  verdict  as 
to  justify  this  court  in  interfering  therewith. 

The  case  was  fully  and  fairly  submitted,  and,  the 
jury  having  found  as  under  the  law  and  the  evidence 
they  might,  the  judgment  of  the  district  court  should 

be  AFFIRMED. 


T.   H.   WooDBEiDGE,  Appellee,   v.  John  G.  Austin,    ^^  ^ 

Appellant.  !lMLZ!8 


'Wrongftil  Detention  of  Heal  Property:  bjectubnt:  damages. 
Where  In  an  action  for  the  possession  of  certain  real  estate,  and 
for  damages  for  the  wrongful  detention  thereof,  the  question  of 
ownership  has  been  determined  by  the  court,  sitting  as  in  equity, 
in  favor  of  the  plaintiff,  the  question  of  damages  for  the  wrongful 
detention  need  not  be  submitted  to  a  jury  if  the  evidence  discloses 
no  dispute  as  to  the  facts  upon  which  the  recovery  therefor  is 
baaed. 
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Appeal  from  Sac  District  CourL-^RoTii.  J.  P.  Conner, 

Judge. 

Saturday,  Januaky  24,  1891. 

Action  for  the  possession  of  real  estate,  and  dam- 
ages for  wrongful  detention.  The  answer  admits  that 
the  plaintiff  is  the  holder  of  the  legal  title,  and  states 
an  equitable  aflSrmative  defense,  and  a  denial  of  the 
allegations  of  the  petition  not  admitted.  The  ony  alle- 
gation of  the  petition  put  in  issue  by  the  answer  is  that 
of  damages  for  wrongful  detention.  The  equitable  issue 
on  which  the  right  of  possession  is  to  be  found  involves 
the  fact  of  the  actual  ownership  of  the  land.  The 
defendant  moved  the  court  for  an  order  that  the  equita- 
ble issues  raised  by  his  answer  be  first  tried  by  equitable 
proceedings,  whereupon  the  court  made  the  following 
order:  *' Cause  set  for  trial  upon  written  evidence  in 
form  of  depositions  or  oral  testimony  at  trial,  as  parties 
may  elect,  in  whole  or  in  part.  This  refers  to  equitable 
issues  raised  by  answers."  Afterwards  the  parties 
placed  on  record  the  following:  *'It  is  hereby  agreed 
and  stipulated  by  and  between  the  parties  hereto  that, 
in  case  defendant  fails  to  establish  his  defense  set  out 
in  the  above-entitled  cause,  the  plaintiff  may  have  judg* 
ment  for  possession."  The  cause  was  afterwards  sub- 
mitted to  the  court  on  evidence,  and  judgment  was 
entered  as  follows:  ^'That  the  plaintiff  have  and 
recover  of  defendant  the  possession  of  the  land  in  con- 
troversy ;  that  the  title  thereto  is  in  the  absolute  and 
unqualified  ownership  of  plaintiff ;  that  plaintiff  have 
judgment  for  the  sum  of  two  hundred  dollars,  rents  and 

profits  of  said  land,  and  for  costs,  taxed  at dollars. 

To  all  of  which  defendant  duly  excepted.    Prom  the 
judgment  the  defendant  appeals. 

Ooldsmith  &  Hart,  for  appellant. 

Jaraes  H.  Tail  and  W.  A.  JETelsell,  for  appellee. 
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Granger,  J. — The  only  complaint  made  on  this 
appeal  is  that  the  court  erred  in  entering  judgment  for 
rents  and  profits  of  the  land,  because  the  issues  in  rela- 
tion thereto  were  triable  by  ordinary  proceedings,  and 
to  a  jury,  unless  waived.  The  stipulation  of  the  parties, 
and  the  law  in  its  absence,  required  that,  if  the  equit- 
able issue  was  found  against  defendant,  judgment  for 
the  possession  of  the  land  must  be  entered  for  the  plain- 
tiflP,  and  the  judgment  would  carry  with  it  a  right  to 
damage  for  wrongful  detention,  which  in  this  case  is 
the  value  of  rents  and  profits.  The  only  remaining 
question  then,  after  settling  the  equitable  issue,  was 
the  value  of  the  rents  and  profits.  It  may  be  admitted 
for  the  purposes  of  the  case,  that,  if  the  question 
involved  a  dispute  as  to  facts  or  amount,  it  should 
have  been  submitted  to  a  jury.  Are  we  then  to  infer 
such  a  dispute?  The  pleadings  fairly  present  such  a 
question,  but  the  record  shows  that,  on  the  trial,  evi- 
dence was  taken  as  to  the  rents  and  profits,  and  the 
judgment  of  the  court  shows  the  same  fact.  Now,  let 
us  suppose  the  evidence  such  as  to  place  the  amount  of 
damage  beyond  dispute,  as  that  both  parties  testified 
that  the  value  of  the  rents  and  profits  was  the  value 
found  by  the  court.  In  such  a  case  there  would  be  no 
question  for  a  jury ;  the  fact  would  be  treated  as  estab- 
lished ;  and  the  law  would  not  encourage  the  idle  form 
of  changing  the  fornm  to  conclude  the  trial.  No  part 
of  the  evidence  is  in  the  record,  and  we  will  assume,  in 
its  absence,  its  suflBciency  to  sustain  the  action  of  the 
court  where  its  action  is  based  thereon.  It  may  be  said 
that  no  complaint  was  made  to  the  district  court  of  Its 
action,  nor  was  there  an  intimation  of  a  desire  to  try 
any  question  to  a  jury,  and  likely  because  there  was 
none  to  be  so  tried. 

The  judgment  is  affirmed. 

Vol.  81—43 
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John  Carey,  Appellant,  v.  Des  Moines  Co-operativb 
Coal  &  Mining  Company^  Appellee. 

Corporations :  contracts  :  liabiLttibs.  An  unincorporated  coal  and 
mining  company,  having  become  insolvent,  and  most  of  its  prop- 
erty having  been  seized  by  attaching  creditors,  it  was  agreed,  at  a 
meeting  of  its  members,  that  they  organize  a  stock  company  for 
the  conduct  of  the  same  business,  and  that  it  should  assume  and 
pay  the  debts  of  the  old  company.  It  was  further  agreed,  at  such 
meeting,  that  the  plaintiff,  a  member  of  the  old  company,  should 
receive,  in  consideration  of  a  part  of  its  indebtedness  to  him,  paid-up 
stock  in  the  proposed  corporation.  Such  corporation  was  organ- 
ized, but  it  received  no  property  of  value  from  the  old  company, 
and  it  never  ratified  the  above  agreements  of  that  company.  Heldj 
that  the  old  company*8  promise  of  stock  to  the  plaintiff  could  not 
be  enforced  against  the  new  company,  nor  was  it  liable  for  the  bal- 
ance of  his  account  against  the  old  company,  because  of  the  lat- 
ter*6  agreements. 

Appeal  from   Polk    District    Court,  —  Hon.   W.    F. 

Conk  AD,  Judge. 

Monday,  January  26,  1891. 

Action  for  an  accounting,  to  compel  defendant  to 
issue  a  certificate  for,  stock,  and  to  recover  a  balance 
alleged  to  be  due.  There  was  a  trial  by  the  court,  and 
a  judgment  in  favor  of  defendant  for  costs.  The  plain- 
tiff appeals. 

C.  P.  HblmeSy  for  appellant. 

H,  N,  Baylies^  for  appellee. 

Robinson,  J. — In  September,  1886,  the  plaintiff  and 
nine  other  persons  associated  themselves  together,  under 
the  name  of  the  United  Coal  Company,  for  the  purpose  of 
mining  and  selling  coal.  The  company  was  not  incor- 
porated, but  it  was  agreed  that,  if  certain  land  for  which 
they  proposed  to  procure  a  lease  should  prove  to  be 
good  mining  property,  and  the  enterprise  should  seem 
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to  be  successful,  the  members  of  the  company  wonld 
incorporate  on  or  before  the  first  day  of  June,  1887. 
Each  member  of  the  United  Coal  Company  was  to  con- 
tribute to  the  capital  as  much  as  each  of  the  others  con- 
tributed, and  was  to  share  equally  with  the  others  in 
its  profits.  All  the  members  were,  or  claimed  to  be, 
practical  coal  miners,  and  each  was  to  be  employed  in 
the  mines  and  business  of  the  company,  and  was  to  have 
an  interest  in  its  property  and  business  in  proportion  to 
the  amount  he  contributed  to  its  capital,  including 
wages  earned  but  not  drawn.  The  company  procured  a 
lease  of  Mrs.  L.  G.  Bleckman,  as  proposed,  when  the 
organization  was  effected,  for  certain  lands,  including 
an  old  coal  mine  and  its  appurtenances,  for  a  term  of 
eight  months  and  five  days,  ending  on  the  first  day  of 
June,  1887.  The  property  leased  included  the  mine, 
shaft,  fixtures,  buildings,  cars  and  machinery.  The 
lease  provided  for  the  payment  each  month  of  a  royalty 
on  the  coal  mined ;  for  a  forfeiture  of  the  lease  upon  a 
failure  to  comply  with  any  of  its  provisions,  and  for  a 
renewal  of  the  lease  to  such  corporation  as  the  members 
of  the  company  might  form,  or  to  which  they  should 
assign  their  interest,  for  the  term  of  twenty  years. 
After  procuring  the  lease,  the  company  removed  the 
water  from  the  old  mine,  cleaned  it  out,  and  put  it  in 
order,  and  commenced  taking  out  and  selling  coal.  It 
operated  the  mine  until  about  the  first  of  March,  1887  ; 
the  plaintiff  acting  as  treasurer,  and  rendering  such  other 
service  as  was  needed.  He  purchased  scales,  horses, 
harness,  timber  and  other  articles,  including  tools  needed 
in  the  opening  and  operating  of  the  mine.  On  the  first 
of  March,  1887,  plaintiff  had  paid  for  the  company,  in 
addition  to  what  he  had  received,  the  sum  of  six  hun- 
dred and  fourteen  dollars  and  forty  cents,  besides 
eighty-one  dollars  he  had  paid  on  account  of  stock. 
The  company  was  also  indebted  to  others,  and  a  writ  of 
attachment  was  levied  upon  some  of  its  personal  prop- 
erty used  at  the  mine.  After  some  preliminary  nego- 
tiations, several  members  of  the  Tnited  Coal  Company 
adopted  articles  of  incorporation,  dated  March  4,  1887, 
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which  were  to  take  eflfect  on  the  seventh  day  of  that 
month ;  and  the  defendant  was  thus  organized.  Its 
object  was  to  deal  in  coal  lands,  and  to  prospect  for, 
mine  and  sell  coal.  The  new  company  procured  a  new 
lease  from  Mrs.  Bleckman  for  the  property  originally 
leased  to  the  old  company,  and  commenced  the  business 
for  which  it  was  organized. 

The  plaintiff  contends  that,  at  a  meeting  of  the 
members  of  the  old  company,  held  on  the  third  day  of 
March,  1887,  and  at  other  times  prior  to  that  date,  it 
was  agreed  that  the  company  to  be  organized  should 
assume  and  pay  the  debts  of  the  United  CoarCompany, 
and  that  a  certificate  for  paid-up  shares  of  stock  in  the 
new  company  to  the  amount  of  five  hundred  dollars 
should  be  issued  to  plaintiff  in  payment  of  that  amount 
of  his  claim  against  the  old  company,  and  that  he  is  now 
entitled  to  such  a  certificate  and  to  a  judgment,  in  addi- 
tion, for  the  sum  of  one  hundred  and  ninety-five  dollars 
and  forty  cents.  There  is  much  conflict  in  the  evidence 
as  to  what  was  said  and  proposed,  pending  the  organi- 
zation of  the  new  company,  but  we  think  a  fair  prepon- 
derance of  the  evidence  shows  that  propositions  of  the 
nature  claimed  by  plaintiff  were  made,  and  that  at  one 
time  it  was  understood  by  the  parties  in  interest  that 
they  would  be  adopted,  and  the  debts  of  the  old  com- 
pany be  paid  by  the  one  to  be  organized.  But  it  appears 
that  Mrs.  Bleckman  declared  a  forfeiture  of  the  old 
lease  for  non-compliance  with  its  provisions  by  the 
United  Coal  Company  before  the  defendant  was  organ- 
ized ;  that  she  executed  a  lease  to  defendant  for  the  same 
property,  but  on  different  terms;  that  the  new  lease 
required  a  cash  payment  of  three  hundred  dollars  for  the 
shaft,  which  was  not  required  by  the  old  lease,  and 
which  was  paid  bj^  defendant ;  and  that  defendant  has 
never  in  any  manner  ratified  the  alleged  agreement  of 
members  of  the  old  company  to  assume  and  pay  its 
debts,  and  to  issue  a  certificate  of  paid-up  stock  to  plain- 
tiff. We  do  not  find  that  defendant  has  received  much, 
if  any,  benefit  from  the  property  of  the  old  company. 
The  lease  it  now  holds  was  not  obtained  by  virtue  of 
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the  old  lease,  but  was  the  result  of  a  new  agreement 
made  by  the  defendant  with  Mrs.  Blecknian.  The  per- 
sonal proi)erty  was  in  large  part,  if  not  wholly,  seized 
and  sold  by  a  creditor  of  the  old  company.  The  mine 
and  appurtenances  were,  doubtless,  in  much  better  con- 
dition, because  of  the  money  and  labor  expended  upon 
them  by  the  old  company ;  but  that  company  had  for- 
feited all  right  to  them,  and,  so  far  as  the  record  dis- 
closes, Mrs.  Bleckman  may  have  realized  all  benefits 
which  could  be  derived  from  the  improvements  in  the 
increased  price  which  she  exacted  of  defendant  for  the 
new  lease.  However  that  may  be,  plaintiff  has  failed  to 
show  any  obligation  on  the  part  of  defendant  to  execute 
to  him  any  certificate  for  stock,  or  to  pay  him  anything 
on  account  of  disbursements  he  has  made. 

The  judgment  of  the  district  court  is  affirmed. 


Ira  p.  Wetmore,  Appellant,  v.  Henry  Marsh  et  al.^ 
Appellees,  and  D.  M.  McParland,  Appellant. 


1. 


12. 


8. 


4. 


Mechanic's  Lien :  account  :  sufficienct.  A  statement  of  an 
account  in  the  language  and  form  peculiar  to  the  trade  in  a  given 
class  of  materials  is  a  sufficient  compliance  with  the  requirement, 
that  a  statement  for  a  mechanic's  lien  shall  be  accompanied  with 
an  account  of  the  items  forming:  the  basis  of  the  claim  for  a  lien. 

.  AFFIDAVIT  :  JURAT  :  8IONATUBE.    Where  a  paper  purports 


to  have  been  prepared  for  filing  with  the  district  court,  and  the 
law  requires  it  to  be  so  filed,  a  jurat  to  an  affidavit  therein  which 
is  signed  by  one  who  describes  himself  merely  as  ''clerk"  is  suffi- 
cient. 

:  STATUTE  OF  LIMITATIONS.  A  non-resident  of  this  state  cannot 


avail  himself  of  the  statute  of  limitations  as  a  defense  to  an  action 
commenced  here. 


:  mortgage:  superior  EQUITY.  The  fact  that  money  obtained 

by  mortgage  upon  real  estate  is  applied  in  payment  thereof  will  not 
entitle  the  mortgagee  to  a  superior  equity  over  a  mechanic's  lien 
for  materials  furnished  for  a  dwelling  erected  thereon,  where  the 
mechanic's  lienholder  was  in  no  manner  a  party  to  the  former 
transaction. 
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6.     :  ooNTBACr :  extras.  A  contract  for  furnishing  materials  for 

the  erection  of  a  house,  generally,  includes  extras,  and  will  support 
a  mechanic's  lien  for  the  whole. 

6.  Aooount :  assionmbmt:  evidence.  Evidence  that  a  firm  asserting 
ownership  to  an  account  is  the  successor  in  business  of  the  firm 
with  which  the  account  was  contracted,  the  former  firm  being 
composed  of  two  out  of  three  of  the  copartners  comprising  the 
latter  firm,  is  sufficient  proof  of  ownerdhip  of  the  account. 

Appeal  from  Polk   District    Court. —  Hon.    W.    P. 

Conrad,  Judge. 

Monday,  January  26,  1891. 

The  plaintiflf  brings  this  action  in  chancery  to  fore- 
close a  mortgage  executed  by  defendant,  Marsh. 
Ewing,  Jewett  and  Chandler  were  made  defendants, 
and  answered  that  they  did  hold  a  mechanic's  lien 
against  the  property  covered  by  the  mortgage,  which 
they  had  transferred  to  their  successors  in  business, 
Ewing  and  Jewett.  The  mortgagors  failed  to  answer, 
and  default  was  rendered  against  them.  Ewing  and 
Jewett  intervene,  showing  that  they  hold  a  mechanic's 
lien  on  the  property  for  lumber  furnished  by  them,  and 
used  for  building  a  house  upon  the  property,  and  ask 
that  it  be  foreclosed.  D.  M.  McFarland  was  made  a 
defendant  by  Ewing  and  Jewett,  and,  appearing  in  the 
case,  shows  that  he  holds  a  mortgage  upon  the  property 
which  is  superior  to  the  mechanic's  lien  of  the  inter- 
venors.  The  court  below  found  that  the  mechanic's  lien 
was  superior  to  the  mortgages  of  plaintiflf  and  McPa,r- 
land,  and  so  decreed.  There  is  no  controversy  between 
the  mortgagees  as  to  priority  of  their  respective  mort- 
gages. The  plaintiff  and  defendant  McFarland,  the 
mortgagees,  appeal. 

E.  E.  Long^  for  appellants. 

Smith  &  Morris  J  for  appellees. 

Beck,  C.  J. — I.  There  is  no  controversy  between 
the  appellants,  and   they  unite  in  opposition  to   the 
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claim  of  Ewing  and  Jewett  to  establish  a  mechanic's 

lien.  We  shall  notice  their  objections  to 
^'  uenTt2-°'"  the  decree  of  the  court  below  in  the  order 
Soffloiency.  presented  by  counsel.  It  is  first  insisted 
that  no  statement  and  account  of  the  mate- 
rials furnished,  for  which  the  lien  is  claimed,  was 
verified  and  filed,  as  required  by  statute  for  mechanics' 
liens.  The  first  ground  of  this  objection  is  based  upon 
the  claim  that  the  account  setting  out  the  materials 
furnished  is  insuflScient.  It  is  insisted  that  the  account 
is  indefinite,  and  does  not  show  by  sufficient  descrip- 
tion what  materials  are  intended  to  be  specified.  The 
account  shows  that  Ewing  and  Jewett  are  lumber  mer- 
chants, and  the  claim  for  the  lien  filed  with  the  account, 
in  the  office  of  the  clerk  of  the  court,  shows  that  the 
materials  charged  consisted  of  lumber  used  in  building 
a  house.  The  account  is  made  out  in  the  usual  manner 
of  bills  and  accounts  of  lumber.  The  first  item  is  in  this 
form: 

••1886. 
'*  May  25 
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This  item  being  understood  to  describe  building 
materials,  as  is  shown  by  the  statement  filed  with  the 
clerk,  describes  in  form  and  language  used  in  such 
cases  the  kind  of  lumber  delivered.  The  first  line  of 
the  item  is  interpreted  as  follows  :  "Sixty  pieces,  two 
inches  by  four  inches,  sixteen  feet  long."  The  abbrevia- 
tions and  letters  following  the  lines  indicate  the  condi- 
tion, whether  rough  surfaced  or  dressed,  and  other 
description.  No  complaint  was  made  in  the  court 
below  based  upon  this  objection.  Had  the  account 
appeared  to  the  district  court  as  unintelligible,  evidence 
could  have  been  admitted  to  interpret  it  as  being  lan- 
guage peculiar  to  trade.     1  Greenl.  Ev.,  sees.  277,  278, 
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280.     We  do  not  require  such  evidence,  as  the  account 
can  be  readily  read  and  understood  by  us. 

II.  It  is  next  insisted  that  the  claim  for  a  lien  is 
not  sufficient,  for  the  reason  that  the  purport  of  the 

affidavit  verifying  it  does  not  show  that  it 
*  viTi  Jurat?'     was  swom  to,  being  signed  thus :     *'  L.  A. 

Wilkinson,  Clerk."  The  paper  was  pre- 
pared for  the  district  court,  where  the  law  required  it 
to  be  filed.  It  is  the  case  of  a  paper  to  be  deposited 
with  the  clerk  just  as  records  and  other  papers  in 
actions  or  special  proceedings  are  to  be  filed  with  him. 
In  these  cases  the  clerk  need  not  give  his  full  official 
title,  for  it  will  be  understood  that  he  is  the  clerk  of  the 
court  or  county  in  which  such  proceedings  are  pending. 
The  venue  of  the  jurat  shows  the  county  and  the  court, 
and  the  signature  of  the  officer  shows  that  he  is  the 
clerk.  It  will  be  presumed  by  the  law  that  he  is  the 
clerk  of  the  court.  Ewiag  v.  FoUom^  67  Iowa,  65. 
The  district  court  knew  judicially  its  clerk  ( Finn  t?. 
RosCy  12  Iowa,  666),  and  the  word  '* clerk"  added  to 
the  name  of  the  officer  means  that  he  is  the  clerk  of  the 
court  in  which  the  proceeding  is  pending.  Code,  sec. 
46,  par.  25.  The  lien  proceeding  was  pending  in  the 
clerk's  office,  for  the  papers  therein  were  there  depos- 
ited. The  word  "clerk,"  appearing  after  the  name  of 
the  officer,  designated  him  as  the  clerk  of  the  court  in 
whose  office  the  claim  for  the  lien  is  filed. 

III.  It  is  maintained  that  a  payment  was  made 
npon  the  account  of  one  hundred  and  seventy  dollars, 
which  should  be  applied  thereon  as  a  credit.  The 
evidence  plainly  shows  that  this  payment  was,  by  direc- 
tion of  the  purchaser  of  the  property,  applied  upon 
another  indebtedness  which  he  owed  Ewing  and  Jewett. 
These  remarks  dispose  of  this  point. 

IV.  It  is  next  urged  that  the  evidence  fails  to 
show  that  the  lumber  was  used  in  erecting  a  building 
upon  the  lot  involved  in  this  suit.  We  think  differ- 
ently. While  the  evidence  is  not  as  plain  as  it  might 
be,  as  to  the  precise  locality  where  the  lumber  was 
delivered^  it  appears  quite  satisfactorily  that  it  was  used 
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in  erecting  the  house  upon  the  lot  charged  in  the  pro- 
ceedings for  the  lien.  There  is  no  sufficient  evidence 
leading  to  a  different  conclusion. 

V.  McFarland  set  up  the   statute  of  limitations 
against  the  mechanic's  lien.     He  was  made  a  party  to 

the  action  more  than  a  year  after  the  peti- 
^'  ofiimftaSoM.  tion  to  foreclose    the  mechanic's  lien  was 

filed.  He  claims  that  the  action  as  against 
him  is  barred.  But  it  appears  that  he  is,  and  has  been, 
a  non-resident  of  the  state,  and  cannot,  therefore,  invoke 
the  statute  of  limitations.  His  counsel  thinks  the 
evidence  fails-  to  show  that  he  is  a  non-resident.  We 
think  it  is  quite  plainly  established  by  the  evidence. 

VI.  It  is  claimed  that  certain  money  was  obtained 
by  Marsh  from  McFarland  to  pay  to  Wetmore  on  the 

purchase  of  the  land.    It  is  argued  that  this 
'  gaRe:  superior  fact  gives  McFarlaud  an  equity  over  the 
^^  ^'  mechanic's  lien.     We  are  utterly  unable  to 

discover  force  in  this  position.  Ewing  and  Jewett  had 
nothing  to  do  in  changing  the  condition  of  the  other 
parties,  or  with  the  transaction  between  these  parties. 
Ewing  and  Jewett  are  shown  to  be  guilty  of  no  fraud, 
and  are  bound  by  no  contract  with  McFarland  or  others 
affecting  their  rights  in  this  regard. 

VII.  Counsel  for  plaintiffs  insist  that  a  part  of  the 
materials  called  ''extras"    were  contracted  for  subse- 
quently to  the  first  contract.    We  think  the 

^*  uZoi  ^ItTtLB.  original  contract  was  for  the  materials  for 

the  house  generally,  and  not  limited  to  a 
part  of  it. 

VIII.  Counsel  claim  that  Ewing  &  Jewett  failed 
to  show  an  assignment  from  Ewing,  Jewett  &  Chandler 

of  the  claim  for  the  lumber.     We  think  it 

assiffnment:    appears  that  the  last-named  firm  was  the 

successor  of  the  first  by  the  change  of  the 

copartnership.  Chandler  going  out  of  the  firm.     This 

evidence  sufficiently  establishes  the  transfer  to  the  last 

firm. 

These    considerations    sufficiently    dispose    of   all 
questions  in  the  case.    The  decree  of  the  district  court 

is  AFFIRMED. 
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5ij         Daniel    Corbin,    Appellant,    v.    W.    T.    Minchen, 

Appellee. 

Homestead :  cx^nv^etance  of  :  v audit y.  A  husband  and  wife  pur> 
chased  eighty  acres  of  land,  and  occupied  the  same  with  their 
children  for  about  six  months,  when  the  husband  absconded 
because  of  the  commission  of  a  criminal  offense.  About  four 
months  later  the  wife  sold  the  property  to  one  XJ.,  giving  her 
individual  warranty  deed  therefor,  and  soon  afterwards  surren- 
dered possession  of  the  premises.  Subsequently  the  husband,  hav- 
ing returned  home,  executed  to  U.  a  quitclaim  deed  to  the  property. 
About  three  years  afterwards,  with  constructive'  notice  of  both 
of  the  above  conveyances,  and  while  U.  was  in  actual  occupation  of 
the  premises,  the  defendant  obtained  a  quitclaim  deed  to  said  land 
from  IJ.'s  grantors,  in  which  both  the  husband  and  wife  joined. 
Heldf  that  the  separate  conveyances  of  the  husband  and  wife  to  U. 
were  sufficient  to  divest  them  of  all  title  to  the  land  conveyed, 
and  that  the  defendant,  having  taken  his  deed  with  construct- 
ive notice  of  XJ.'s  rights,  acquired  no  title  thereby  to  the  property. 

Appeal  from  Audubon  District  Court. — Hon.  H.  E. 

Deemer,  Jadge. 

Monday,  January  26,  1891. 

,  This  is  a  suit  in  equity  to  quiet  the  plaintiflf'a 
alleged  title  to  a  farm  of  eighty  acres  in  Auduboa 
county.  The  defendant,  by  his  answer,  denied  the^ 
plaintiff's  title,  and  claimed  to  be  the  owner  of  the^ 
land,  and  prays  that  his  title  be  quieted  as  against 
plaintiff.  He  also  seeks  to  recover  the  rents  and  profits 
of  the  land.  There  was  a  hearing  on  the  merits,  and  a 
decree  for  the  defendant,  which  included  the  sum  of 
one  hundred  and  sixty  dollars  for  the  use  and  occupa- 
tion of  the  land.     The  plaintiff  appeals. 

Cole,  McYey  &  Clarke  for  appellant. 

Oeo.  W.  Paine,  for  appellee. 

.  RoTHROCK,  J. — The  facts  pertaining  to  the  claims 
of  the  respective  parties  to  the  land,  so  far  as  they 
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appear  in  the  record,  are  not  the  subject  of  dispute. 
They  are  in  substance  as  follows:  One  George  D. 
Grove  was  formerly  the  owner  of  the  farm.  On  the 
sixth  day  of  March,  1883,  he  conveyed  the  same  to  Eliz- 
abeth Breckenridge,  and  the  deed  of  conveyance  was 
filed  for  record  on  the  eighth  day  of  the  same  month. 
Elizabeth  Breckenridge,  with  her  husband  and  two 
<5hildren,  resided  in  a  dwelling-house  on  the  land  from 
the  spring  of  1883  until  January  1,  1884,  and  they  cul- 
tivated and  raised  crops  on  the  premises  in  the  year 
1883.  In  September  or  October,  1883,  said  Charles 
Breckenridge  left  the  state  because  of  a  criminal  charge 
against  him,  and  did  not  return  until  May,  1884.  On 
the  tenth  day  of  December,  1883,  Elizabeth  Brecken- 
ridge sold  and  conveyed  the  premises  by  warranty  deed 
to  George  and  Henry  Umphrey,  and  said  deed  was  filed 
for  record  the  next  day.  Soon  after  making  said  con- 
veyance, Mrs.  Breckenridge  removed  from  the  premises. 
On  the  thirtieth  day  of  May,  1884,  Charles  Brecken- 
ridge, having  returned  to  the  state,  made  and  executed 
to  George  and  Henry  Umphrey  a  quitclaim  deed  of  said 
farm,  which  deed  was  duly  acknowledged,  and  it  was 
filed  for  record  on  the  same  day.  George  and  Henry 
Umphrey  took  actual  possession  of  the  land  when  it 
was  conveyed  to  them  by  Mrs.  Breckenridge,  and  their 
possession  continued  uninterrupted  until  the  fifteenth 
day  of  July,  1884,  when  they  sold  the  same  to  the 
plaintiff  herein  by  a  written  contract  by  which  the 
plaintiff  bound  himself  to  pay  for  said  land  the  sum  of 
twenty-four  hundred  dollars,  part  of  which  considera- 
tion was  agreed  to  be  paid  in  the  form  of  a  mortgage 
upon  the  land,  held  by  one  Lombard,  and  the  balance 
was  to  be  paid  directly  to  said  Henry  and  George 
Umphrey  in  yearly  payments.  On  the  ninth  day  of 
December,  1887,  George  and  Henry  Umphrey  conveyed 
the  land  by  special  warranty  deed  to  the  plaintiff.  The 
exception  in  the  warranty  in  the  deed  was,  that  the 
plaintiff  assumed  to  pay  the  Lombard  mortgage  and 
interest.  This  deed  was  filed  for  record  on  the  fourth 
day  of  February,   1888.    The  plaintiff  did  not   take 
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actual  possession  of  the  land  when  he  made  his  contract 
of  purchase.  It  was  then  in  possession  of  one  Thomp- 
son, who  was  a  tenant  under  George  and  Henry 
Umphrey.  Thompson  removed  from  the  premises  in. 
March,  1885,  when  the  plaintiff  took  possession,  and 
continued  to  hold  the  same  until  the  trial  of  this  suit. 
These  are  the  facts  upon  which  the  plaintiff  bases  his 
claim  to  the  farm.  The  defendant  claims  the  land  by 
virtue  of  a  quitclaim  deed  made,  executed  and  delivered 
to  him  on  the  thirteenth  day  of  June,  1887,  by  said 
Elizabeth  Breckenridge  and  Charles  Breckenridge  for 
an  expressed  consideration  of  five  hundred  dollars. 
This  quitclaim  deed  was  filed  for  record  on  the  twenty- 
seventh  day  of  September,  1887. 

The  statute  relating  to  the  alienation  of  homesteads 
provides,  that  ''a  conveyance  or  incumbrance  by  the 
owner  is  of  no  validity  unless  the  husband  and  wife,  if 
the  owner  is  married,  concur  in  and  sign  the  same 
joint  instrument."  Appellee  claims  that  the  quitclaim 
deed  executed  to  him  by  Elizabeth  Breckenridge  and 
her  husband  is  the  only  valid  conveyance  or  disposition 
they  have  made  of  the  land,  because  it  was  their  home- 
stead, and  they  united  in  and  signed  the  same  joint 
instrument.  It  does  not  appear  from  the  record  before 
us,  from  whence  Breckenridge  and  his  wife  came,  nor 
whither  they  went  after  they  surrendered  possession  of 
the  land.  The  only  evidence  that  the  land  was  a  home- 
stead consists  in  the  fact  that  they  resided  thereon  for 
about  ten  months.  No  homestead  plat  was  made  and 
recorded  as  provided  by  law.  Whether,  after  Breck- 
enridge returned  to  the  state,  a  homestead  was  acquired 
elsewhere  does  not  appear.  The  plaintiff  purchased 
the  land  from  the  Umphreys  upon  what  appears  to  have 
been  a  full  consideration,  took  possession  from  them, 
and  held  it  for  more  than  three  years  before  the  defend- 
ant claims  to  have  acquired  any  interest  therein,  and 
his  interest  was  acquired  with  full  notice  of  the  plain- 
tiff's  possession,  which  implied  notice  of  all  the  rights 
acquired  by  his  purchase  from  the  Umphreys.  If  the 
defendant  had  made  inquiry  of  the  party  in  possession. 
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he  would  have  ascertained  that  the  plaintiff  had  paid  in 
good  faith,  or  contracted  to  pay,  the  sum  of  twenty- 
four  hundred  dollars  for  the  land.  He  is  charged  with 
knowledge  of  all  these  facts,  and  yet  he  voluntarily 
took  a  quitclaim  deed  for  the  land  for  an  expressed  con- 
sideration of  five  hundred  dollars,  and  insists  that  the 
plaintiff's  claim  of  title  is  devoid  of  equity. 

The  homestead  law  is  a  wise  provision  for  the  benefit 
of  the  family.  It  ought  not  to  be  used  as  an  aid  to  specu- 
lative ventures  in  the  nature  of  attacks  upon  defective 
titles.  In  nearly  every  case  in  which  this  court  has 
been  called  upon  to  determine  homestead  rights,  the 
claim  of  homestead  has  been  presented  by  the  party 
entitled  to  enjoy  the  benefits  of  a  home  upon  the  land 
in  controversy.  It  must  be  conceded  that  the  occu- 
pancy of  the  land  was  sufficient  to  impress  it  with  the 
homestead  character,  and  that  Elizabeth  Breckenridge 
or  her  husband  could  have  held  forty  acres  of  it  as  a 
homestead  as  against  all  claims  but  purchase  money  and 
previous  debts  contracted  by  her.  But  the  facts  show 
that  they  made  no  claim  to  hold  the  land  as  a  home- 
stead. The  husband  absconded  before  the  deed  was 
made  by  his  wife  to  the  Umphreys;  and  the  conveyance 
by  her,  and  her  abandonment  of  the  premises  as  a 
home,  were  parts  of  the  same  transaction.  It  was  not 
a  case  of  a  subsequent  abandonment,  as  in  Bruner  v. 
Bateman^  66  Iowa.  488.  The  conveyance  and  abandon- 
ment were  simultaneous  acts.  That  the  husband  had 
abandoned  any  claims  of  homestead  is  made  manifest 
by  the  fact  that  upon  his  return  he  made  no  claim  to 
the  land  as  a  homestead,  but,  on  the  contrary,  made  a 
quitclaim  deed  to  the  plaintiff's  grantor. 

The  claim  of  the  defendant  appears  to  us  to  amount 
to  this:  That  he  can  lawfully  assert  the  homestead  right 
in  all  of  the  eighty-acre  farm,  notwithstanding  the  fact 
that  the  only  parties  who  could  have  asserted  that  right 
did  not  at  any  time  make  any  claim  of  homestead  to 
the  forty  acres  which  they  might  have  held  as  a  home- 
stead. We  have  not  thought  it  necessary  to  review 
the  numerous  decisions  of  this  court  in  determining  the 
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rights  of  parties  under  the  section  of  the  statute  above 
cited.  No  case  will  be  found  where  the  facts  are  sub- 
stantially the  same  as  here  presented.  It  appears  from 
the  evidence  that  by  the  contract  of  purchase  the  plain- 
tiff bound  himself  to  pay  to  George  and  Henry  Umphrey 
the  sum  of  five  hundred  dollars,  June  1,  1886;  five 
hundred  dollars,  June  1,  1886;  and  four  hundred  dol- 
lars, June  1,  1887.  All  of  these  payments  were  due 
before  the  defendant  received  the  quitclaim  deed  under 
which  he  claims,  and  it  is  to  be  presumed  that  these 
installments  were  paid  when  they  became  due.  The 
plaintiff  knew  that  Breckenridge  and  wife  occupied  the 
land  for  part  of  the  year  1883,  but  he  had  no  knowledge 
that  they  claimed  any  homestead  right  therein  until 
the  defense  was  set  up  in  this  suit.  We  are  satisfied 
that  he  was  induced  to  believe,  from  the  acts  of  Brecken- 
ridge and  wife,  that  they  made  no  claim  to  a  homestead 
in  the  land,  and  that,  if  they  could  rightfully  have 
made  such  claim,  they  ratified  the  invalid  conveyance 
made  by  them. 

In  the  case  of  Lunt  v.  Neeley^  67  Iowa,  97,  the 
wife  of  the  plaintiff  held  a  contract  or  title  bond  for 
a  conveyance  of  a  homestead.  The  plaintiff  left  the 
state,  and  went  to  Colorado,  with  the  purpose  of  estab- 
lishing himself  in  business  and  removing  his  family  to 
that  state.  He  left  his  wife  and  children  in  possession 
of  the  homestead.  After  he  left  this  state,  his  wife 
sold  her  interest  in  the  property,  and  assigned  the  title 
bond  to  one  Payne.  The  husband  did  not  concur  in 
and  sign  the  assignment.  Payne  paid  the  balance  of 
the  purchase  money,  and  then  conveyed  the  property 
to  one  Warren.  The  wife  of  the  plaintiff  continued  to 
occupy  the  homestead  with  her  family  for  some  two 
months  after  she  sold  it,  when  she  yielded  possession 
to  Payne,  and  removed  to  Colorado,  and  joined  her 
husband.  Afterwards  the  plaintiff  and  family  returned 
to  this  state,  took  up  their  residence  in  another  dwell- 
ing-house near  the  homestead,  and  soon  thereafter  the 
wife  of  the  i)laintiff  died,  and  plaintiff  brought  an 
action  to  quiet  his  title  to  the  property,  claiming  that  it 
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was  his  homestead.  It  was  held  that  the  assignment  of 
the  title  bond  by  the  wife  alone  was  void ;  that  when 
the  right  of  homestead  has  once  attached  to  the  prop- 
erty it  can  be  divested  only  by  a  joint  conveyance,  or 
by  the  abandonment  of  the  property  as  a  homestead  by 
both  the  husband  and  wife.  But  it  was  further  deter- 
mined in  that  case  that  the  plaintiff  was  not  entitled  to 
a  decree.  The  court  said  :  "It  does  not  follow,  how- 
ever, that  the  subsequent  purchasers  of  the  property 
acquired  no  interest  in  it  which  they  can  assert  against 
the  plaintiffs.  If  C.  R.  Warren  is  in  the  position  of  an 
innocent  purchaser,  he  is  entitled  to  be  protected 
against  the  claim  urged  by  them,  notwithstanding  the 
invalidity  of  the  sale  and  assignment  by  Mrs.  Lunt. 
The  bond  and  assignment  to  Payne  were  of  record  at 
the  time  he  made  the  purchase  from  Mrs.  Payne.  The 
record  of  these  instruments  imparted  no  notice  of  a 
homestead  right  in  favor  of  the  Lunts  in  the  property, 
and  there  was  nothing  in  any  of  the  conveyances  con- 
stituting the  chain  of  title  which  indicated  the  existence 
of  such  right,  and  they  were  not  in  possession,  or  in 
any  manner  asserting  the  right.  He  purchased  from 
one  who  was  in  possession  of  the  property,  and  who 
appeared  by  the  record  to  have  a  perfect  title  to  it,  and 
he  had  no  actual  notice  either  of  the  claim  now  asserted 
by  plaintiffs,  nor  of  the  fact  on  which  it  is  based.  He 
is  clearly  an  innocent  purchaser  of  the  property,  and  as 
such  should  be  protected."  The  rule  announced  in 
that  case  is  decisive  of  this.  Indeed,  the  equities  of 
the  plaintiff  appear  to  us  to  be  stronger  and  more 
persuasive  than  the  claim  of  the  purchaser  in  the  cited 
case.  Further  elaboration  appears  to  us  to  be  unneces- 
sary. 

The  decree  of  the  district  court  is  reversed. 
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Sarah  E.   Dunn,   Appellant,   v.   J.   C.   Wolf  et  al.j 

Appellees. 


1. 


2. 


Fraudulent  Conveyance:  knowledge  of  grantee.  During 
the  trial  of  an  action  against  him  upon  an  injunction  bond  a  son 
conveyed  to  his  mother  certain  real  estate  for  about  two  thousand 
dollars  less  than  its  value.  The  litigation  which  was  the  moving 
cause  of  the  sale  was  notorious,  and  the  evidence  in  this  action 
connected  the  mother  with'  many  badges  of  fraud  which  she 
failed  to  explain.  Held,  that  a  petition  to  enjoin  the  sale  of  said 
real  estate  on  execution  under  a  judgment  recovered  against  the 
son  on  said  injunction  bond  was  properly  denied. 

:  ACTION  ASSAILING  TITLE :  PARTIES.    In  an  action  by  the 


8. 
4. 


fraudulent  grantee  of  real  estate  so  conveyed  to  enjoin  its  sale 
on  execution  the  grantor  is  not  a  necessary  party. 

« 

Pleading:  waiver.  Defects  in  a  pleading  which  are  not 
assailed  by  motion  or  demurrer  will  be  deemed  waived. 

Practice:  introduction  op  additional  evidence  :  dismissal. 
After  the  final  submission  of  a  cause  the  trial  court  is  without 
authority  either  to  reopen  the  case  for  the  introduction  of  addi- 
tional evidence  by  either  party,  or  to  permit  a  dismissal  of  the 
cause  without  prejudice. 


Appeal  from  Audubon  District  Court. — Hon.  H.  E. 

Deemer,  Judge. 

Monday,  January  26,  1891. 

Action  to  enjoin  the  sale  of  real  estate  on  execu- 
tion. There  was  a  decree  for  defendants,  from  which 
the  plaintiff  appeals. 

BenJ.  I.  Salinger^  for  appellant. 

Nash^  Phelps  &  Oreen^  for  appellees. 

Granger,  J.— I.     Arthur  M.  Ryan,  Moses  Craw- 
ford, William   M.  Dunn  and  A.  M.  Dunn  were  joint 
1  Fraudulent   judgment  dcbtors  to  the  defendant  Wolf. 
kSowiX^of  A-  M.  Dunn  is  the  husband  of  the  plaintiflp, 
«^'^'         and  has  been  since  1883.    William  M.  Dunn 
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is  the  son  of  A.  M.  Dunn,  by  a  former  wife.  The  judg- 
ment referred  to  was  obtained  November  18,  1885,  and 
an  execution  issued  thereon  was  by  the  defendant 
Herbert,  as  sheriff,  levied  on  the  lands  in  question  on 
the  seventeenth  day  of  November,  1886,  as  the  property 
of  William  M.  Dunn.  On  the  lifth  day  of  November, 
1885,  William  M.  Dunn,  by  warranty  deed,  conveyed 
the  land  to  the  plaintiff,  who  brings  this  action  to 
enjoin  the  sale.  The  defendants  admit  the  execution 
of  the  deed  to  plaintiff,  but  aver  that  it  was  accepted 
by  plaintiff  to  aid  William  M.  Dunn  and  A.  M.  Dunn 
to  defraud  their  creditors,  and  especially  the  defendant 
Wolf.  From  March,  1881,  to  some  time  in  1884,  or 
later,  there  was  litigation  between  William  M.  Dunn 
and  defendant  Wolf  in  regard  to  the  ownership  of  real 
estate  and  improvements  thereon,  in  the  course  of 
which  proceedings  an  injunction  issued  at  the  instance  of 
William  M.  Dunn.  Ryan,  Crawford  and  A.  M.  Dunn 
were,  with  William  M.  Dunn,  obligors  on  the  bond  to 
obtain  the  injunction ;  and  the  judgment  now  sought  to 
be  enforced  against  the  land  was  obtained  on  the  injunc- 
tion bond. 

The  cause  in  which  Wolf's  judgment  was  obtained 
was  on  trial  on  the  fifth  of  November,  1885,  and 
near  the  time  when  the  taking  of  testimony  was  con- 
cluded, and  the  arguments  to  the  jury  commenced, 
A.  M.  Dunn  left  the  court-room,  went  to  the  office 
of  one  Armstrong  and  procured  the  making  of  the  deed 
in  question ;  and,  shortly  thereafter,  William  M.  Dunn 
went  in  and  signed  the  deed,  and  also  had  prepared  and 
signed  a  bill  of  sale  of  practically  all  his  personal  prop- 
erty to  the  plaintiff.  The  plaintiff  was  afterwards 
there,  and  accepted  the  instruments.  A.  M.  and 
William  M.  Dunn  were,  before  the  trial  was  concluded, 
again  in  court ;  and,  in  answer  to  a  question  by  counsel 
for  William  M.  Dunn,  **If  it  was  fixed?"  or  words  to 
that  effect,  one  of  them  answered,  "Yes;  it's  all  right." 
It  is  not  and  could  not  well  be  contended  by  appellant 
but  that,  as  to  William  M.  Dunn,  the  transfer  was 
fraudulent;  but  it  is  contended  that,  as  to  the  plaintiff, 
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there  is  no  sufBcient  showing  to  implicate  her  in  the 
fraud,  either  because  of  knowledge  of  or  participation 
in  it.  The  district  court  found  otherwise,  and  our 
examination  of  the  record  leads  us  to  the  same  con- 
clusion. The  relationship  of  the  parties,  the  notoriety 
of  the  pending  litigation,  and  the  particular  time  of  the 
transfer,  the  manner  of  its  accomplishment,  the  differ- 
ence between  the  price  paid  and  its  actual  value,  being 
upwards  of  two  thousand  dollars,  the  purchase  of  the 
property  without  an  examination  of  it,  and  the  failure 
of  the  plaintiff  in  her  own  behalf  to  explain  the  many 
badges  of  fraud  against  her  apparent  on  the  trial,  leave 
little  room  to  doubt  the  correctness  of  our  conclusion. 
These  general  conclusions  are  aided  materially  by  the 
evidence  in  detail,  which  we  do  not  present. 

II.  It  is  urged  that  the  decree  cannot  be  sustained, 
because  William  M,  Dunn  is  not  made  a  party  to  thia 

proceeding.     The  effect  of  the  decree  is  to 

subject  the  land  to  the  payment  of  his  debt, 
on  the  theory  that  he  is  a  fraudulent  grantor.  The 
point  is  clearly  controlled  by  the  holding  in  Potter  v. 
Phillips,  44  lowaf,  353;  and  see,  to  the  same  effect,. 
Coffey  V.  Norwood^  3  South.  Rep.  ( Ala.)  8 ;  Bump, 
Fraud.  Con  v.  [3  Ed.]  sec.  458;  Wait,  Fraud.  Con  v.,  sec. 
136 ;  Buffington  v.  Harney^  95  U.  S.  99 ;  Walker  v. 
Powers,  104  U.  S.  245. 

III.  It  is  said  that  it  is  not  alleged  nor  proven 
that  the  judgment  debtors  of  the  defendant  Wolf  are 
•  i>,,.^T«o.       insolvent.     We    need    not   determine    the 

3.  Pleading: 

waiver.  necessity  for  such  allegation    and    proof, 

because  defendants'  answer  is  in  the  nature  of  a  cross- 
petition  asking  affirmative  relief,  and  the  defect  as  to 
allegations  is  apparent  on  its  face.  It  was  not  assailed 
by  demurrer,  and  under  repeated  decisions  of  this 
court,  and  Code,  section  2650,  the  defect  is  waived.  The 
proofs  need  only  conform  to  the  allegations  of  the  peti- 
tions. Mann  v.  Taylor,  78  Iowa,  355.  This  holding 
disposes  of  much  said  in  argument  bearing  on  the 
admission  of  evidence  and  the  sufficiency  of  the  proofs 
to  show  insolvency. 
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IV.  After  the  cause  had  been  finally  submitted, 
the  plaintiff  filed  a  motion  for  leave  to  introduce 
4.  Practice:  farther  testimony,  or  be  allowed  to  dismiss 
!>Vldd?tion5i  *^®  cause  without  prejudice  to  a  future 
dtemiSSf.  action,  and  supported  the  motion  by  affi- 
davit showing  why  the  testimony  was  not 
offered  on  the  trial,  which  the  court  overruled,  and  the 
court's  action  in  that  respect  is  made  a  ground  of  com- 
plaint. It  will  be  observed  that  the  motion  asks,  firsts 
that  the  plaintiff  be  allowed  to  introduce  additional 
evidence,  and,  second^  that  being  refused,  that  she  be 
allowed  to  dismiss  the  cause  without  prejudice.  As  to 
the  right  to  introduce  additional  evidence.  Code,  section 
2799,  provides  that,  at  any  time  before  the  cause  is 
finally  submitted,  either  party  may  be  allowed  to  do  so. 
In  Sickles  v.  Bank,  ante,  p.  408,  it  was  held  that  when 
the  final  submission  takes  place  may  be  left  to  the  dis- 
cretion of  the  district  court,  but  that,  such  right  does 
not  exist  after  final  submission.  In  this  case  the  record 
states  that  the  motion  was  made  ^'  after  said  cause  had 
been  finally  heard  and  submitted;"  hence  the  district 
court  had  no  authority  to  grant  the  motion.  As  to  the 
second  request  in  the  motion,  we  look  to  Code,  section 
2844.  It  is  there  provided  that  an  ''Action  may  be  dis- 
missed, and  such  dismissal  should  be  without  prejudice 
to  a  future  action :  First,  by  the  plaintiff  before  the  final 
submission  of  the  case  to  the  jury,  or  to  the  court, 
when  the  trial  is  by  the  court."  The  same  considera- 
tions must  control  on  this  branch  of  the  motion.  The 
cause  had  been  finally  submitted,  and  the  court  was 
without  discretion  to  grant  the  request.     The  judgment 

is  AFFIRMED. 


J 


692  Sax  &  Bro.  v.  Davis.  [81  Iowa 


81    693 
1107    548 


C.  Sax  &  Bro.,  Appellees,  v.  A.  J.  Davis,  Appellant. 

1 .  Sale :  agency  :  ey idbnce.  It  being  sought  to  charge  the  defend- 
ant herein  with  the  value  of  goods  sold  and  delivered  to  another, 
under  the  belief  that  such  person  was  defendant's  son,  and  that  the 
goods  were  purchased  by  him  as  defendant's  agent,  held,  that  it 
was  competent  for  the  defendant  to  testify,  that  the  person  to 
whom  the  sale  was  made  was  not  his  son,  and  that  he  had  notreo 
ognized  him  as  such.  « 

2, : : .    The  defendant  having  testified  that  one 

N.  had  the  control  and  management  of  his  farm,  held,  that  it  was 
competent  for  him  to  testify  that  N.  had  no  authority  to  purchase 
goods  on  his  credit,  nor  to  authorize  others  to  do  so. 

8.     :  EVIDENCE.    In  an  action  to  recover  for  goods  sold  and 

delivered  to  one  at  a  place  named,  testimony  by  the  defendant 
that  he  never  purchased  any  goods  from  the  plaintiffs  at  the  place 
named  or  elsewl^ere  is  competent. 

4.  Agency :  declarations  of  aoent.  The  fact  of  agency  cannot 
be  proven  by  the  admissions  or  declarations  of  the  person  claimed 
to  be  an  agent. 

Appeal  from  Van  Buren  District  Court.— B.o^.  Deli; 

Stuart,  Judge. 

Tuesday,  January  27,  1891. 

Action  upon  an  account  for  goods  sold  and  deliv- 
ered. There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  the  plaintiffs.     The  defendant  appeals. 

8.  8.  CarrutJierSj  for  appellant. 

8loan^  Work  &  Brovm^  for  appellees. 

RoTHROCK,  J. — I.  This  cause  was  appealed  to  this 
court  by  the  defendant  at  a  former  term,  and  the  judg- 

1.  8ALE;agency:  °^^^*  ^^^    reversed.     71    Iowa,   406.     The 

evidence.        sccoud  trial  was  upon  the  same  issue,  and 

resulted  the  same  as  the  first.     It  will  be  observed  from 
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the  statement  of  the  case  in  the  opinion  on  the  former 
appeal  that,  in  order  to  sustain  the  action,  it  was  nec- 
essary for  the  plaintiffs  to  prove  that  T.  J.  Davis  was 
authorized  by  the  defendant  to  purchase  the  goods  on 
the  defendant's  credit.  It  is  not  claimed  that  the  goods 
were  charged  to  the  defendant  when  they  were  pur- 
chased. ,  On  the  contrary,  it  is  conceded  that  in  the 
account,  as  it  appears  on  the  books  of  the  plaintiffs,  the 
goods  were  not  charged  to  the  defendant,  but  they  were 
charged  to  T.  J,  Davis.  There  is  no  evidence  of  any  ' 
express  promise  by  the  defendant  to  pay  for  the  goods, 
and  no  direct  evidence  that  he  authorized  T.  J.  Davis  to 
purchase  them  on  his  credit.  The  verdict  of  the  jury,  so 
far  as  it  is  sustained  by  evidence,  is  founded  upon  facts 
and  circumstances  which  it  is  claimed  establish  the  fact 
that  T.  J.  Davis  was  the  agent  of  the  defendant,  and 
that  by  virtue  of  such  agency  he  purchased  the  goods 
for  the  defendant. 

It  appears  that  there  was  a  rumor  in  the  neighbor- 
hood of  the  farm  of  the  defendant  to  the  effect  that  T.  J. 
Davis  was  a  son  of  the  defendant,  and  one  of  the  plain- 
tiffs was  permitted  to  testify  that  the  defendant  was 
supposed  to  be  the  father  of  T.  J.  Davis ;  but  this  was 
not  permitted  to  go  to  the  jury  as  tending  to  establish 
the  claimed  agency.  The  evidence  was  admitted  to  go 
to  the  jury  as  preliminary.  It  is  claimed  that  this  was 
error.  It  may  be  that,  if  this .  were  the  extent  of  the 
court's  ruling  upon  the  relationship  of  the  parties,  we 
might  say  that  the  ruling  was  without  prejudice.  But 
the  defendant's  deposition  was  offered  in  evidence  in  his 
behalf,  and  he  was  asked  on  cross-examination  this 
question:  "You  are  the  father  of  T.  J.  Davis,  are  you 
not  ? ' '  The  answer  was :  ' '  No. ' '  He  was  then  asked : 
**You  have  recognized  him  as  your  son,  have  you 
not  i "  The  answer  was :  "  No."  These  answers  were 
excluded,  on  the  objection  of  the  plaintiff,  because  they 
were  incompetent.  It  is  quite  apparent  that  the  rulings 
of  the  court  should  be  consistent  with  each  other.  We 
think  that  if  T.  J.  Davis  was  the  son  of  the  defendant, 
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and  made  the  purchases  while  engaged  in  the  manage- 
ment of  his  father's  farm,  it  would  be  a  circumstance 
proper  to  be  shown,  not  by  mere  rumor,  but  by  compe- 
tent evidence,  and  it  was  surely  competent  for  the 
defendant  to  show  that  no  such  relationship  existed. 

II.  The  defendant  was  further  interrogated  in  said 
deposition  as  follows :     '*  What  authority,  if  any,  did 

Nelson  have  to  purchase  goods  of  anyone 

3.  Thv  same.  -,,  -,  , 

on  your  credit,  or  to  authorize  anyone  else 
to?"  The  answer  was  as  follows  :  "  None."  This  was 
objected  to  by  plaintiffs  as  incompetent,  and  the  objec- 
tion was  sustained.  This  was  prejudicial  error.  The 
defendant  claimed  all  through  his  evidence  that  one 
Nelson  had  the  control  and  management  of  his  farm, 
and  it  was  surely  competent  for  him  to  show  that 
Nelson  had  no  authority  to  purchase  goods  on  defend- 
ant's credit,  nor  to  authorize  any  other  person  to  do  so. 

III.  It  further  appears  in  the  deposition  that  the 
defendant  was  asked  this  question:  ^' State  whether 
3  .g^j.        you  ever  purchased  any  goods  of  the  plain- 

dence.  tiflfs  atOttumwa,  Iowa,  or  elsewhere."     The 

question  was  objected  to  by  plaintiflfs  as  calling  for  a 
conclusion,  not  answering  any  testimony,  and  incompe- 
tent. The  objection  was  sustained.  The  answer  to  this 
interrogatory  was  to  the  effect  that  defendant  had  made 
no  such  purchase,  and  that  he  at  no  time  authorized 
T.  J.  Davis  to  purchase  goods  of  plaintiffs  on  defend- 
ant's credit.  If  the  answer  is  true,  the  defendant  was 
not  liable  to  the  plaintiffs  for  the  goods.  We  think  the 
ruling  in  sustaining  the  objection  to  the  question  was 
erroneous.  It  is  true  the  question  is  somewhat  com- 
prehensive ;  but  it  did  not  necessarily  call  for  a  conclu- 
sion of  the  witness,  and  the  answer  is  not  in  the  nature 
of  a  conclusion.  If  there  is  any  semblance  of  ground  of 
objection  to  the  evidence  it  should  have  been  directed 
to  the  answer  to  the  question  as  not  responsive,  rather 
than  to  the  question.  But  we  think  that  even  that 
objection  would  not  have  been  good. 

IV.  In  view  of  a  new  trial,  it  is  proper  to  say  that 
the  letter,  "Exhibit  E,"  on  page  8  of  the  abstract,  is 
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not    competent   evidence  in  the    case   for 
*  uurationsof  *  any  puipose.     It  tends  to  show  the  claimed 

agency  by  the  declaration  of  the  agent,  and 
we  need  not  cite  authority  in  support  of  the  proposition 
that  agency  cannot  be  established  by  the  admissions 
or  declarations  of  the  person  claimed  to  be  an  agent. 
There  is  some  doubt,  however,  whether  the  introduction 
of  this  letter  as  evidence  was  properly  objected  to  by 
the  defendant. 

.V.  We  have  examined  the  other  alleged  errors  in 
the  rulings,  or  the  admission  and  exclusion  of  evidence, 
and  are  of  opinion  that  the  objections  to  such  rulings 
are  without  merit.  The  instructions  to  the  jury,  and 
the  refusal  to  give  the  instructions  asked,  ought  not  to 
be  the  subject  of  complaint.  The  trial,  in  these  respects, 
appears  to  us  to  have  been  conducted  without  any  valid 
objection. 

For  the  errors  above  mentioned  the  judgment  of  the 
district  court  is  B£VERS£D. 


Charles    Stroff,    Appellant,     v.    Swafford    Bros. 

et  al.,  Appellees.  \,g  ^1 

«1    685 

1.  Debtor  and  Creditor :  conveyance  :  fraud  :  noticb.  A  con-  lu  203 
▼eyance  of  real  estate  made  by  an  insolvent  firm,  pending  litiga- 
tion, to  the  father-in-law  of  one  of  the  partners,  to  secure  him  for 
advances  of  money  made  to  the  firm  to  about  the  market  value  of  ^-,gSi 
the  land,  over  and  above  the  amount  of  incumbrances  thereon,  T^T^ 
and  which  is  received  in  good  faith  for  the  purpose  of  security  '  '^ 
only,  heldf  not  invalid  as  against  other  members  of  the  firm,  even 
though  the  grantee  had  knowledge  of  a  fraudulent  purpose  on  the 
part  of  the  firm  at  the  time  the  conveyance  was  accepted. 

S.     :  :    reservation  in  favor  op   debtor.    A   secret 

agreement  between  the  debtor  and  creditor  at  the  time  of  the 
deUvery  of  such  conveyance,  that  the  debtor  shall  remain  upon 
the  land  for  one  year,  for  the  purpose  of  taking  care  of  stock  kept 
thereon,  and  belonging  to  the  creditor,  and  that  for  such  privi- 
lege the  debtor  should  pay  the  taxes  against  the  land  for  such 
year,  h^id,  not  to  constitute  such  a  secret  reservation  in  favor  of 
the  debtor  as  to  render  the  conveyance  fraudulent. 


J 
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Appeal  from  Linn  District  Court. — Hon.  James  D. 

GiFFEN,  Judge. 

Tuesday,  January  27,   1891. 

C.  G.  AND  L.  G.  Swafford  were  partners  and 
cocaposed  the  firm  known  as  Swafford  Bros.  Prior  to 
March  17,  1888,  they  owned  two  hundred  and  sixty-five 
acres  of  land,  which  is  a  subject  of  controversy  in  this 
case.  On  that  day  they  conveyed  the  land  by  war- 
ranty deed  to  defendant,  L.  B.  Strang,  who  is,  and  was 
then,  father-in-law  to  L.  G.  Swafford.  The  con- 
sideration for  the  land,  as  claimed  by  Strang,  is 
twenty-one  hundred  and  ten  dollars,  advanced  by  him 
to  Swafford  Bros,  from  time  to  time,  with  a  liability  for 
the  payment  of  incumbrances  on  the  land  of  thirty- 
eight  hundred  dollars.  On  the  same  day,  for  a  con- 
sideration of  seven  hundred  and  seventy-five  dollars, 
C.  G.  and  L.  G.  Swafford  made  to  defendant  Strang  a 
chattel  mortgage  on  certain  personal  property  then  on 
the  farm  before  conveyed,  the  said  farm  and  personal 
property  being  all  the  property  owned  by  said  Swaffords 
not  exempt  from  execution.  At  the  time  of  these 
transfers  the  plaintiff  was,  and  still  is,  a  judgment 
creditor  of  Swafford  Bros.,  an^  this  action  is  to  set 
aside  these  transfers  of  property  as  in  fraud  of  their 
rights.  The  district  court  denied  the  prayer  of  the 
petition,  and  from  its  judgment  the  plaintiff  appeals. 

Wm.  O.  ClarJc  and  James  A.  Heed,  for  appellants. 

Milton  Remley  and  H.  B.  Heberling^  for  appellee 
Strang. 

Granger,  J. — The  appellant  follows  his  statement 
of  facts,  preceding  his  argument,  as  follows :  *'  On  the 
foregoing  facts,  with  other  circumstances  to  be  pointed 
out  hereafter,  appellant  asks  the  court  to  declare  the 
transfer  of  the  real  and  personal  property  void  on  four 
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grounds :  First.  Because  the  transaction  is  uncon- 
scionable as  against  creditors,— a  palpable  and  mon- 
strous fraud.  Second.  It  is  fraud  per  se  for  Strang  to 
appropriate  the  property  of  Swafford  Bros.,  or  of  C.  Gt. 
SwaflFord,  to  pay  the  personal  debt  of  L.  G.  SwaflFord. 
Third.  Because  of  a  secret  reservation  of  a  year's 
rental  of  farm.  Fourth.  Because  of  Strang's  pur- 
chase of  the  personal  property,  with  full  knowledge  of 
the  Swaflfords'  fraudulent  design."  The  consideration 
of  the  questions  thus  presented  will  be  a  very  accepta- 
ble way  of  disposing  of  the  case. 

I.  The  first  proposition  leads  us  to  consider  the 
circumstances  under  which  the  transfers  were  made. 

In    the    latter    part   of    1887,    there  were 

1 .    DVBTOB  and  -,  •  c^  nt  •%      -r^ 

creditor :  con-  pending  agaiust  Swaflford  Bros,  three  sepa* 
fraud:  no-  rate  suits,  in  which  judgments  have  been 
obtained,  two  of  which  constitute  liens  on 
the  land  in  question  to  the  amount  of  twenty-eight 
hundred  dollars,  and  is  a  part  of  the  incumbrance 
referred  to  in  the  statement  of  facts.  The  other  was 
the  suit  of  plaintiflF,  in  which  the  judgment  was 
obtained  now  sought  to  be  enforced  against  the  land. 
At  the  time  of  the  transfer  these  suits  had  not  been 
finally  determined.  The  fact  of  the  pendency  of  the 
suits  was  known  to  defendant  Strang  before  and  at  the 
time  of  the  transfers,  and  he  was  fully  aware  that 
the  Swaflords  were  being  pressed  by  their  creditors,  and 
were,  in  fact,  insolvent.  These  are  the  prominent  facts 
upon  which  appellant  relies  to  establish  the  fact  of  the 
fraud.  We  do  not  understand  that  it  is  seriously 
questioned  but  that  Strang  loaned  to  L.  G.  Swaflford  or 
to  Swaflford  Bros,  from  October,  1886,  to  March,  1886, 
twenty-one  hundred  and  ten  dollars,  nor  that  he 
actually  furnished  seven  hundred  and  seventy-five 
dollars,  for  which  the  chattel  mortgage  was  given  as 
security. 

A  disputed  question  in  the  case  is  whether  the 
twenty-one  hundred  and  ten  dollars  was  loaned  to 
L.  G.  Swaflford  or  to  the  firm,  and  it  will  be  well  to  first 
settle  that  question  of  fact,  to  more  readily  know  the 
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legal  questions  to  be  met.  Appellant  insists  npon  the 
fact  that  it  was  an  individual  loan  to  L.  G.  Swa£ford, 
but  we  think  otherwise.  Nothing  is  clearer  than  that 
L.  Gt.  Swaflford,  in  obtaining  the  money,  intended  it  for 
the  firm,  and  not,  as  is  thought,  to  meet  his  obligation 
to  the  firm,  but  because  the  firm  needed  money.  There 
is  no  testimony  to  show  that  he  was  required  to 
furnish  such  money.  It  does  appear  that  both  mem- 
bers of  the  firm  procured  from  their  friends  money 
for  the  use  of  the  firm,  but  nothing  to  show  that  it  was 
because  of  an  individual  obligation  to  do  so.  L.  G. 
Swaflord,  who  obtained  it,  says  it  was  for  the  firm,  and 
was  used  by  the  firm.  Such  is  the  general  purport  of 
the  evidence  with  reference  to  that  fact.  Some  state- 
ments, as  that  the  money  was  obtained  or  loaned  to 
L.  G.  Swaflford,  are  in  the  record,  but  have  reference 
more  particularly  to  the  fact  that  he  was  the  one  who 
asked  for  and  received  it.  We  think  the  money  was 
loaned  to  the  firm. 

With  the  fact  established  that  Strang  was  a  bona 
fide  creditor  of  the  firm,  very  much  of  the  difficulty  on 
this  point  of  the  case  is  removed.  Of  course,  Strang 
could  be  a  creditor,  and  yet  act  with  a  fraudulent  intent 
in  accepting  the  conveyances,  but,  in  such  a  case,  it  is 
far  more  difficult  to  show  the  fact.  From  the  evidence 
it  appears  that  Mr.  Strang  is  quite  a  wealthy  and  pros- 
perous farmer.  His  testimony  impresses  us  with  the 
belief  that  he  is  a  man  of  remarkable  candor  and  fair- 
ness, not  deviating  from  the  truth  when  against  his 
interest,  as  in  many  cases  he  might  have  done  to  his 
apparent  advantage.  From  the  evidence  we  find  about 
this  state  of  facts  at  the  time  of  the  transfers :  Strang 
was  a  creditor  of  the  firm.  He  had  loaned  the 
twenty-one  hundred  and  ten  dollars,  without  a  thought 
that  it  was  unsafe.  In  the  fall  of  1887,  and  later, 
to  the  time  of  the  transfer,  he  knew  the  firm  was 
financially  embarrassed,  and  in  failing  circumstances. 
He  was  offered  the  farm,  with  what  then  appeared 
to  be  an  incumbrance  of  thirty-eight  hundred  dollars 
in    payment.     He  was  in    the  position   of   accepting 
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that,  or  the  chances  of  a  partial  or  entire  loss.     His 
acts,  if  in  good  faith,  were  in  accord  with  business  pru- 
dence.    We  think  the  value  of  the  land  was  not  largely, 
if  at  all,  in  excess  of  the  debt  and  incumbrance  to  be 
paid.    The  evidence  tinges  from  twenty  to  thirty  dol- 
lars per  acre.     The  cost  to  Strang  is  nearly  twenty -three 
dollars    per  acre,   and  is  likely  a  fair  market  price. 
Importance  is  attached  to  the  fact  that  some  of  the  liens 
might  have  been  removed  by  a  reversal  of  the  judgments, 
and  there  seems  to  have  been  no  provision  made  at  the 
time  of  the  transfer  as  to  what  should  be  done  in  such  a 
case.     The  evidence  does  not  show  an  expressed  under- 
standing in  that  respect.     There  is  some  evidence  as  to 
the  opinions  of  witnesses  in  that  event,  but  it  is  of  no 
moment.     The  liens  existed,  and  ,f or  the  purpose  of  the 
case  continue  to  exist.    There  is  no  evidence  of  an  agree- 
ment that  Strang  should  not  pay  the  full  price,  if  for 
any  reason  the  liens  were  removed.     The  case  is  argued, 
in  its  legal  aspect,  much  as  if  it  were  a  case  in  which 
Strang,  with  knowledge  that  the  Swaffords  were  dis- 
posing of  their  property  to  defraud  their    creditors, 
purchased  the  farm,  and  parted  with  his  money  with 
such  knowledge.     Strang  was  a  creditor,  and  in  such  a 
case  had  a  right  in  good  faith  to  secure  payment,  even 
if   there  was  knowledge  of  a  fraudulent  purpose  on 
the  part  of  the  Swaffords.    Johnson  v.  McOreWy  11  Iowa, 
151  ;  Carson  v.  jByers^  67  Iowa,  606  ;  Chase  v.  Walters^ 
28  Iowa,  460 ;  Aultman  z).  Heiney^  59  Iowa,  664 ;  Collier 
V.  French^  64  Iowa,  577 ;  Auhnan  v.  Aulman^  71  Iowa, 
124 ;   Manuf,  Co.  v,  Mastin^  75  Iowa,  112 ;  Stewart  v. 
BanTc^  76  Iowa,  571 ;  Lead  Co.  v.  Haas^  73  Iowa,  399. 
We  reach  quite  a  satisfactory  conclusion  that  Strang 
did  not,  in  legal  contemplation,  participate  in  any  fraud 
to  defeat  the  creditors  of  Swafford  Bros. 

II.  The  second  proposition  is  disposed  of  by  our 
finding  that  the  debt  was  that  of  the  firm,  and  not  of  L. 
G.  Swafford  personally,  except  as  a  member  of  the  firm. 

III.  It  is  a  part  of  the  contract  for  the  purchase  of 
the  farm  that  C.  G.  Swafford,  who  was  then  living  on 
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.      it,  should  remain  during  that  year,  and  it  is 

fa?^'7S?^'*  *^  urged  that,  because  of  such  agreement,  the 
debtor.  trausactiou  is  void  as  to  creditors  under  the 

rule    announced  in    Macomber  v.  PecJc^  39  Iowa,  351, 
and    in  Dean  v.   Skinner^    42  Iowa,    418,    and   other 
cases.     The  rule  there  stated    is    that,    **  where  land 
is  conveyed  with  a  secret  reservation,  that  the  vendor 
shall  have  the  right  to  use  and  enjoy  it  for  a  time  with- 
out the  payment  of  rent,  such  use  and  enjoyment  con- 
stituting a  part  of  the  consideration  the  conveyance  is 
fraudulent  in    law,     although    based    on   a    valuable 
consideration."     To    our   minds  the  facts  of  this  case 
do    not    bring   it    within    such  rule.     We  have  found 
that   there   was  no    fraud    in    fact.     Before  the  rule 
as  to    fraud  in  law  will  be  applied,   the  facts   must 
bring  the  case  clearly  within  it.     In  regard    to    the 
occupancy  of  the  farm,   Mr.  Strang  says  in  his  cross- 
examination  :     ''It  was  in  the  contract  for  the  purchase 
of  the  farm  that  I  was  to  let  them  occupy  the  farm  for 
the  ensuing  year,  they  taking  care  of  the  stock.     Yes, 
sir ;  that  was  in  the  bargain.     He  was  to  remain  there  ; 
didn't  want  to  change.     Yes,  sir ;  he  was  to  pay  the 
taxes  for  the  privilege."     In  his  direct  examination  he 
says  :     '*  C.  Gt.  was  not  paying  any  rent  during  the  year 
1888.     I  bought  the  cattle  in  June,  and  the  cattle  were 
to  run  there  during  the  fall.     I  got  the  privilege  of  the 
cattle  running  there  until  fall,  and  he  took  care  of  them 
for  me."     This  purchase  of  the  cattle,  as  we  understand, 
was  an  absolute  purchase  of  those  included  in  the  mort- 
gage given  March  17,  before.     Mr.  Strang  in  his  testi- 
mony further  says:     ''The    understanding  was  that 
C.  G.  was  to  stay  there  this  year.     There  was  no  written 
agreement.     I  bought  the  cattle  the  last  of  June.     No ; 
I  didn'  t  buy.    Yes,  I  did.    I  bought  everything  that  was 
covered  by  that  chattel  mortgage.     At  least,  I  agreed  on 
the  prices  the  cattle  should  be.     I  received  no  bill  of 
sale.    The  cattle  was  to  remain  on  the  farm,  and  they 
was  to  take  care  of  them.    I  did  not  pay  them  anything. 
He  was  living  on  the  place  then."     It  is  quite  clear  to 
us  that  the  occupancy  of  the  farm  by  0.  G,  Swafford 
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<5on8tituted  no  part  of  the  consideration  therefor.  At 
the  time  of  the  purchase  of  the  farm  there  was  a  trans- 
fer to  Strang  of  the  cattle,  which  he  desired  to  remain 
V  on  the  farm,  and,  as  he  resided  elsewhere,  they  must 
be  cared  for  by  others,  and  it  was  agreed  that  C.  G. 
Swafford  might  remain  and  care  for  the  cattle,  and  pay 
the  taxes  for  the  privilege.  Such  is  a  fair  conclusion 
from  the  testimony.  It  is  not  then  a  case  within  the 
rule  of  the  cases  cited.  There  was  no  secret  reserva- 
tion of  rent  by  which  creditors  could  be  defrauded. 

IV.  It  is  lastly  urged  that  the  sale  is  void  "  because 
of  Strang's  purchase  of  the  personal  property,  with  full 
knowledge  of  the  Swaffords'  fraudulent  design."  We 
need  say  no  more  than  that  the  proofs  do  not  satisfy  us 
of  the  purchase  being  under  such  a  state  of  facts.  It 
is  true  that  he  made  the  purchase  with  the  knowledge 
of  their  litigation,  and  we  may  say  insolvency,  but 
it  does  not  follow  that  they  made  the  sale  for  a  fraudu- 
lent purpose,  or  if  they  did  that  he  knew  it.  This  seems 
to  have  been  the  view  of  the  district  court,  and  its  judg- 
ment is  AFIBFMED. 


In  the  Matter  of  the  Estate  of  John  H.  Rawltngs, 

Deceased. 

1 .  Estates  of  Decedents :  sales  of  real  estate  :  doweb.  The 
deceased  being  the  owner  of  a  farm,  including  the  homestead,  and 
also  a  small  tract  of  land  of  about  thirty-four  acres,  a  portion  of 
the  whole  of  which  was  needed  to  pay  the  indebtedness  of  the 
estate,  the  court  ordered  that  both  tracts  of  land  be  sold,  and  that 
the  whole  of  the  proceeds  of  the  thirty-four-acre  tract  be  applied 
upon  the  indebtedness,  and  that  so  much  of  the  proceeds  of  the  home 
farm  as  might  be  necessary  to  satisfy  the  indebtedness  be  appro- 
priated for  that  purpose,  and  that  one-third  of  any  balance  remain- 
ing be  paid  to  the  widow  upon  her  dower.  Held,  that  the  decree 
was  not  erroneous  because  the  widow's  dower  was  not  limited  to 
her  homestead  right  in  forty  acres  of  the  home  farm. ' 
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2.  Will:  (X)NSTRncnoN.  A  clause  in  a  will  read:  '<!  want  all 
stook  to  stay  on  all  my  farms,  and,  as  fast  as  can  be  sold  to  an 
advantage,  to  be  sold,  and  be  paid  on  my  debts."  It  api>eared  that 
the  whole  of  the  personal  estate  of  the  deceased  was  valued  at 
less  than  half  the  amount  of  the  indebtedness  of  the  estate. 
Held,  that  the  provision  should  be  construed  as  directing  a  sale 
of  so  much  of  both  his  real  and  personal  property  as  might  be 
necessary  to  pay  the  debts  of  the  testator,  with  a  devise  of  the 
remainder. 

8.    :  DOWBB :  elbction  op  widow  :  effect.    Where  a  testator 

devisee  a  life-estate  to  his  widow,  with  a  remainder  to  residuary 
legatees,  and  gives  directions  with  respect  to  the  preservation  of 
the  estate  during  the  lifetime  of  the  widow,  and  the  widow 
elects  to  take  her  dower  interest  in  lieu  of  the  provision  for  her 
made  in  the  will,  the  will  will  not  be  allowed  to  fail  because 
through  the  election  of  the  widow  some  of  its  provisions  cannot 
be  performed,  and  the  residuary  legatees  will  be  entitled  to  so  much 
of  the  estate  as  remains  after  satisfaction  of  the  widow's  dower. 

Appeal'  from    Davis^    District    Court— H.o^.   Dell 

Stuart,  Judge. 

Tuesday,  January  27,  1891. 

James  E.  Russell,  executor  of  John  H.  Rawlings, 
deceased,  filed  his  petition  asking  for  an  order  of  sale  of 
the  lands  of  the  testator  in  order  to  realize  funds  oat  of 
which  to  pay  his  indebtedness.  Zeralda  Rawlings,  the 
widow  of  the  testator,  who  refused  to  take  under  the 
will,  answered  the  petition,  and  asks  that  she  be  allowed 
her  dower  interest  in  the  lands,  which  shall  be  secured 
to  her  by  the  payment  of  one-third  of  the  sum  realized 
by  a  sale  of  the  lands.  Anna  E.  Gary,  a  daughter  of 
the  testator,  resists  the  claim  of  plaintiff  to  dower. 
Other  defendants,  who  answer,  ask  that  their  interests 
may  be  protected.  The  decree  of  the  district  court 
ordered  the  sale  of  the  lands,  and  directed  that  one- 
third  of  the  proceeds,  after  the  payment  of  liens,  be 
paid  to  plaintiff,  in  lieu  of  her  dower  in  the  lands. 
From  this  decree  Anna  E.  Gary  appeals. 

L.  C.  Mechem,  for  appellant. 

Payne  &  Eichelberger^  for  appellee. 
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Beck,  C.  J. — I.  The  estate  of  the  testator  was 
largely  indebted.  One  claim,  held  by  H.  H.  Trimble, 
was  secured  by  mortgage  on  certain  lands.  By  the 
decree  of  the  court  below,  the  proceeds  of  the  sale  of 
the  lands  are  to  be  appropriated  to  the  payment  of  the 
mortgage,  and  one-third  of  any  balance  is  to  be  paid  to 
plaintiff  upon  her  dower  interest.  No  objection  is 
made  by  any  of  the  parties  to  this  provision  of  the 
decree.     It,  therefore,  demands  no  attention. 

II.  The  testator  executed  to  the  Security  Loan  & 
Trust  Company  two  mortgages  upon  two  other  tracts  of 
1.  E8TATS8  of  land,  aggregating  in  quantity  two  hundred 
2SS?o?J!ki  and  thirty-four  acres.  One  tract  of  two 
•state:  dower,  jj^^^red  acres  was  the  farm  upon  which 
testator  and  his  widow  lived  for  many  years.  The 
other  tract,  thirty-four  acres,  was  not  regarded  as  a  part 
of  the  farm,  not  being  adjacent  to  any  part  thereof.  By 
the  decree  of  the  court  below,  the  proceeds  of  the  sale 
of  the  thirty-four  acres  is  to  be  applied  on  the  mort- 
gage, with  two-thirds  of  the  proceeds  of  the  other  land 
constituting  the  farm,  if  such  amount  be  necessary  to 
pay  the  debt ;  but  the  whole  proceeds,  if  it  be  necessary 
to  use  them  to  pay  the  mortgage,  shall  be  so  applied. 
The  effect  of  the  decree  being  to  confirm  the  lien  of  the 
mortgage  against  all  the  land,  but  requiring  one-third 
of  any  balance  remaining  from  the  proceeds  of  the  farm 
to  be  applied,  to  the  extent  of  one-third  thereof,  upon 
the  widow's  claim  for  dower.  It  is  insisted  that  this 
provision  of  the  decree  is  erroneous,  for  the  reason  that 
it  does  not  hold  that  the  proceeds  of  the  sale  of  the  land 
be  applied  to  the  payment  of  the  mortgage  debt,  with- 
out regard  to  the  widow's  dower  interest.  It  is  insisted 
that  the  widow  held  a  homestead  right  in  forty  acres 
only,  and  that  her  right  to  the  protection  awarded  her 
by  the  decree  should  be  limited  to  her  homestead.  But, 
in  our  opinion,  the  decree  does  not  depend  for  support 
upon  the  widow's  dower  right.  The  decree,  in  effect, 
directs  that  the  mortgage  shall  be  paid,  even  though  it 
requires  all  the  proceeds  of  the  sale  of  the  lands  ;  but,  if 
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less  will  pay  the  mortgage,  then  the  widow  takes  one- 
third  of  the  balance  remaining.  All  of  the  proceeds  of 
the  thirty-four  acres  are  applied  upon  the  mortgage.  The 
court  had  the  authority  to  so  decree,  in  order  to  rightly 
set  apart  to  the  widow  the  portion  of  the  proceeds  of 
the  land  to  which  she  is  entitled  on  account  of  her 
dower  interest.  That  interest  the  district  court  may 
determine  and  set  apart.  We  think  that  duty  was 
righty  discharged  by  the  decree.  We  are  unable  to 
discover  in  what  regard  the  defendant  who  appeals  is 
prejudiced.  The  decree  gives  to  the  widow  no  more 
than  she  is  entitled  to.  If  the  decree  had  given  her 
less,  it  would  have  been  erroneous. 

III.  Certain  lands  of  the  estate  were  unincumbered. 
The  decree  directs  that  they  be  sold,  and  one-third  of 
the  proceeds  first  applied  to  the  widow's  claim  for 
dower.  No  objection  is  made  to  this  provision  of  the 
decree. 

IV.  The  will  is  in  the  following  language : 

"  In  the  name  of  God,  amen.  I,  John  H.  Rawlings, 
of  the  town  of  West  Grove,  in  Davis  county,  and  state  of 
2.  Will  :  con-  ^owa,  of  the  age  of  seveuty-three  years,  and 
siruction.  being  of  sound  mind  and  memory,  do  make, 
publish  and  declare  this  my  last  will  and  testament  in 
manner  following  property,  that  is  to  say :  First.  I  give 
and  bequeath  to  John  H.  F.  Kery  a  lot  of  four  ( 4 )  acres 
on  the  north  cornier  of  the  southwest  quarter  of  sec- 
tion twelve  ( 12 ),  in  consideration  the  timber  on  ten  acres 
of  ground  on  section  fourteen  ( 14).  Second.  I  want  all 
stock  to  stay  on  all  my  farms,  and,  as  fast  as  can  be  sold 
to  an  advantage,  to  be  sold,  and  be  paid  on  my  debts. 
When  my  debts  is  paid,  the  remainder  to  my  wife, 
Zeralda  Rawlings,  her  lifetime,  and  at  her  death  it  shall 
be  equally  divided  between  Anna  Elizabeth  Kery  and 
James  R.  Kery.  In  witness  whereof,  I  have  hereunto 
set  my  hand  and  seal  this  eleventh  day  of  October,  1887. 

"John  H.  Rawlings. 

"Addition.  I  want  the  stock  kept  in  by  James  R. 
Gary,  and  he  to  cultivate  the  home  farm  ;  Zeralda,  my 
wife,  and  he  and  his  family  to  constitute  a  family,  and 
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have  their  support  from  the  gross  proceeds  of  effects,  and 
for  his  services  he  receive  one-half  the  net  proceeds  after 
taxes  and  all  expenses ;  the  present  stock,  the  stock  that 
will  come  to  market  in  the  next  two  years,  is  not  in  this 
division,  and  the  brown  colt  to  remain  on  the  farm  as  a 
breeder.  I  also  make  Wm.  Russell  my  executor.  In 
witness  whereof  I  hereunto  set  my  hand  and  seal  this 
thirteenth  day  of  October,  1887. 

**JoHN  H.  Rawlings.'* 
The  first  item  of  the  will  is  not  a  subject  of  dispute, 
and  need  not  be  considered.     We  are  to  determine  what 
property  is  disposed  of  by  the  second  item.     The  second 
item  is  in  this  language :     "I  want  all  stock  to  stay  on 
all  my  farms,  and,  as  fast  as  can  be  sold  to  an  advan- 
tage, to  be  sold,  and  be  paid  on  my  debts.     When  my 
debts  is  paid,  the  remainder  to  my  wife,  Zeralda  Raw- 
lings,  her  lifetime,  and  at  her  death  it  shall  be  equally 
divided  between  Ann   Elizabeth   Kery  and  James  R. 
Kery.''     It  is  evident  that  this  provision  devises  and 
bequeaths  whatever  property  it  authorizes  to  be  sold. 
A  relative  pronoun,  or  its  equivalent,  before  the  words 
*'can  be  sold"  would  have  made  the  meaning  plain. 
We  are  authorized  to  supply  such  words  in  order  to 
determine  the  true  meaning  of  the  sentence.     Such  pro- 
noun or  words  should  refer  to  and  indicate  the  word 
"farms,"  as  one  of  the  subjects  of  the  verbs  "can  be 
sold"  and  "to  be  sold."     The  word  "farms,"  as  well 
as  "stock,"  doubtless,  was  intended  by  the  testator  to 
be  the  subjects  of  the  sentence,  though  probably  that 
may  not  be  inferred  from  the  words  of  the  sentence 
alone.     But  that  he  intended  to  direct  the  sale  of  the 
farms  for  the  payment  of  his  debts  cannot  be  doubted, 
in  view  of  the  fact  that  his  debts  amounted  to  seventy- 
five  hundred  dollars,  and  his  whole  personal  estate  is 
estimated  at  thirty-five  hundred  dollars.     What  was  the 
value  of  the  personal  estate,  other  than  the  stock,  does 
not  appear,  but  it  is  to  be  inferred  that  it  did  not  equal 
the  sum  named,  for  it  appears  that  some  other  personal 
property  belonged  to  the  estate.    But,  if  it  be  assumed 
Vol.  81—46 
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that  the  stock  was  of  the  value  of  thirty-five  hundred 
dollars,  it  is  plain  that  the  testator  did  not  direct  the 
payment  of  seventy-five  hundred  dollars  of  debts  out  of 
that  property  alone.  He  intends  that  the  stock  and 
lands  be  sold  for  the  payment  of  his  debts,  and  what- 
ever of  the  property  or  proceeds  thereof  remained  after 
the  payment  of  his  debts  should  go  to  his  wife  for 
life,  and  whatever  remained  at  her  death  should  go  to 
the  beneficiaries  named  in  the  will.  It  is  plain  to  oar 
minds  that  the  second  item  of  the  will  disposes  of  the 
lands  of  the  estate  not  disposed  of  in  the  first  item.  We 
reach  the  conclusion  that  the  district  court  rightly  held 
that  the  defendants,  Ann  Elizabeth  Gary  and  James  B. 
Gary,  are  the  residuary  legatees,  entitled  to  the  pro- 
ceeds of  the  property  not  otherwise  disposed  of  in  the 
will  after  payment  of  debts,  and  the  proceeds  to  be  paid 
the  widow  on  account  of  her  dower  interest. 

V.    The  widow,  Zeralda,  refuses  to  take  under  the 
will.     Of  course,  this  does  not  invalidate  the  will  as  to 

3 .  ^Q^er:    ^^^  devises  and  bequests  to  others.     The 

wwow*:^'      provisions  of  the  second  item  for  keeping 
effect.  property  and  its  sale  need  not  be  the  ground 

of  contention,  for  it  clearly  appears,  both  by  this  item 
and  the  *'addition,"  that  they,  in  this  regard,  cannot  be 
obeyed  after  the  wife  refuses  to  take  under  the  will. 
The  property  was  to  be  kept  for  the  use  of  the  wife 
under  the  will.  As  she  refuses  to  take  under  the  will, 
that  part  of  the  items  relating  to  the  keeping  of  the 
l)roperty  cannot  be  obeyed,  and  must  be  left  out  of  view. 
The  same  is  true  as  to  the  widow's  life-estate.  The 
will  provided  that  Ann  Elizabeth  Kery  ( Gary)  and  James 
R.  Kery  ( Gary )  shall  take  the  property  after  the  widow's 
life-estate  ends.  But  the  widow  refuses  to  take  a  life- 
estate,  and  takes  dower.  It  clearly  appears  that  the 
testator  intended  that  the  devisees  just  named  should 
take  the  property  after  its  enjoyment  by  the  widow 
ceased,  and  after  her  interest  therein  was  terminated. 
He  did  not  intend  that  the  benefactions  to  these  devisees 
should  be  under  the  control  of  his  wife,  or  should  be 
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defeated  by  her.  Under  the  exercise  of  her  option,  she 
refuses  to  take  a  life-estate,  bat  takes  the  estate  the  law 
gives  her.  It  clearly  appears  that  the  testator  intended 
the  devisees  to  take  of  the  property  whatever  remained 
after  the  widow's  right  thereto  terminated.  The  law 
will  effectuate  the  intentions  of  the  testator,  if  possible, 
and  will  secure  to  the  legatees  as  nearly  the  benefits 
intended  by  the  provisions  of  the  will  in  their  favor  as 
can  be  done.     1  Redf.  Wills.  [  3  Ed.]  p.  429,  note. 

These  considerations  lead  us  to  the  conclusion  that 
tlie  decree  of  the  district  court  ought  to  be  affirmed. 


SUPPLEMENT. 


[The  folio  wing  opinions  were  rendered  at  the  May,  1890,  term  of 
the  court,  but  were  not  published  with  others  of  that  term  because  of 
the  filing  of  petitions  for  rehearing,  which  were  ruled  upon  at  the 
October,  1890,  term.— Reporter.] 


Oeo.   W.   Radford,    Assignee, 

Judge. 


V.  A.   B.  Thornell, 


1. 


2. 


Liquor  Nuisance:  abatement:  non-residents:  original 
NOTICE:  service.  A  non-resident  of  this  state  having  title  to  real 
estate  within  the  state  as  assignee  in  bankruptcy  may,  under  Code, 
section  2618,  subdivision  6,  be  served  with  original  notice  6t  an 
action  commenced  against  him  in  this  state  under  Code,  section 
1548. 


: : :  assignees  in  bankruptcy  :  jurisdiction. 

The  courts  of  this  state  have  jurisdiction  of  actions  commenced 
under  Code,  section  1548,  for  the  abatement  of  a  nuisance,  which 
is  maintained  upon  real  estate  held  by  one  as  assignee  in  bank* 
ruptcy  under  appointment  of  a  federal  court  in  a  foreign  state,  and 
such  property  is  subject  to  the  judgments  of  the  courts  in  such 
cases  to  the  same  extent  as  other  property  within  the  state. 

Certiorari  to  the  Pottawattamie  District  Court. 


Thursday,  May  22,  1890. 

The  plaintiff  is  the  assignee  in  bankruptcy  of 
Simeon  and  Frank  Folsoni,  and  holds  his  appointment 
from  the  United  States  district  court,  for  the  eastern 
district  of  Michigan,  the  assignee  being  a  resident  of  the 
district  in  which  he  is  appointed.  Lot  number  404,  on 
Broadway,  in  the  city  of  Council  Bluffs,  in  the  county  of 

(709) 
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Pottawattamie,  is  a  part  of  the  bankrupt  estate,  and  the 
title  thereof  is  in  the  plaintiff,  as  assignee.  In  August, 
1888,  one  A.  Overton,  being  a  citizen  of  said  county, 
instituted  proceedings  under  the  law  for  the  suppres- 
sion of  intemperance,  alleging  that  intoxicating  liquors 
were  being  kept  on  said  lot  in  violation  of  the  law,  and 
asking  that  the  place  be  adjudged  a  nuisance,  and  that  it 
be  abated.  In  this  proceeding  Radford,  as  assignee,  is 
made  a  defendant,  and,  under  the  usual  averment  that 
he  was  a  non-resident  of  the  state,  service  was  had  by 
publication.  Default  was  made,  and  judgment  entered 
in  substantial  accord  with  the  prayer  of  the  petition. 
The  plaintiff  institutes  this  proceeding  to  test  the  legal- 
ity of  the  action  of  the  district  court. 

Qwpp  &  Pusey^  for  plaintiff. 

Stone  &  Sims^  for  defendant. 

Granger,  J. — I.  It  is  urged  that  the  district  court 
was  without  jurisdiction,  because  of  no  service  being 
1.  LiQuoB  nni-    made  as  contemplated  by  law.    The  law 

sanoe:  abate-  .  _  ^  t     ^     .  . 

menf  non-     provides  uuder  what  circumstances  a  service 
orisrinai  '       by  publication  may  be  had,  and  we  must 

notice:  ser-  f     k-  ^  t 

▼ice.  look  to  Code,   section  2618.     The  section 

specifies  eight  cases  wherein  service  may  be  made  by 
publication,  and  we  think,  if  such  service  maybe  had  in 
this  case,  it  must  be  by  virtue  of  subdivision  6,  of  the 
section,  in  these  words  : 

"  SixtJu  In  actions  which  relate  to,  or  the  subject 
of  which  is  real  or  personal  property  in  this  state, 
when  any  defendant  has,  or  claims,  a  lien  or  interest, 
actual  or  contingent  therein,  or  the  relief  demanded 
consists  wholly  or  partly  in  excluding  him  from  any 
interest  therein,  and  sach  defendant  is  a  non-resident 
of  this  state  or  a  foreign  corporation." 

Plaintiff's  quotation"  of  the  subdivision  ia  from 
Miller's  Annotated  Code  of  1888,  and  the  words,  '*or 
claims  a  lien  or  interests,"  are  made  to  read  ^'  or  claims  a 
lien  of  interest.     In  the  Code,  as  published  in  1873,  and 


Radfoed  v.  Thoknell.  711 


also,  in  McClain's  Code  of  1888,  the  word  is^/r,  and  that 
is  evidently  the  correct  language.  The  clause  has 
hardly  a  practical  meaning  if  the  word  of  is  used.  The 
correction  detracts  much  from  the  force  of  plaintiflE's 
argument  on  this  branch  of  the  case,  as  he  quotes  the 
clause,  and  says :  ''He  is  not  a  lienholder  in  any  sense. 
The  law  makes  him  the  holder  of  the  title  in  fee,  by 
virtue  of  his  oflSce."  The  suit  is  against  him  in  his 
official  capacity,  and  as  such,  if  he  holds  the  fee,  he  has 
an  interest.  Looking  to  the  petition,  we  see  that  the 
action  relates  entirely  to  real  estate,  and  to  the  lot  in 
question.  The  action  is  brought  to  have  the  place 
adjudged  a  nuisance,  and  the  nuisance  abated.  Inas- 
much as  the  defendant  is  a  non-resident,  and  the  service 
is  by  publication,  the  judgment  cannot  be  personal,  and 
the  object  of  the  service  is  to  obtain  jurisdiction  as  to 
the  place  or  property  sought  to  be  condemned.  In  this 
respect  it  is  not  unlike  our  ad  quod  damnum  proceed- 
ings. Code,  section  1543,  provides  that  the  building  or 
erection  of  whatever  kind,  or  the  ground  itself,  in  or 
npon  which  the  unlawful  sale  of  liquor  is  carried  on, 
and  the  furniture,  fixtures,  vessels,  etc.,  are  a  nuisance, 
— not  the  person  who  keeps  it, — and  the  action  relates 
directly  to  the  property,  and  we  think  the  case  is 
clearly  within  the  provisions  of  the  section. 

II.     It  is  next  urged  that  the  district  court  was 
without    jurisdiction    because    the    property    was   in 

the  custody    and    control    of  the  federal 

^'  Zssiiifn'^ta    court  by  virtue  of  the  bankrupt  proceed- 

jMteduftiSn!    ingSf  and  very  many  authorities  are  cited 

to  show  its  exclusive  jurisdiction.  There 
appears  to  be  an  old  bankrupt  proceeding,  which  is  yet 
unsettled,  and  the  assignee  not  yet  discharged,  and  the 
claim  is,  that  the  jurisdiction  of  the  federal  court,  for 
the  purpose  of  the  bankrupt  proceedings,  operates  to 
exclude  the  jurisdiction  of  the  district  court  of  this 
state.  'J  hat  such  is  the  general  rule,  could  not  be  ques- 
tioned, and  the  point  urged  by  the  defendant  in  sup- 
port of  the  jurisdiction  of  the  state  court  is,  that  its 
exercise  is  justified  by  virtue  of  the  inherent  power  of 
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the  state  to  enforce  its  police  regalations,  to  protect  it 
citizen^  against  the  use  of  property  in  such  a  way  as  to 
impair  the  morals,  health  or  happiness  of  the  people. 
It  is  true  that  the  statutes  of  the  United  States  vest 
the  federal  courts  with  exclusive  jurisdiction  "  of  all 
matters  and  proceedings  in  bankruptcy,"  and  the  fed- 
eral laws  make  quite  extended  specifications  of  the  par- 
ticulars of  the  jurisdiction,  but  among  its  specifications 
there  are  none  seeming  to  indicate  a  purpose  to  control 
property  to  the  exclusion  of -the  state  courts-in  any 
particular  wherein  its  use  under  the  laws  of  the  state 
renders  it  subject  to  regulation  or  control  for  the  health 
of  the  people  or  the  preservation  of  good  order. 
Indeed,  it  would  seem  that  the  assumption  of  such 
jurisdiction  would  be  unwarranted.  These  proceedings 
in  the  state  courts  do  not  come  within  the  scope  or 
meaning  of  the  law  giving  jurisdiction  *'of  all  matters 
and  proceedings  in  bankruptcy."  While  they  may  deal 
with  property  belonging  to  a  bankrupt  estate,  they  are 
not  designed  to  interfere  with  proceedings  in  bank- 
ruptcy, but  for  an  independent  purpose,  and  only  to 
preserve  the  property  against  unlawful  use.  The  detri- 
ment that  might  result  from  having  to  look  to  the  pro- 
tection of  a  federal  court  in  Michigan,  or  any  other 
foreign  state, against  the  unlawful  use  of  such  property, 
can  better  be  imagined  than  expressed ;  nor  is  it  of  the 
genius  of  our  form  of  government  that  communities  are 
to  thus  seek  protection  against  criminal  conduct,  or  the 
baleful  consequences  of  maintaining  a  public  nuisance 
in  their  midst.  It  is  easy  to  imagine  the  existence  of  a 
nuisance  more  immediate  and  fatal  to  the  health  or 
peace  of  a  community,  and  it  will  certainly  be  a  wide 
departure  from  any  known  rule  of  procedure,  if  the 
operations  of  a  bankrupt  proceeding  are  to  suspend  the 
functions  of  the  state  courts  in  the  application  of 
the  law  for  the  suppression  of  such  a  nuisance.  There 
is  nothing  in  the  spirit  or  policy  of  the  bankrupt  law 
evincing  a  purpose  to  exempt  the  property  of  a  bankrupt 
estate  from  the  operation  of  the  state  laws  for  govern- 
mental purposes  in  common  with  other  property  of  the 
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state,  either  by  the  imposition  of  burdens  or  the 
restraints  of  use ;  nor  does  the  law  evince  a  purpose  to 
divest  the  state  courts  of  authority  to  give  force  and 
effect  to  the  law  for  such  purposes. 

The  eflfect  of  the  judgment  in  the  injunction  pro- 
ceeding was  not  to  remove  the  property  from  the  jurisdic- 
tion or  control  of  the  federal  court,  or  to  in  any  manner 
interfere  with  the  operations  of  such  court  in  the  settle- 
ment of  the  bankrupt  estate.  It  merely  determined  that 
the  assignee  should  not  use  the  property  for  an  unlaw- 
ful purpose,  and  assumed  a  control  only  to  the  extent 
of  preventing  such  use.  The  judgment  for  costs,  and 
the  lien  for  its  security,  are  the  result  of  the  assignee's 
misconduct  in  permitting  the  unlawful  use  of  the  prop- 
erty, and  is  a  method  prescribed  by  the  law  as  a  means 
to  its  enforcement.  In  this  respect  the  property  in 
question  is  on  a  common  level  with  all  other  property 
of  the  state.  If  it  is  subject  to  the  same  restraints 
against  unlawful  use  as  other  property,  must  it  not  be 
subject  to  the  same  consequences  and  burdens  as  other 
property  under  like  conditions  ?  It  cannot  be  that  it  is 
the  policy  of  the  bankrupt  law  to  interfere  with  the 
laws  of  a  state  for  the  regulation  or  control  of  property 
as  against  unlawful  use,  nor  with  the  courts  of  the  state 
in  the  application  of  such  laws.  If,  in  the  application 
of  the  law,  the  property  of  a  bankrupt  estate  becomes 
burdened  with  assessments  because  of  its  misuse,  they 
should  be  treated  by  the  federal  courts  as  other  legal 
assessments  are.  We  do  not  follow  plaintiff  through 
the  long  line  of  authorities  cited,  because  there  can  be 
no  question  of  their  force  under  the  facts  as  they 
appear,  nor  are  they  broader  than  the  language  of  the 
general  statutes  of  the  United  States,  but  they  are  all 
based  on  facts  so  different  from  the  case  before  us,  that 
we  think  a  different  rule  applies.  The  recent  adoption 
of  the  law  of  this  state  under  which  the  injunction  pro- 
ceeding was  instituted  makes  the  case,  to  some  extent, 
unlike  any  other  as  to  its  facts ;  yet  it  is  not  outside  the 
spirit  of  many  decisions  bearing  on  the  authority  of  a 
state  for  the  enforcement  of  police  regulations.    Martin 
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V.  Blatner^  68  Iowa,  287 ;  Railroad  v.  Husen^  5  Otto, 
466 ;  License  Cases^  5  How.  504 ;  Munn  o.  Illinois,  4 
Otto,  113.  As  bearing  on  the  exclusive  authority  of  the 
federal  courts  in  matters  that  may  affect  property  of  a 
bankrupt  estate,  see  Clark  v,  Etoing,  3  Fed.  Rep.  83, 
where  the  statute  giving  to  federal* courts  jurisdiction 
"  of  all  matters  and  proceedings  in  bankruptcy"  is  to 
some  extent  construed,  and  other  authorities  are  cited. 
The  rule  is  much  more  liberal  than  the  contention  of 
plaintiff  in  this  case. 

These  two  points  fully  establish  the  jurisdiction  of 
the  district  court,  and  is  a  determination  of  the  case  in 
this  proceeding.  If  the  court  had  jurisdiction,  other 
questions,  such  as  the  extent  of  the  attorney's  fee,  and 
the  decree  without  evidence,  can  be  reviewed  only  on  an 
appeal.    The  writ  of  certiorari  is  dismissed. 


W.  S.  WiLLARD,  Appellee,  v.  Maria  Wright  et  al.y 

Appellants. 

Will :  VALIDITY :  limitation  of  actions.  In  an  action  to  quiet  the 
title  to  certain  real  estate,  the  defendants  filed  a  cross-petition^ 
alleging  that  the  will  under  which  the  plaintiiT  claimed  was  invalid 
for  reasons  stated,  and  that  the  probate  tHereof  was  obtained  l^ 
the  plaintiff  through  fraud.  The  action  was  commenced  more 
than  six  years  after  the  probate  of  the  will.  Held^  that  actions 
assailing  the  validity  of  wills  must  be  brought  within  five  years 
after  their  admission  to  probate,  and  that  the  defendants*  croes- 
petition  should,  therefore,  be  dismissed.  [  Robinson,  J.,  diasetiU 
ing,] 

Appeal  from  Lyon  District  Court, — Hon.  George  W. 

Wakefield,  Judge. 

Thursday,  May  29,  1890. 

Action  to  quiet  the  title  to  lands.  There  was  a 
decree  granting  the  relief  prayed  for  in  plaintiff  ^s  peti- 
tion, from  which  defendants  appeal. 
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J.  M.  Parsons^  for  appellants. 

E.  C.  Roach  and  Van  Wdgenen  &  McMillan^  for 
appellee. 

Beok,  J. — I.  The  petition  alleges  that  the  plaintiff 
is  the  owner  in  fee  simple  of  certain  lands,  and  that 
defendant  makes  some  claim  thereto.  The  relief  asked 
is  that  the  title  of  the  lands  be  quieted  in  plaintiff.  The 
defendants  in  a  cross-petition  allege  that  they  hold  the 
lands  as  heirs  of  S.  B.  Willard,  who  died  seized  thereof ; 
that  before  his  death  he  made  a  will  devising  the  prop- 
erty to  plaintiff ;  that  it  was  signed  by  bat  one  witness, 
and  the  testator  at  the  time  of  the  signing  of  the  will 
was  not  possessed  of  his  reason,  and  that  after  the 
death  of  the  testator,  the  plaintiff  fraudulently  obtained 
possession  of  the  will,  and  fraudulently  procured  it  to 
be  admitted  to  probate,  and  caused  himself  to  be 
appointed  as  administrator ;  that  he  made  a  final  report, 
and  caused  a  temporary  executor  to  be  appointed,  who 
executed  a  deed  to  plaintiff  for  the  land  in  controversy. 
The  relief  prayed  for  in  the  cross-petition  is  that  the 
deed  executed  by  the  temporary  executor  be  set  aside, 
and  that  the  will  be  held  for  naught.  The  plaintiff  in 
reply  denies  the  allegations  of  fraud  in  the  cross-petition, 
and  other  allegations,  which  are  not  expressly  admit- 
ted, and  in  an  amendment  alleges  that  the  cause  of 
action  set  up  in  the  cross-petition  is  barred  by  the  stat- 
ute of  limitations.  A  further  recitation  of  the  allega- 
tions of  the  pleadings  is  not  required. 

II.  In  our  opinion,  the  cause  must  be  finally  dis- 
posed of  upon  the  defense  of  the  statute  of  limitations, 
pleaded  to  defendants'  cross-petition.  Defendants  in 
that  pleading  allege  the  invalidity  of  the  will,  and  the 
probate  thereof,  on  tli^e  grounds  that  the  testator  was  non 
compos  mentis  when  it  was  executed ;  that  it  was  signed 
by  only  one  witness  before  the  testator's  death,  and 
that  the  plaintiff  fraudulently  obtained  possession  of  it, 
and  fraudulently  procured  its  admission  to  probate,  his 
own  appointment  as  executor,  the  appointment  of  a 
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temporary  executor,  and  the  execution  by  him  of  a 
deed  to  the  plaintiff.  They  pray  in  effect  that  the  will 
and  probate  thereof  be  set  aside.  They  allege  in  their 
cross- petition  a  cause  of  action,  which  if  established  by 
proof  entitled  them  to  that  relief.  It  will  be  understood 
that  the  cross-petition  is  an  institution  of  an  action  to 
avoid  the  will  and  the  probate  thereof.  This  action  is 
permitted  to  be  prosecuted  as  a  defense  to  plaintiff's 
action,  on  the  ground  that  if  it  is  successful  it  will 
defeat  plaintiff's  action,  arid  for  the  convenience  of  the 
parties,  and  to  avoid  the  prosecution  of  two  distinct  and 
independent  suits  instead  of  one.  The  law  and  the  prac- 
tice long  prevailing  in  this  court  permit  the  defendants 
to  prosecute  their  action  in  this  way,  joined  with  the 
plaintiff's  action.  Their  action  is  instituted  by  a 
pleading  called  a  cross-petition,  which  in  chancery 
practice  is  denominated  a  cross-bill.  Code,  sec.  2663. 
It  cannot  be  doubted  that  the  plaintiff  may  plead 
any  defense  to  defendants'  action  presented  in  his  cross- 
petition,  which  he  could  have  pleaded,  had  defendants 
first  brought  the  action.  Nor  could  it  be  denied  that, 
if  plaintiff  establishes  his  defense  pleaded  to  the  cross- 
petition,  defendants'  cross-action  is  defeated  with  the 
precise  effects  that  would  have  followed  had  the  defend- 
ants first  brought  the  action .  If  plaintiff '  s  defense  to  the 
cross-petition  be  established,  the  will,  probate  thereof 
and  the  deed  to  him  by  the  temporary  executor  will  aU 
stand  for  naught,  so  far  as  plaintiff's  right  and  claim 
are  concerned.  The  reply  of  plaintiff  to  defendants' 
cross-petition  alleges,  and  the  evidence  establishes,  that 
the  will  was  admitted  to  probate,  October  2,  1882.  The 
estate  was  settled  under  the  will,  but  the  dates  of  some 
of  the  proceedings,  as  that  of  the  final  report  of  the 
executor,  seem  to  be  erroneously  given  in  the  abstract. 
But  these  inaccuracies  are  unimportant,  as  they  all  rest 
upon  the  validity  of  the  will,  and  the  probate  thereof. 
This  action  was  commenced,  January  24,  1889,  more 
than  six  years  and  eight  months  after  the  probate  of 
the  will. 
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Now,  it  may  be  assumed  for  the  purpose  of  the  case 
that  the  probate  of  a  will  may  be  set  aside  after  the 
final  settlement  of  the  estate  thereunder,  if  timely  pro- 
ceedings therefor  be  instituted.  We  must,  therefore, 
inquire  if  the  defendants'  cross-action  to  set  aside  the 
probate  of  the  will,  and  the  will  itself,  was  commenced 
in  time  to  escape  the  bar  of  the  statute  of  limitations. 

III.  Actions  '* founded  upon  unwritten  contracts, 
those  brought  for  injuries  to  property,  or  for  relief  on  the 
ground  of  fraud  in  cases  heretofore  solely  cognizable  in 
a  court  of  chancery,  and  all  other  actions  not  otherwise 
provided  for  in  this  respect,"  must  be  brought  within  five 
years  after  these  causes  accrue.  Code,  sec.  2529,  par.  4. 
There  is  no  provision  of  the  statute  applicable  to  the  cross- 
action  brought  by  defendants  in  this  case  extending  the 
period  of  limitation.  Actions  founded  on  written  con- 
tracts, on  judgments  of  any  courts,  except  those  other- 
wise provided  for,  and  those  brought  for  the  recovery 
of  real  property,  must  be  brought  within  ten  years,  and 
those  founded  upon  the  judgments  of  courts  of  record 
within  twenty  years.  Code,  sec.  2529,  pars.  5,  6.  These 
are  the  only  provisions  extending  the  period  of  limita- 
tions beyond  five  years.  It  is  obvious  that  neither  is 
applicable  to  the  case  in  hand.  It  is  claimed  in  argu- 
ment that  this  is  an  action  to  recover  real  estate.  The 
plaintiff's  action  may  be,  but  defendants'  cross -action  is 
not.  It  is  an  action  to  invalidate  a  will,  and  to  set 
aside  the  probate  thereof.  It  is  true  that  the  judgment 
in  the  action  may  affect  the  title  in  the  lands,  as  it  inci- 
dentally affects  a  muniment  of  title.  Other  prop- 
erty and  other  interests  are  affected  by  the  action, 
besides  those  pertaining  to  land.  It  cannot  be  said  that 
an  action  to  set  aside  and  invalidate  a  judgment  of  a 
court  of  record  is  an  action  to  recover  land  for  the 
reason  that  it  affects  the  titles  to  lands  by  removing  or 
maintaining  a  lien  thereon.  Nor  can  it  be  said  in  tliis 
case  that  defendants'  cross-action  is  to  recover  land  for 
the  reason  that  it  seeks  to  set  aside  a  will  which  is  a 
part  of  the  chain  of  title  to  lands.  These  considerations 
lead  us  to  the  conclusion  that  defendants'  cross-action 
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is  barred  by  the  statute  of  limitations,  and  that  they 
cannot  defeat  the  plaintiff's  action  by  assailing  in  the 
cross<action  the  probate  of  the  will.  It  stands  as  an 
adjudication,  and,  as  the  time  prescribed  in  which  an 
action  may  be  brought  to  set  it  aside  has  expired,  the 
cross-petition  must  be  dismissed. 

II.  The  claim  by  defendants  for  rents  of  the  land 
in  question  accruing  since  the  death  of  the  testator  can- 
not be  sustained.  They  claim  as  joint  heirs  with  the 
plaintiff,  alleging  that  he  has  appropriated  the  rent. 
But,  as  nnder  the  will  he  takes  the  land,  of  course  the 
defendants  are  entitled  to  no  part  of  the  rent. 

The  decree  of  the  district  court  is  affirmed. 

Robinson,  J,  {dissenting). — I  do  not  assent  to  so 
much  of  the  foregoing  opinion  as  holds  that  the  right 
of  action  of  defendant's  was  barred  in  five  years  from 
the  time  it  accrued.  In  my  opinion  the  action  insti- 
tuted by  the  cross-petition  is  in  the  nature  of  an  action 
"for  the  recovery  of  real  property,"  and  is  governed  by 
subdivision  5,  of  section  2529,  of  the  Code.  The  phrase 
"  real  property"  includes  '4ands,  tenements,  heredita- 
ments and  all  rights  thereto  and  interest  therein, 
equitable  as  well  as  legal."  Code,  sec.  45,  subdiv.  8. 
The  pleadings  show  that  the  plaintiff  took  possession  of 
the  premises  in  controversy  soon  after  the  death  of  S.  B. 
Willard,  under  claim  of  title  thereto  adverse  to  defend- 
ants, and  that  he  has  occupied  them  continuously  since 
that  time.  Those  facts  are  not  only  not  denied,  but  plain- 
tiff insists  that  defendants  are  estopped  from  questioning 
his  title  and  right  of  possession,  because  for  several  years 
they  acquiesced  therein,  without  objection.  It  is  true 
defendants  ask  that  the  probate  of  the  will  be  set  aside, 
and  the  will  and  all  proceedings  thereunder  be  declared 
null  and  void,  but  they  also  ask  that  each  defendant  be 
decreed  to  be  the  owner  of  an  undivided  one-sixth  of 
the  real  estate  in  controversy,  and  that  plaintiff  be  com- 
pelled to  account  to  them  for  rents  and  profits  since  he 
took  possession  of  the  premises.     It  is  evident  that  the 
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nltimate  relief  they  desire  is  the  recovery  of  the  prop- 
erty in  dispute,  and  the  rents  and  profits,  and  that  the 
setting  aside  of  the  probate  of  the  will  is  £U  mere  inci- 
dent of  that  relief.  They  are  interested  in  the  probate 
proceedings  only  as  they  interfere  with  the  recovery 
of  their  property  rights. 

It  was  said  in  Wright  v.  Leclaire^  3  Iowa,  221, 
234,  in  effect,  that  an  action  to  enforce  the  specific 
performance  of  a  contract  for  the  conveyance  of 
real  estate  was  as  much  an  action  to  recover  the  land 
as  an  action  of  ejectment  would  be,  and  that  the 
limitation  of  the  statute  in  regard  to  the  recovery  of 
real  property  applied.  In  Phares  v,  Walters^  6  Iowa, 
111,  it  was  held  that  an  action  by  a  widow  to  recover 
her  dower  interest  in  land  which  belonged  to  the  estate 
of  her  deceased  husband,  and  for  a  partition  thereof, 
was  governed  by  the  statute  pf  limitations  in  regard  to 
the  recovery  of  real  property.  The  case  of  Williams  v. 
Allison,  33  Iowa,  280,  was  an  action  in  equity  to  set 
aside  a  sheriff's  sale,  and  quiet  title  to  certain  lots  in 
Sioux  City.  Fraud  was  alleged  as  one  of  the  grounds 
of  the  action.  Subdivision  3,  of  section  2740,  of  the 
Revision  of  1860,  provided,  that  actions  for  relief  on  the 
ground  of  fraud  in  cases  solely  cognizable  in  courts  of 
chancery  should  be  barred  in  five  years  from  the  time 
the  causes  of  action  accrued.  But  this  court  held  that 
as  the  relief  sought  was  in  part  for  irregularities  in  the 
sale,  and  had  been  granted  in  courts  of  law,  the  five 
years'  limitation  did  not  apply.  The  court  also  held 
that  so  far  as  the  action  related  to  the  lots  purchased  at 
sheriff's  sale  by  the  defendant  against  whom  the  fraud 
was  charged,  it  was  an  action  for  the  recovery  of  real 
property,  and  that  "the  right  to  have  the  sheriff's  sale 
set  aside  was  one  of  the  matters  to  be  established  in 
order  to  maintain  the  plaintiff's  right  to  recover." 

The  only  notice  of  the  probate  of  the  will  in  ques- 
tion was  given  by  publication.  There  was  no  appear- 
ance by  defendants  in  the  probate  proceedings.  The 
case  is  within  the  rule  announced  in  Or  egg  v.  Myatty 
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78  Iowa,  703.  In  that  case  it  was  said  that  the  parties 
in  interest  who'hacl  not  had  notice  of  the  proceedings  to 
probate  a  will,  and  who  had  not  appeared  therein,  were 
not  estopped  by  such  proceedings,  and  that  such  parties 
were  hot  bound  by  a  published  notice.  But,  under  the 
rule  announced  in  the  opinion  of  the  majority  in  this 
case,  such  proceedings  would  have  the'effect  to  shorten 
Ihe  time  for  the  recovery  of  the  real  property  one-half. 
Indeed,  there  is  ground  for  claimingthat  the  rale  will 
deprive  a  person  situated  as  the  defendants  are  in  this 
case  of  the  right  to  bring  such  an  action  until  the  pro- 
bate proceedings  are  set  aside.  Under  that  rule  plaintiff 
would  have  acquired  a  perfect  title  to  the  premises  in 
dispute  by  virtue  of  the  alleged  will,  and  the  probate 
proceedings,  and  the  lapse  of  five  years  from  date  of 
probate,  even  though  the  defendants  had  been  in  actual 
possession  of  the  premises  during  that  time,  under  an 
adverse  claim  of  title,  without  knowledge  of  the  proceed- 
ings in  probate.  In  other  words  in  the  case  supposed 
they  would  have  lost  a  perfect  title  by  reason  of  pro- 
ceedings to  which  they  had  not  been  made  parties,  and 
of  which  they  had  no  notice.  That  seems  to  me  to  be 
contrary  to  the  spirit  of  our  laws,  and  contrary  to  the 
principle  expressed  in  Gregg  v.  Myatt^  supra. 

In  my  opinion,  under  the  rule  of  the  case  last 
named^  the  alleged  will  and  the  probate  thereof,  and 
the  proceedings  thereunder,  gave  to  the  plaintiff  color 
of  title  which  might  have  ripened  into  an  absolute  one 
after  the  expiration  of  ten  years  from  the  time  defend- 
ants' cause  of  action  accrued,  but  that  during  that  time 
defendants  have  a  right  to  maintain  the  action  instituted 
by  the  filing  of  their  cross-petition. 


jg    858 

81    720l 
08    079 


Carlton  S.  Miller.  Appellant,  v.  Joseph  Beardsley, 

Appellee. 


»1    7W 
118    134 

81    720 
eU7  464 


81  7201' 

134  17' 

81  720 

138  021 


Limitation  of  Actions :  written  contracts  :  admission  of  indkbt- 
EDNESS  :  evidence.  In  an  action  upon  a  promiBsory  note  purportin^^ 
on  its  face  to  be  barred  by  the  statute  of  limitations,  the  plaintiff 
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may,  for  the  purpose  of  proving  an  admission  of  indebtedness 
reviving  the  cause  of  action,  be  permitted  to  prove  by  oral  evidence 
that  the  note'in  suit  is  a  part  of  a  greater  indebtedness  referred  to 
in  a  letter  written  by  the  maker  of  the  note  to  the  plaintiff  since 
the  bar  of  the  statute,  and  that  the  person  named  in  said  letter,  to 
whom  defendant  stated  he  had  paid  interest  on  said  indebtedness, 
was  the  agent  of  the  plaintiff. 

Appeal  from  Fremont  District  Court — Hon.  A.  B. 

Thornell,  Judge, 

Tuesday,  June  3,  1890. 

Action  commenced  March  15,  1889,  to  recover  upon 
two  promissory  notes  for  fifteen  hundred  dollars  each, 
dated  March  20,  1876,  one  due  in  two,  and  the  other  in 
three,  years  after  date.  By  an  amendment  plaintiff 
alleged  that  on  March  28,  1886,  the  defendant  wrote, 
signed  and  mailed  to  plaintiff  a  letter  concerning  said 
notes,  which  was  received  by  plaintiff,  and  is  as  follows  : 

'*Itis  some  time  since  I  wrote;  thoqght  I  would 
write  you  a  few  lines.  On  Saturday,  the  twenty-seventh 
inst.,  I  paid  S.  S.  Wilcox  interest  on  nine  thousand 
dollars  which  you  have  received  probably  before  this 
time,  part  of  which  was  not  due.  Mr.  Wilcox  figured 
the  interest  out  that  was  not  due,  saying  he  did  not 
know  how  you  would  like  it.  If  that  does  not  meet 
with  your  approval  we  will  fix  it  soine  other  way.  I 
had  the  money  and  thought  you  could  use  it,  and 
probably  it  would  not  make  any  difference,  as  I  had  to 
get  exchange  on  New  York  to  get  it  all  at  one  time.  The 
small  note  I  did  not  pay  as  I  shall  be  at  considerable 
expense  this  summer  on  my  last  purchase  of  De  Forrest. 

''  [  Signed.]  Joseph  Beakdsley." 

The  amendment  states  that  defendant  was  at  that 
time  indebted  to  plaintiff  in  the  sum  of  nine  thousand 
dollars,  of  which  said  notes  were  a  part ;  that  the  inter- 
est referred  to  was  in  part  on  said  notes  ;  that  said 
Wilcox  was  agent  of  the  plaintiff  for  the  purpose  of 
receiving  said  interest ;  and  that  it  was  paid  to  him  as 
such  agent.     Defendant    demurred  upon  the  ground 
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that  the  action  was  barred  by  the  statute  of  Hmitatioo^ 
which  demurrer  was  sustained,  and  plaintiff  appeala 

Jas.  McCdbe^  for  appellant. 

Oeo.  E.  Draper^  for  appellee. 

Given,  J. — I.  The  causes  of  action  stated  are  con- 
fessedly barred  unless  revived  under  section  2639,  of 
the  Code,  which  provides  that  '*  causes  of  action 
founded  on  contract  are  revived  by  an  admission  that 
the  debt  is  unpaid,  as  well  as  by  a  new  promise  to  pay 
the  same.  But  such  an  admission  or  new  promise  mnst 
be  ill  writing,  signed  by  the  party  to  be  charged 
thereby."  The  admission  or  promise  can  only  be 
proven  by  such  writing,  but  when  an  admission  or 
promise  is  so  evidenced,  other  proofs  are  admissible  to 
show  the  writing,  and  that  the  debt  admitted  or  prom- 
ised to  be  paid  is  the  particular  debt  sued  upon.  Pen- 
ley  v.  Waterhouse^  3  Iowa,  445;  Collins  v.  Bane^  34 
Iowa,  386 ;  Wise  v.  Adair ^  60  Iowa,  104 ;  Stout  o. 
Marshall^  76  Iowa,  498.  The  allegation  that  Beardsley 
was  at  the  time  indebted  to  plaintiff  in  the  sum  of  nine 
thousand  dollars  cannot  be  considered  except  as  shown 
by  the  writing,  because,  as  we  have  seen,  the  indebted- 
ness can  only  be  established  by  an  admission  or  promise 
in  writing.  To  show  a  different  indebtedness  from  that 
sued  upon  is  immaterial.  In  determining  whether  the 
letter  shows  an  admission  that  the  debt  is  unpaid,  or  a 
promise  to  pay  the  same,  we  may  consider  the  allega- 
tion that  Wilcox  was  agent  for  the  plaintiff,  and  that 
the  interest  was  paid  to  him  as  such  agent. 

From  these  allegations  and  the  letter,  we  have  this 
state  of  facts :  That  on  March  27,  1886,  defendant  paid 
to  S.  S.  Wilcox,  as  agent  for  plaintiff,  interest  due  and 
that  was  not  due  on  nine  thousand  dollars.  While  it  is 
possible  that  interest  may  be  due  from  one  party  to 
another,  without  there  being  any  indebtedness  for  the 
principal  upon  which  it  accrued,  such  is  seldom  the 
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case.  In  the  absence  of  proof  to  the  contrary  the  pay- 
ment of  interest  warrants  the  conclusion  that  there  is 
an  indebtedness  for  the  principal.  When,  as  in  this 
case,  the  payment  is  of  interest  due  and  not  due,  the 
evidence  of  an  existing  indebtedness  is  much  more  sat- 
isfactory. We  are  of  the  opinion  that  the  letter,  consid- 
ered in  the  light  of  the  fact  of  Wilcox's  agency,  shows 
an  admission  of  an  indebtedness  from  defendant  to 
plaintiff  that  is  unpaid,  and  that  if  plaintiff  can  prove, 
as  alleged,  that  the  two  notes  in  suit  constitute  a  part 
of  that  indebtedness,  the  cause  of  action  was  revived  by 
liaid  letter. 

It  follows  from  these  conclusions  that  the  judgment 
of  the  district  court  should  be  reversed. 


Mart    Larkin,     Appellant,     v.    Ellen    MoManus, 

Appellee. 

1.  Pleading  :  amendments  :time  of  filinq.  Fermission  to  file  au 
amendment  to  a  pleading:  after  the  evidence  is  closed  in  a  cause 
tried  to  the  court,  and  the  opening  arguments  of  counsel  for  the 
respective  parties  have  been  made,  will  not  be  disturbed  upon 
appeal  when  no  abuse  of  discretion  is  shown. 

2.      Will  :     HOMESTEAD  :      ELECTION    BY    WIFE  :    PRESUMPTION    FROM 

OCCUPATION.  A  will  left  by  a  husband  gave  to  his  wife  one-third 
interest  in  his  property,  consisting  .of  a  homestead,  and  to  his 
daughter  the  remaining  two-thirds.  The  widow  and  her  son, 
with  the  defendant,  a  daughter  by  another  husband,  occupied  the 
premises  until  the  widow's  death,  a  period  of  nearly  ten  years,  but 
there  was  some  evidence  that  such  occupation  was  not  exclusive 
of  the  rights  of  the  daughter  owning  the  two-thirds  under  the  will, 
though  she  did  not  reside  there.  Shortly  before  the  widow's  death 
she  conveyed  her  interest  in  the  property  to  defendant.  Heldf 
that  the  conduct  of  the  Widow  did  not  amount  to  an  election  to 
take  her  homestead  right  under  the  statute,  Code,  section  2008, 
instead  of  under  the  will,  and  that  the  conveyance  to  the  defend- 
ant passed  an  undivided  third  interest  in  the  property. 
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Appeal  from  Lee  District  Court — Hon.  J.  M.  Casey, 

Judge. 

Wednesday,  June  4,  1890. 

Action  at  law  for  the  recovery  of  real  proi)erty. 
There  was  a  trial  by  the  court,  and  a  judgment  in  favor 
of  defendant.     The  plaintiff  appeals. 

J.  F.  Saaith^  for  appellant. 

W.  J.  Roberts^  Jas.  C.  Davis  and  P.  J.  Lomax^ 
for  appellee. 

Robinson,  J. — Pbintiff  claims  to  own  in  fee  simple 
lot  12,  in  block  164,  in  the  city  of  Keokuk,  and  to  be 
entitled  to  the  immediate  possession  thereof.  The  title 
to  the  lot  was  acquired  by  William  Larkin  in  the  year 
1870.  He  occupied  the  lot  as  a  homestead  at  the  time 
of  his  death,  in  December,  1877.  He  had  been  married 
three  times,  and  left  surviving  him  the  plaintiff,  who 
was  his  daughter  by  his  first  wife,  his  third  wife,  and  a 
son  by  his  third  wife.  The  defendant  was  a  daughter 
of  his  third  wife  by  a  former  husband.  Larkin  died 
testate.  His  will  was  duly  probated  on  the  twelfth  day 
of  June,  1878,  and  reads  as  follows :  **  I,  William 
Larkin,  *  *  *  do  make  this  my  last  will  and  testa- 
ment, to-wit :  That  my  wife,  Ellen  Larkin,  shall  have 
her  one-third  interest  in  my  property,  which  consists  of 
my  homestead,  on  the  corner  of  Eleventh  and  Morgan 
streets  ;  and  that  my.  daughter,  Mary  Jane,  shall  have 
the  remaining  two-thirds  of  same  property    *    *    *." 

After  the  death  of  Larkin,  his  widow  and  son,  the 
defendant,  and  another  daughter  of  the  widow,  con- 
tinued to  make  the  property  their  home  until  the  death 
of  the  widow,  which  occurred  on  the  third  day  of  June, 
1886.  On  the  twelfth  day  of  May,  1886,  the  widow  con-- 
veyed  to  defendant  all  her  interest  in  said  property. 
Two  years  after  the  death  of  Larkin,  defendant  went  to 
her  mother's  home  to  take  care  of  her.    Since  the  death 
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of  the  widow  the  defendant  and  her  brother,  the  son  of 
Larkin  by  her  mother,  have  continned  to  live  in  the 
property.  The  plaintiff  worked  away  from  home  a  part 
of  the  time  after  her  father's  third  marriage,  and  since 
his  death  has  worked  away  from  home  all  the  time 
excei^ting  when  she  returned  to  it  for  short  visits.  The 
court  found  that  plaintiff  was  the  owner  of  an  undi- 
vided two-thirds,  and  the  defendant  of  an  undivided 
one- third,  of  the  property  in  controversy,  and  dismissed 
the  petition  of  plaintiff  at  her  costs. 

I.  The  first  answer  of  the  defendant  was  a  general 
denial  of  the  allegations  of  the  petition  excepting  as  to 

the  death  of   William  Larkin.     After  the 
'  amendments :  evideuco    had    been    fully  submitted,  and 

time  of  filing.        .  ,  .  .      «.         , 

after  the  opening  arguments  for  the  respect- 
ive parties  had  been  made,  the  defendant  filed  what  is 
termed  an  amended  answer.  That  alleged  that  Wil- 
liam Larkin  left  surviving  him  a  son,  who  is  still  liv- 
ing ;  that  said  son  and  plaintiff  are  the  only  heirs  of  said 
decedent ;  that  said  son  is  the  owner  of  an  undivided 
one-sixth  of  the  property  in  controversy,  and  that  he  is 
now  occupying  the  same,  and  that  defendant  with  his 
knowledge  and  consent  is  occupying  it  with  him ;  that 
defendant  is  the  absolute  owner  of  an  undivided  two- 
thirds  of  the  property  in  controversy.  On  the  same 
day,  plaintiff  moved  to  strike  the  amended  answer  from 
the  files,  on  the  ground  that  it  presented  a  new  issue, 
and  was  filed  too  late,  but  the  motion  was  overruled. 
It  does  not  appear  that  there  was  any  abuse  of  the  dis- 
cretion vested  in  the  court  to  permit  amendments. 
Code,  sec.  2689.  The  purpose  of  the  amended  answer 
was  to  conform  the  pleadings  to  the  facts  proved. 
There  was  no  substantial  change  in  the  defense  made, 
and  no  error  in  permitting  the  amendment. 

II.  The  only  property  left  by  the  testator  was 
the  homestead  in  question.  His  manifest  intent  as 
8,^ill:  home-  expressed  by  the  will  was  to  give  his  wife, 

S^^by^wSe:  in  lieu  of  the  rights  provided  by  law,  an 

•  Fr'IJm  owjupa-   Undivided  one-third  of  that  property,  and 

^^^^'  to  plaintiff  the  remainder.     Each   devisee 
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was  to  take  the  estate  given  by  the  will  at  the  same 
time^ ;  therefore,  there  is  no  room  for  holding  that  it  was 
the  intent  of  the  testator  to  give  to  his  wife  an  undi- 
vided one-third  of  the  property  in  fee  simple,  in  addi- 
tion to  the  right  which  she  might  claim  nnder  the 
statute  to  occupy  the  premises  as  a  homestead  during 
her  lifetime.  Code,  sec.  2008;  Snyder  v.  Miller j  67 
Iowa,  261 ;  Severson  v.  Severson^  68  Iowa,  656.  It  does 
not  appear  that  the  widow  ever  consented  to  take  under 
the  will,  in  the  manner  prescribed  by  section  2462  of  the 
Code.  She  continued  to  occupy  the  place  as  a  home 
until  her  death,  and,  if  there  were  nothing  to  show  an 
abandonment  before  that  time^  it  might  be  held  that  she 
elected  to  n)tain  the  homestead  for  life  in  lieu  of  a 
dower.  Darrah  v.  Cunningham^  72  Iowa,  123,  and 
cases  therein  cited.  But  there  was  some  evidence  tend- 
ing to  show  that  her  occupation  was  not  exclusive  nor 
adverse  to  plaintiff ;  that  the  interest  of  plaintiff  in  the 
premises  was  recognized,  and  that  she  had  the  privilege 
of  occupying  them  with  her  step-mother.  The  convey- 
ance of  the  latter  to  defendant  made  in  May,  1886,  was 
effectual  to  convey  her  interest  in  the  property,  and 
necessarily  terminated  her  homestead  ri^ht.  It  was 
said  in  Butter  field  t?.  Wicks^  44  Iowa,  810,  in  effect, 
that  the  continued  occupation  of  the  homestead  by  the 
surviving  husband  or  wife  might  be  regarded  as  evi- 
dence of  an  election  to  hold  it  as  a  homestead,  and  not  a 
part  of  it  merely  as  dower.  And  in  Oonn  t).  Conn^  68 
Iowa,  748,  it  was  said,  that  such  occupation  continued 
for  more  than  ten  years  should  be  regarded  as  an  elec- 
tion to  take  the  homestead  for  life.  In  this  case  the 
occupation  under  claim  of  title  was  not  continued  for 
life,  and  had  not  continued  ten  years  when  the  convey- 
ance to  defendant  was  made.  We,  therefore,  conclude 
that  the  court  might  have  found  from  the  evidence  that 
the  widow  had  not  elected  to  retain  the  homestead  for 
life  in  lieu  of  her  distributive  share  in  the  estate  of  her 
late  husband,  and  that  her  deed  to  defendant  was  effect- 
ual to  convey  an  undivided  one-third  of  the  property  in 
controversy. 
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III.  Objections  are  made  to  some  of  thd  evidence 
introduced.  A  part  of  that  objected  to  was  immaterial 
and  might  properly  have  been  excluded,  but  it  did  not 
relate  to  any  disputed  fact  material  to  the  determina- 
tion of  the  case,  and  its  admission  was  not,  therefore, 
prejudicial. 

IV.  It  does  not  appear  that  defendant  ever  denied 
the  title  of  plaintiff  excepting  perhaps  in  her  amended 
and  substituted  answer,  but  nothing  is  claimed  on 
account  of  that;  therefore,  under  section  3248  of  the 
Code,  the  plaintiff  must  fail. 

The  judgment  of  the  district  court  is  affirmed. 


O.  S.  Garretson,  Appellee,  v.  Merchants  &  Bank- 
ers' Insurance  Company,  Appellant. 


1. 


2. 


8. 


Fire  Insurance :  pouov  :  conditions  :  coNSTRUcnoN.  Permis* 
Bion  in  a  policy  qt  fire  insurance  to  use  the  insured  premises  for 
**  any  mercantile  purpose "  "will  not  authorize  their  use  as  a  res" 
taurant. 


:   :   :   waiver  :  agents.    An  agent  of  a  fire 

insurance  company  employed  to  solicit  risks,  deliver  policies  and 
collect  premiums,  and  having  no  authority  to  make  contract8,can« 
not  bind  the  company  by  his  consent  to  an  unauthorized  use  of  the 
insured  premises,  nor  waive  a  forfeiture  of  the  policy  resulting 
from  a  breach  of  its  conditions. 


: :  pleading  :  evidence.  The  plaintifif  pleaded  in  one 

count  of  the  petition  an  oral  agreement  on  the  part  of  defendant 
to  procure  additional  insurance,  to  which  plea  there  was  a  general 
denial.  The  issue  thus  formed  was  withdrawn  from  the  consider* 
ation  of  the  jury.  Held,  that  there  being  no  evidence  of  the  power 
of  defendant  to  enter  into  such  a  contract,  nor  of  the  agent's 
authority  to  bind  the  company  by  such  a  contract,  the  issue  was 
properly  withdrawn.  [Beck  and  Given,  JJ.,  dissented  fiom  the 
opinion  of  the  majority  upon  the  last  point.] 
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Appeal  from    Polk  District    Court. — Hok.    Marcus 

Kavanagh,  Jr.,  Judge. 
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Wednesday,  June  4,  1890. 

Action  npon  a  policy  of  insurance.  Th^re  was  a 
judgment  upon  a  verdict  for  plain liu  ixOiU  wuicii  iLu 
defendant  appeals. 

Baker  &  HasJcins^  for  appellant. 

Whiting  S.  Clarke  for  appellee. 

Beck,  J. — I.  The  policy  sued  on  contains  a  condi- 
tion   against    the    use    of  gasoline,   or    other   similar 

material,   or  gas  produced  therefrom,  and 

^' ancS'°pSHoy  providing  that  a  disregard  of  the  prohibi- 

cCfistruSion.  *^^^  shall  void  the  policy.     The  evidence 

shows,  without  contradiction,  that  at  the 
time  of  the  fire  a  gasoline  stove  was  in  use  in  the  room 
of  the  house  where  the  fire  originated,  and  a  gallon  of 
gasoline  was  at  that  time  in  the  tank  of  the  stove.  The 
plaintiff  claims  that  the  forfeiture  of  the  policy  by 
reason  of  this  breach  of  its  condition  was  waived  by 
reason  of  the  alleged  existence  of  these  facts :  FirsL 
That  defendant's  agent  was  informed  of,  and  consented 
to,  the  use  of  the  building  as  a  restaurant,  which 
includes  the  use  of  a  gasoline  stove.  Second.  That 
subsequent  to  the  loss  the  defendant  claimed  no  for- 
feiture, but  required  plaintiff  to  furnish  proof  of  loss, 
which  was  done  at  his  expense.  The  alleged  facts  upon 
which  are  grounded  these  claims  of  plaintiff,  briefly 
stated  are  these:  First.  The  apjplication  indorsed 
upon  the  policy  declares  that  the  building  insured  is  to 
be  occupied  and  used  for  "any  mercantile  purpose." 
Second.  That  the  agent  of  the  defendant  was  informed 
of,  and  assented  to,  the  use  of  the  building  as  a  restau- 
rant. Third.  That  the  use  of  a  gasoline  stove  is 
usually  necessary  in  carrying  on  a  restaurant.  Fourth. 
That  after  the  loss  the  agent  of  defendant  had  knowl- 
edge of  the  use  of  the  gasoline  stove,  and  the  defendant 
required  proofs  of  loss,  v.hich  were  furnished  at  x)lain- 
tiff's  expeniiv?. 
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II.  The  permission  to  use  the  building  for  "any 
mercantile  purpose,"  granted  pursuant  to  plaintiff's 
application,  does  not  authorize  the  use  for  a  restaurant, 
which  is  not  a  mercantile  purpose.  The  word  ^^  mer- 
cantile^^ means  ''pertaining  to  merchants,  or  the  busi- 
ness of  merchants ;  having  to  do  with  trade,  or  the 
buying  and  selling  of  commodities ;  commerce."  Web- 
ster. The  business  of  keeping  a  restaurant  is  in  no 
sense  commerce.  If  a  restaurant  be  a  mercantile  estab- 
lishment, the  term  is  equally  applicable  to  taverns, 
boarding-houses  and  the  like,  which  cannot  be  admitted. 
The  point  demands  no  further  attention.  Permission 
to  use  a  building  for  "  any  commercial  purpose  "  does 
not  authorize  its  use  as  a  restaurant.  The  ninth  instruc- 
tion given  to  the  jury  is  in  conflict  with  these  views, 
and  is,  therefore,  erroneous. 

III.  The  evidence  shows  without  dispute  that  the 
officers  of  the  defendant  had  no    knowledge    of,    or 

information  as  to,  the  use  of  the  building. 

'  — :*  waiver:  There  is  evidence    tending  to    show  that 

defendant's  soliciting  agent  was  informed 
of,  and  assented  to,  the  use  of  a  building  for  a  restau- 
rant. And  the  evidence  without  conflict  shows  that  the 
agent  had  no  other  power  than  to  solicit  risks,  deliver 
policies  and  collect  premiums,  and  his  authority 
extended  no  further.  He  possessed  no  special  authority 
to  do  any  acts,  or  to  make  any  contracts  which  would 
have  the  effect  to  waive  any  condition  of  the  policy. 
Agents  of  insurance  companies  clothed  with  authority 
to  enter  into  contracts  of  insurance  for  their  companies, 
i.  e.,  to  issue  policies,  may  waive  conditions  in  the 
policies  and  forfeitures  arising  thereon.  But  agents 
possessing  the  limited  powers  of  soliciting  insurance, 
delivering  policies  and  receiving  premiums  cannot 
waive  conditions  and  forfeitures.  As  they  have  no 
authority  to  make  contracts,  they  cannot  be  allowed  to 
waive  the  conditions.  Viele  t.  Oermania  Ins.  Co,^ 
26  Iowa,  9  ;  Armstrong  v.  State  Ins.  Co,^  61  Iowa, 
212.  If  it  be  assumed  that  the  defendant's  agent  had 
knowledge  of  the  use  of  the  building  as  a  restaurant, 
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and  assented  thereto,  and  even  knew  of  and  assented  to 
the  use  of  a  gasoline  stove,  the  defendant  is  not  bound 
thereby,  for  the  reason  that  the  agent  did  not  act  within 
the  scope  of  his  authority.  In  our  opinion  the  evidence 
wholly  fails  to  support  the  verdict,  in  that  there  is  no 
evidence  tending  to  prove  that  the  defendant  had  any 
knowledge  of,  or  assented  to,  the  use  of  the  building  for 
a  restaurant,  or  that  at  any  time  before  or  after  the  fire, 
and  prior  to  their  direction  as  to  proof  of  loss,  defend- 
ant's officers  had  any  knowledge  of  the  use  of  a  gasoline 
Btove  in  the  premises.  The  evidence,  too,  does  not  show, 
nor  tend  to  show,  that  the  agent  had  authority  to  waive 
any  conditions  of  the  policy  or  any  authority  other  than 
to  take  applications  for  and  solicit  insurance,  deliver 
policies  and  collect  premiums.  The  jury  could  not  have 
found  for  plaintiff  unless  they  had  found  these  things. 
The  verdict,  therefore,  is  so  without  the  support  of  the 
-evidence,  that  it  ought  to  have  been  set  aside. 

Other  questions  presented  in  argument  by  defend- 
ant's counsel  need  not  now  be  discussed  as  the  judgment 
must  be  reversed  for  the  errors  just  pointed  out. 

IV.  There  were  two  counts  in  the  petition,  the 
second  being  upon  an  oral  agreement  to  procure  addi- 
tional insurance,  The  court  in  its  instrnc- 
pleading : ©Ti-  tious  to  the  jury  informed  them,  that  "the 
^^'  second  count  in  the  petition  is  withdrawn 

from  your  consideration."  To  this  instruction  plaintiff 
excepted,  and,  from  the  ruling  of  the  court  in  giving  the 
instruction,  appeals. 

The  record  fails  to  show  that  this  count  was  assailed 
by  demurrer  or  motion,  or  to  present  any  ground  upon 
which  the  instruction  was  based.  But  it  does  show 
that  issue  was  taken  upon  the  count  by  a  general  denial, 
and  by  a  special  defense  based  upon  the  ground  that  the 
contract  set  up  in  the  count  is  not  within  the  power  of 
the  defendant  to  make,  but  is  ultra  vires.  The  record 
does  not  show  that  the  court  held,  and  so  directed  the 
jury,  that  there  was  not  sufficient  evidence  to  support 
the  cause  of  action  on  the  second  count ;  it  simply  shows 
in  the  oi>inion  of  Mr.  Justice  Given  and  myself,  that 


8. 
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the  court  below  arbitrarily,  and  without  being  required 
to  pass  upon  the  sufficiency  of  the  count  by  motion  or 
demurrer,  withdrew  it  from  the  consideration  of  the 
jury  while  an  issue  was  pending  thereon,  which  ought 
to  have  gone  to  the  jury.  In  the  opinion  of  Mr.  Justice 
Given  and  myself  the  ruling  and  instruction  are  plainly 
erroneous  for  the  reason  that,  in  place  of  an  adjudica- 
tion upon  the  law  and  the  facts  involved  in  the  second 
count,  they  substitute  the  withdrawal  of  the  count  from 
the  consideration  of  the  jury. 

A  majority  of  the  court  hold  that  the  instruction 
and  order  are  tantamount  to  aji  order  for  a  nonsuit,  or  a 
direction  for  a  judgment  for  defendant  on  the  second 
count,  and  that  there  was  an  utter  want  of  evidence  to 
show  the  power  of  the  defendant  to  enter  into  the  con- 
tract upon  which  the  second  count  is  based,  or  to  show 
that  the  agent  of  defendant  had  any  authority  to  bind 
the  company  by  such  a  contract ;  his  power,  they  hold,  is 
shown  to  be  restricted  to  soliciting  risks  upon  which 
defendant  should  issue  policies.  Mr.  Justice  Given 
and  myself  think  differently,  holding  that,  as  the  defend- 
ant was  authorized  by  its  articles  of  incorporation  to 
transact  the  business  of  the  '^ insurance  of  the  property 
of  itB  members,"  it  was  thereby  empowered  to  make 
contracts  binding  it  to  procure  or  furnish  such  insurance 
to  its  members  by  policies  in  other  companies,  and  that, 
as  the  agent  was  authorized  to  solicit  insurance,  and  to 
take  applications  for  policies,  he  had  power  to  solicit 
contracts  for  insurance  in  other  companies,  and  bind 
defendant  by  such  contracts  therefor. 

A  majority  of  this  court  think  that  the  judgment 
of  the  district  court  on  the  second  count  ought  to  be 
affirmed.  Mr.  Justice  Given  and  myself  would  reverse 
it.  Reversed  on  defendant's  appeal,  and  affirmed 
ON  plaintiff's  appeal. 
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8r-7S      New  England  Loan  &  Trust  Company,  Appellant, 
y  g^i  V.  J.  R.  Young,  Treasurer,  et  al.y  Appellees. 
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Taxes  on  Personal  Property :  lien  on  rbal  bstatb  :  pbioritt  of 
LIBNS.  Taxes  levied  apon  personal  property  subsequent  td  the 
foreclosure  of  a  mortgage  against  real  estate  owned  by  the  tax- 
payer, and  to  the  sale  thereof  under  special  execution,  but  while 
the  right  of  redemption  remains  m  the  taxpayer,  become,  under 
the  provisions  of  Code,  section  865,  a  lien  upon  such  mortgaged 
real  estate,  which  is  entitled  to  priority  over  the  rights  of  the 
purchaser  at  the  foreclosure  sale.  [Oranobb  and  Robinson,  JJ., 
dissenting,'] 

Appeal  from   Union  District  Court. — Hon.  Jno.  W. 

Harvey,  Judge. 

Monday,  June  27,  1890. 

This  is  an  action  in  equity  to  restrain  the  defend- 
ant, who  is  treasurer  of  Union  county,  from  proceeding 
to  collect  certain  taxes  by  the  sale  of  real  estate,  claimed 
to  be  owned  by  the  plaintiff.  There  was  a  decree  for 
the  defendant,  and  plaintiff  appeals. 

E.  D.  Samson,,  for  appellant :  Section  866  of  the 
Code  of  Iowa  provides  that  taxes  upon  real  estate  shall 
be  a  perpetual  lien  thereon  against  all  persons  except 
the  United  States  and  the  state  of  Iowa,  but  taxes  upon 
personalty  are  made  by  that  section  only  a  lien  upon 
any  real  property  owned  by  such  person,  or  to  which 
he  may  thereafter  acquire  title. .  The  order  of  priority 
of  lien  is  not  fixed,  nor  is  any  attempt  made  to  fix  it  in 
the  statute.  This  must  mean  that  taxes  upon  per- 
sonalty are  a  lien  upon  the  interest  of  the  taxpayer  in 
the  realty,  and  can  mean  nothing  more.  It  is  against 
public  policy  to  require  purchasers  and  mortgagees  of 
property  to  be  subjected  to  contingencies  which  it  is 
impossible  to  avoid  or  provide  against.  Cummings  v. 
Eastonj  46  Iowa,  186,  186.     Taxes  upon  personalty  do 
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not  become  a  lien  upon  the  realty  of  the  taxpayer  until 
they  are  due,  or  at  least  not  until  they  are  levied. 
Castle  V.  Anderson^  69  Iowa,  429,  430  In  the  case  now 
before  the  court,  the  right  of  the  plaintiff  as  mortgagee 
attached  in  June,  1886.  The  plaintiff,  on  April  23, 
1887,  became  a  purchaser  at  sheriff's  sale  of  the  prem- 
ises, under  foreclosure  of  this  mortgage,  and  the  amount 
of  the  bid  was  determined  with  respect  to  such  liens 
only  as  then  existed.  The  tax  upon  personalty  for 
1887  had  not  at  the  time  of  the  execution  of  the  said 
mortgage  in  June,  1886,  nor  at  the  time  of  the  pur- 
chase of  said  premises  at  sheriff 's  sale  on  April  23,  1887, 
been  levied,  nor  had  they  become  due,  and  under  the 
case  of  Castle  v.  Anderson^  above  cited,  the  lien  for 
such  personal  taxes  had  not,  at  either  of  said  dates, 
attached.  The  lien  of  the  said  taxes,  when  they  became 
due,  certainly  did  attach  to  whatever  interest  the 
defendant  Syp  had  in  the  said  premises,  but  what  was 
such  right  ?  It  was  the  right  only  to  make  redemption  of 
the  premises  from  sheriff 's  sale  within  the  time  allowed 
by  law  therefor.  Upon  a  failure  to  exercise  such  right,  all 
of  his  interest  in  the  premises  would,  by  mere  lapse  of 
time,  and  within  a  year  from  April  23,  1887,  expire  and 
be  absolutely  gone.  It  was  not  the  intention  that  the 
conveyance  to  the  plaintiff  should  effect  a  merger  of 
plaintiff's  lien  under  the  sheriff's  certificate  in  the 
legal  title.  The  principle  is  now  well  settled  that,  in 
case  of  conveyance  of  the  legal  title  to  realty  to  one 
who  holds  the  lien  thereon,  a  merger  will  not  result  if 
it  is  to  the  interest  of  the  lienholder  and  grantee  that 
the  fact  should  be  otherwise.  Linscott  v.  Lamart^  46 
Iowa,  314,  316,  and  Delaware  Construction  Co.  v.  Hail- 
toay  Co.^  46  Iowa,  411,  412. 

Enoch  &  Winter^  for  appellee :  On  the  tenth  day 
of  February,  1888,  W.  K.  Syp  and  wife  executed  a  deed 
to  the  appellant,  conveying  the  lands  described  in  their 
mortgage,  and  the  foreclosure  decree.  By  this  deed 
the  appellant,  the  then  holder  of  the  sheriff '  s  certificate 
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nnder  foreclosure  decree,  became  tLen  the  absolute 
owner  of  all  the  lands  sold  on  foreclosure  decree.  At 
this  time  the  personal  tax  of  the  said  W.  K.  Syp  was 
due,  carried  on  the  treasurer's  books  of  Union  county, 
Iowa,  opposite  his  name,  against  said  lands,  and  was  a 
lien  on  the  face.  Taxes  on  personal  property  become  a 
lien  on  real  property  owned  by  the  person  owing  such 
tax  as  soon  as  the  same  becomes  due,  which  would  be 
when  they  were  placed  in  the  treasurer's  hands  for  col- 
lection, and  he  had  an  opportunity  to  pay  them,  which 
would  be  in  this  case  on  January  1,  1888.  Pavlson  v. 
Rule^  49  Iowa,  576 ;  Oarretson  v,  Scofleldy  44  Iowa,  35 ; 
Cummings  v.  Easton^  46  Iowa,  183.  As  appellant  took 
Syp 'is  interest  in  the  lands  charged  with  the  tax  in 
question,  by  conveyance  from  Syp,  subsequent  to  the 
attaching  of  the  lien,  they  took  it  subject  to  the  lien, 
and  they  cannot  now  be  heard  to  dispute  the  right  of 
the  treasurer  to  collect  said  tax  by  the  sale  of  said 
lands. 

E.  D,  Samson  with  Kauffman  &  Ouernsey^  upon 
rehearing:  The  deed  to  the  plaintiff  cuts  no  figure 
whatever  in  this  case,  for  plaintiff's  rights  depend,  not 
upon  the  relinquishment,  but  upon  its  lien  under,  and 
by  virtue  of,  the  mortgage,  and  of  the  certificate  of  sale 
under  the  foreclosure,  and  the  sheriff's  deed  issued  to 
plaintiff  thereon.  Firsts  let  it  be  noted  that  taxes  are 
not  a  lien  at  common  law  upon  the  property  of  the  tax- 
payer. The  lien  for  taxes  exists  only  by  legislation. 
If  there  were  no  legislation  in  the  state  upon  the  sub- 
ject no  taxes  levied  in  the  state  would  constitute  a  lien 
upon  any  property  whatsoever.  Jaffray  v.  Anderson^ 
66  Iowa,  719.  Looking  now  to  the  statute,  it  will  be 
seen  ( Code,  sec.  866 )  that  a  marked  distinction  is  made 
between  taxes  upon  realty  and  those  upon  personalty, 
so  far  as  relates  to  the  lien  thereof  upon.real  estate.  It 
will  be  noted  that  while  the  taxes  upon  the  realty  itself 
are  made  a  paramount  lien  as  against  all  persons,  yet 
such  is  not  the  case  so  far  as  concerns  personal  taxes. 
A  careful  reading  of  this  statute  will  make  it  impossible 


* 


New  Eng.  Loan  &  Trust  Co.  v.  Young.        735 

for  it  to  be  so  constrned  as  to  give  personal  taxes  prior- 
ity over  liens  which  had  attached  to  the  premises  prior 
to  the  time  when  the  personal  taxes  became  liens.  The 
rule  is  that  statutes  which  give  liens  for  taxes  are  not 
to  be  enlarged  by  construction.  Cooley  on  Taxation 
[2  Ed.]  444.  A  mortgagee  is,  to  the  extent  of  his 
investment,  entitled  to  as  favorable  consideration,  and 
as  high  protection,  as  a  purchaser  of  the  mortgaged 
premises,  as  a  vendee  of  the  same  would  be  lender  like 
<;ircumstances.  Barney  v.  McCarty,  16  Iowa,  514; 
Porter  v.  Oreeney  4  Iowa,  571:  HeiDttt  v.  Rankm^  41 
Iowa,  35 ;  Koon  v.  Trammel^  71  Iowa,  137.  The  pur- 
-chaser  at  an  execution  sale  of  premises  is  protected 
under  the  decisions  of  this  court  against  all  outstanding 
-equities  in  favor  of  third  parties,  and  all  claims  against 
the  execution  defendant  to  the  same  extent  as  would  be 
a  purchaser  of  the  premises  at  private  sale  from  the 
debtor  himself.  Oower  v.  Doheny,  33  Iowa,  36 ;  But- 
terfield  v.  Walsh^  36  Iowa,  634.  If  appellant  had  pur- 
chased the  property  of  this  taxpayer  at  the  time  of 
taking  its  mortgage,  it  would  have  been  protected  under 
the  rule  in  Castle  v.  Anderson^  69  Iowa,  429;  Cam- 
mings  v.  Easton^  46  Iowa,  183.  In  the  case  of  Par- 
dons 0.  Oaslight  <fe  Coke  Co.^  108  111.  380,  the  doctrine  is 
expressly  held,  that  personal  taxes  cannot  displace  a 
prior  trust  deed.  The  same  doctrine  is  held  in  Pennsyl- 
vania, Gormley^s  Appeal^  27  Penn.  St.  49;  and  in 
New  Jersey,  Macknet  v.  The  City  of  JVewarky  42  N.  J. 
Law  Rep.  38. 

RoTHROCK,  J. — The  cause  was  submitted  to  the 
<50urt  below  upon  an  agreed  statement  of  facts.  It 
involves  less  than  one  hundred  dollars,  and  the  certifi- 
cate of  the  trial  judge,  which  is  the  basis  of  the  appeal, 
shows  the  following  facts  in  substance :  In  June,  1886, 
one  W.  K.  Syp  executed  to  the  plaintiff  a  mortgage 
npon  certain  real  estate  to  secure  the  payment  of  t«n 
thousand  dollars  and  interest.  Syp  failed  to  pay  the 
interest  which  became  due  January  1,  1887,  and,  at 
the  March  term,  1887,  of  the  district  court,  plaintiff 
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recovered  a  judgment  against  Syp  for  the  overdue  inter- 
est, and  a  decree  of  foreclosure  of  the  mortgage,  subject 
to  the  rights  of  plaintiff's  assignee,  for  the  remainder 
of  said  indebtedness.  The  premises  were  sold  at  fore- 
closure sale  on  the  twenty -third  day  of  April,  1887,  the 
plaintiff  being  the  purchaser  at  the  sale,  and  a  certifi- 
cate of  purchase  was  issued  to  the  plaintiff.  On  the 
tenth  day  of  February,  1888,  Syp  conveyed  his  right  of 
redemption  to  said  premises.  The  deed  contained  the 
following  recitals : 

'*  The  grantors  herein  are  to  be  released  from  per- 
sonal liability  for  the  payment  of  the  mortgage  upon 
the  said  premises  for  the  sum  of  ten  thousand  dollars 
to  the  grantee  herein,  dated  June  22, 1886.  We  hereby 
covenant  with  the  said  New  England  Loan  &  Trust 
Company  that  we  have  not  heretofore  conveyed  our 
interest  m  the  said  premises  to  anyone.  The  object  of 
this  deed  is  to  make  more  effectual  the  lien  of  said  com- 
pany against  the  said  premises  by  virtue  of  the  sheriff's 
certificate  of  sale  which  they  hold  against  the  same." 

Taxes  to  the  amount  of  seventy-five  dollars  upon 
the  personal  property  of  Syp  were  levied  for  the  year 
1887,  and  were  entered  upon  the  tax  books  against  said 
real  estate.  The  question  to  be  determined  is,  do  the 
taxes  for  1887  upon  the  personal  property  of  Syp  con- 
stitute a  lien  upon  the  land,  which  may  be  enforced  by 
tax  sale,  and,  if  so,  is  such  lien  superior  or  inferior  to 
plaintiff's  lien  under  said  foreclosure  decree  and  sale? 
The  district  court  held  that  the  taxes  were  a  valid  lien 
upon  the  land  superior  to  any  lien  or  claim  of  the  plain- 
tiff. If  the  taxes  had  become  a  lien  prior  to  the  fore- 
closure and  sale,  there  can  be  no  question  that  they 
would  be  prior  and  superior  to  the  mortgage  lien.  It 
is  a  general  principle  that  when  taxes  are  made  a  lien 
upon  real  estate  they  are  prior  and  superior  to  all 
mortgage  or  judgment  liens.  A  mortgagee  of  real 
estate  would  not  cut  much  of  a  figure  in  attempting  to 
defeat  a  tax  sale  of  the  land  upon  the  grounds  that  his 
mortgage  was  a  lien  prior  to  the  taxes,  and  that  his  lien 
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exceeded  the  valne  of  the  land.  But  plain tiJQP  con- 
tends that,  as  this  tax  did  not  become  allien  nntil  after 
the  sale  on  foreclosure,  Syp  had  nothing  to  sell  but  his 
right  of  redemption,  and  that  as  he  was  not  then  the 
owner  of  the  land  the  taxes  are  not  a  lien  as  against 
plaintiff.  It  will  ^e  observed  that  the  taxes  became  a 
lien  after  the  sale  and  during  the  period  allowed  by  law 
for  redemption.  We  are  unable  to  see  that  this  affects 
the  rights  of  the  parties.  The  mortgagor  was  not 
divested  of  the  property  by  the  foreclosure  sale ;  he 
held  the  title,  and  the  right  of  possession  remained  in 
him  until  the  period  of  redemption  expired.  He  was 
the  owner  of  the  land  within  the  meaning  of  section 
865  of  the  Code,  which,  by  its  express  provision,  makea 
the  personal  tax  a  lien  upon  the  premises. 

The  fact  that  he  conveyed  the  land  to  the  plaintiff 
after  the  tax  became  a  lien  cannot  affect  the  question. 
Plaintiff  could  not  defeat  the  lien  for  taxes  under  any 
form  of  conveyance  taken  from  Syp. 

We  think  the  court  did  not  err  in  finding  that  the 
taxes  were  a  lien  upon  th^  land.     Affirmed. 

UPON  REHEARING. 

■ 

Given,  J. — I.  This  case  was  submitted  at  a  former 
term,  and  an  opinion  rendered  affirming  the  decree  of 
the  district  court.  In  view  of  the  nature  and  import- 
ance of  the  questions  involved,  a  rehearing  was  granted, 
and  the  case  has  again  been  carefully  considered.  It  is 
an  action  in  equity  to  restrain  the  defendant,  who  is 
treasurer  of  Union  county,  from  proceeding  to  collect 
certain  taxes  on  the  personal  property  of  one  Syp,  by 
the  sale  of  real  estate  claimed  to  be  owned  by  appellant. 
There  was  a  decree  for  the  defendant,  and  plaintiff 
appeals.  The  case  involves  less  than  one  hundred  dol- 
lars, and  the  certificate  of  the  trial  judge  shows  the  fol- 
lowing facts:  In  June,  1886,  one  W.  K.  Syp  executed 
to  appellant  a  mortgage  upon  certain  real  estate  in 
Union  county,  to  secure  the  payment  of  ten  thousand 
dollars  and  interest.     Syp  failing  to  pay  the  interest, 
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which  became  due  January  1,  1887,  at  the  March  term, 
1887,  of  the  district  court,  appellant  recovered  judg- 
ment against  Syp  for  the  overdue  interest,  and  a  decree 
of  foreclosure  of  the  mortgage.  The  premises  were  sold 
at  foreclosure  sale  on  the  twenty-third  day  of  April, 
1887,  to  appellant,  and  a  certificate  of  purchase  issued. 
On  the  tenth  day  of  February,  1888,  Syp  conveyed  his 
right  of  redemption  to  appellant, — the  deed  containing 
the  following  recitals:  '*  The  grantors  herein  are  to  be 
released  from  personal  liability  for  the  payment  of  the 
mortgage  upon  the  said  premises,  for  the  sum  of  ten 
thousand  dollars  to  the  grantee  therein,  dated  June  22, 
1886.  The  object  of  this  deed  is  to  make  more  effectual 
the  lien  of  said  company  against  the  said  premises  by 
virtue  of  the  sheriff's  certificate  of  sale,  which  they 
hold  against  the  same."  Taxes  to  the  amount  of  sev- 
enty-five dollars  upon  the  personal  property  of  Syp 
were  levied  for  the  year  1887,  and  entered  upon  the  tax 
books  against  said  real  estate.  The  questions  to  be 
determined  are,  whether  the  taxes  upon  the  personal 
property  of  Syp  for  the  year  1887  became  a  lien  upon 
the  real  estate,  and,  if  so,  whether  such  lien  is  superior 
to  appellant's  lien  under  the  mortgage  foreclosure, 
decree  and  sale. 

The  general  rule  is  that  taxes  are  not  a  lien  unless 
expressly  made  so  by  statute,  and,  when  created,  the 
lien  is  not  to  be  enlarged  by  construction.  Cooley, 
Taxation,  444;  J  affray  v,  Anderson^  66  Iowa,  719. 
Turning  to  section  865  of  the  Code,  we  see  that  '*  taxes 
due  from  any  person  upon  personal  property  shall  be  a 
lien  upon  any  real  property  owned  by  such  person,  or  to 
which  he  may  acquire  title."  This  lien  is  upon  the  real 
property,  not  upon  any  particular  interest  in  it.  It  is 
upon  any  real  property  owned  by  the  person  against 
whom  the  tax  has  become  due.  The  lien  attaches  when 
the  tax  becomes  due,  which  for  the  purposes  of  this  case 
may  be  taken  as  January  1,  1888  ;  without  now  deter- 
mining whether  such  taxes  became  due  at  the  time  of 
the  levy,  or  when  the  books  are  placed  in  the  hands  of 
the  treasurer.     Vastle^  Trustee^  v.  Anderson^  69  Iowa, 
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428.  The  statnte  has  plainly  created  a  lien  for  this  tax 
upon  any  real  property  owned  by  Syp  at  the  time  the 
tax  became  due,  and  oar  inqairy  is  not  whether  a  ]iea 
should  be  created  or  enlarged,  bat  whether,  on  Jan- 
uary 1,  1888,  Mr.  Syp  was  the  owner  of  the  real  prop- 
erty described.  The  ownership  was  not  extinct  nor 
suspended, — it  existed  either  in  Syp  or  the  appellant. 
Under  the  modern  rule,  appellant,  as  mortgagee,  was 
merely  the  holder  of  a  lien,  which  continued  so  long  as 
the  mortgagor  had  the  right  to  extinguish  it  by  pay- 
ment. The  decree  and  sale  did  not  terminate  that 
right.  Under  the  law,  the  time  of  the  sale  merely 
determined  the  time  when  that  right  would  be  cut  off. 
The  relations  of  the  parties  to  the  property  were  not 
changed  by  the  sale,  except  that  the  costs  were  added 
to  the  indebtedness,  and  the  time  within  which  Syp 
might  extinguish  the  lien  changed.  Certainly  appellant 
was  not  the  owner  of  the  property  in  such  sense  as  that 
taxes  on  personal  property  due  from  him  would  become 
a  lien  upon  the  property  before  title  was  acquired,  by 
the  expiration  of  the  right  to  redeem.  Mortgaged 
property  is  not  subject  to  lien  for  taxes  on  personal 
property  due  from  the  mortgagee,  because,  as  mort- 
gagee, he  is  not  the  owner,  but  a  mere  lienholder.  On 
January  1,  1888,  Syp  held  the  legal  title,  subject  only 
to  the  lien  of  the  decree  and  sale,  which  he  had  a  right 
to  remove  by  payment  at  any  time  before  April  23,1888. 
It  is  not  to  property  held  by  absolute  ownership  that 
the  lien  attaches,  but  to  real  prox)erty  owned.  This  real 
property  was  owned  by  Syp  when  the  taxes  against  him 
became  due,  and,  therefore,  under  the  statute  those 
taxes  became  a  lien  upon  that  real  property.  To  hold 
otherwise  would  deny  to  the  state  a  lien  expressly 
created  by  statute.  As  this  question  of  oivnership  rests 
entirely  upon  the  facts  as  they  existed  January  1, 1888, 
the  deed  thereafter  made  by  Syp  to  appellant  is  imma- 
terial. 

II.  Upon  the  question  as  to  the  superiority  of  these 
liens,  it  is  urged  that  the  statutes  do  not  expressly 
declare  the  lien  for  taxes  on  personal  property  superior 
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to  other  liens  previously  acquired.  That  to  hold  it 
superior  is  to  enlarge  the  lien  and  impair  real-estate 
securities,  discourage  sales  on  time,  and,  in  eifect,  take 
the  property  of  one  person  to  pay  the  taxes  of  another. 
The  lien  is  upon  real  estate, and  not  upon  any  particular 
interest  therein.  It  is  not  a  mere  personal  claim  against 
the  owner,  but  a  charge  upon  the  land.  Oarretson  v. 
Scofieldy  44  Iowa,  37.  It  is  a  general  principle  in  our 
system  of  taxation  that,  when  taxes  are  made  a  lien 
upon  real  estate,  they  become  prior  and  superior  to  all 
mortgage  or  judgment  liens.  Were  it  otherwise,  the 
state  in  the  collection  of  her  revenues  would  be  placed 
in  the  attitude  of  a  junior  lienholder,  and  forced  to 
redeem  from  prior  liens,  or  be  defeated  in  the  collection 
of  her  taxes.  The  power  of  taxation  is  an  incident  of 
sovereignty,  and  the  exercise  of  that  power  cannot  be 
defeated  by  asserting  superiority  for  the  claims  of 
individuals.  The  statute  is  silent  as  to  any  authority 
to  redeem  on  behalf  of  the  state,  and  the  slightest 
reflection  will  show  how  entirely  impracticable  it  would 
be  to  pursue  such  a  course  in  the  collection  of  taxes. 
The  statute  creates  the  lien  against  the  land,  and  it  is 
no  enlargement  of  it  to  say  that  the  land  is  held  for  its 
payment  in  preference  to  all  other  liens.  It  is  sufficient 
answer  to  all  that  is  said  as  to  the  effect  that  such  a 
holding  will  have  upon  real-estate  securities  and  trans- 
actions to  say,  that  it  is  entirely  within  the  power  of 
those  taking  such  securities  to  protect  themselves.  They 
take  their  securities  knowing  that  personal- property 
tax  may  become  a  lien  upon  the  property  pledged,  and 
that  the  state  cannot  be  embarrassed  in  the  collection 
of  its  revenue  by  being  put  in  the  position  of  a  junior 
lienholder.  It  is  a  matter  of  common  observation  that 
mortgages  are  generally  taken  with  sufficient  margin, 
and  ample  provisions,  to  protect  the  mortgagee  against 
the  consequence  of  liens  for  taxes  on  personal  property. 
We  fail  to  discern  wherein  the  holding  of  this  property 
liable  to  the  personal  tax  of  Mr.  Syp  is  taking  the  prop- 
erty of  appellant  to  pay  Mr.  Syp's  taxes.  It  was 
not  the    appellant's  property    at  the    time   the  lien 
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attached.  We  cannot  concur  in  the  conclasions  of  the 
courts,  as  announced  in  MacJcnet  v.  Newark^  42  N.  J. 
Law,  45,  and  Parsons  v.  Gasliglit  &  Coke  Co.^  108  111. 
884,  cited  by  counsel.  A  careful  review  of  the  case,  in  the 
light  of  the  additional  arguments  and  citations,  confirms 
us  in  the  conclusion  announced  in  the  former  opinion. 

Gbanger,  J.  {dissenting). — The  first  division  of 
the  majority  opinion  determines  that  the  personal  prop- 
erty tax  is  a  lien  on  the  real  estate,  and  of  the  cor- 
rectness of  that  rule  I  make  no  question.  The  second 
division  deals  with  the  question  of  priority  of  liens,  and 
upon  that  question  I  dissent  from  the  rule  announced, 
and  base  my  conclusion  upon  three  propositions: 
FiTst^  that  the  rule  announced  does  not  reflect  the 
letter  or  spirit  of  the  statutes  sought  to  be  interpreted  ; 
second,  that  it  is  opposed  to  natural  justice ;  and,  third, 
that  it  contravenes  every  authority  known  to  us  on  the 
subject.  The  propositions  will  be  briefly  noticed  in  the 
order  stated. 

As  the  main  reliance  is  now  placed  on  the  opin- 
ion filed  on  rehearing,  my  references  will  be,  mainly, 
if  not  entirely,  to  the  reasoning  in  that  opinion.  It 
is  there  stated  that  ''the  general  rule  is  that  taxes 
are  not  a  lien  unless  expressly  so  made  by  statute, 
and  when  created  the  lien  is  not  to  be  enlarged  by  con- 
struction." That  rule  is  acceptable,  and  is  to  be  kept 
in  view,-  for,  in  my  judgment,  its  teaching  is  forgotten 
in  the  reasoning  of  the  opinion.  The  opinion  quotes 
but  a  portion  of  the  statute  essential  to  a  correct  con- 
clusion. I  quote  as  follows,  inclusive  of  that  quoted  by 
the  majority  :  *' Taxes  upon  real  property  are  hereby 
made  a  perpetual  lien  thereon  against  all  persons  except 
the  United  States  and  this  state,  a7id  taxes  due  from 
any  person  upon  personal  property  shall  he  a  lien 
upon  any  real  estate  owned  by  such  person,  or  to  which 
he  may  acquire  titled  The  italicized  portion  is  that 
quoted  in  the  other  opinion.  I  first  inquire  if  there  is 
anything  in  the  italicized  portion,  taken  alone,  that 
should  make  such  a  lien  paramount  to  one  formerly 
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acquired.  The  language  does  nothing  more  than 
create  a  lien.  It  makes  no  reference  whatever  as  to 
priority,  or  against  whom  it  is  a  lien.  Now,  I  must 
assume  that  the  rule  is  that  liens  take  priority  in  the 
order  of  their  becoming  liens,  and,  when  they  do  not,  it 
is  the  result  of  an  exception  and  not  of  the  general 
rule.  Divest  the  case  of  the  consideration  as  to  public 
revenues,  and  apply  it  as  between  persons,  and  a  court 
could  not  be  found  to  give  priority  to  the  lien  latest  in 
point  of  time.  The  holding  in  this  case  comes,  then, 
from  a  supposed  necessity  of  aiding  the  public  revenue, 
and  that  is  the  reasoning  of  the  opinion.  It  is  entirely 
from  construction,  then,  that  the  taxes  became  a  prior 
lien,  for  the  other  lien  was  certainly,  in  fact,  prior.  What 
have  we  done,  then,  less  than  to  *' enlarge  by  construc- 
tion" the  lien  given  by  the  statute,  and  in  violation  of 
the  very  rule  announced  in  the  opinion  ? 

But  I  think  a  greater  mistake  is  in  leaving  the 
other  part  of  the  section  without  consideration  in 
determining  the  question  before  us.  We  are  told 
on  authority  that  ^4t  is  the  most  natural  and  gen- 
uine exposition  of  a  statute  to  construe  one  part  by 
another  part  of  the  same  statute,  for  that  best 
expresses  the  meaning  of  the  makers."  Let  us  apply 
the  rule  to  this  case.  It  will  be  observed  that  the 
legislature,  in  creating  the  statute  in  question,  was 
not  only  providing  that  taxes  should  become  a  lien 
upon  property,  but  also  against  whom  the  lien  should 
exist ;  and,  with  that  in  view,  it  enacted  as  to  real  prop- 
erty that  taxes  thereon  should  be  ^'a  perpetual  lien 
thereon  against  all  persons  except  the  United  States  and 
this  state."  That  language  is  unmistakable,  and  makes 
the  lien  against  all  persons,  and  is  the  kind  of  language 
the  legislature  selected  to  express  such  an  intent.  If 
it  intended  the  same  as  to  taxes  on  personal  property, 
would  it  not,  in  reason,  have  employed  the  same  or 
equally  specific  language?  As  to  real  property,  it  not 
only  prescribed  the  lien,  but  those  against  whom  it 
should  exist, ' '  all  persons. "     As  to  personal  property,  it 
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prescribed  the  lien,  but  not  that  it  was  against  all  per- 
sons, and  left  it  to  be  governed  by  the  general  rule  as  to 
priority.  What  the  legislature  seemingly  declined  to 
do,  this  court  has  done  by  construction,  and  made  the 
lien  alike  as  to  both  classes  of  property.  I  say  with 
much  confidence  that  the  different  language  used  as  to 
the  two  classes  of  property  is  indicative  of  a  different 
legislative  intent,  and  that  intent  should  be  the  guiding 
star  of  interpretation. 

I  base  the  proposition  that  the  construction  is 
against  natural  justice  on  the  fact  that,  as  a  result, 
the  property  of  one  person  may  and  is  likely  in 
some  instances  to  be  taken  to  pay  the  taxes  or  obli- 
gations of  another,  and  any  law  enacted  with  such  a 
purpose  in  view  would  meet  with  general  condemna- 
tion. Let  us  suppose  that  A  is  the  owner  of  forty  acres 
of  land  of  the  value  of  one  thousand  dollars,  which  he 
sells  to  B,  and  takes  back  a  mortgage  to  secure  two- 
thirds  of  the  purchase  price.  Such  occurrences  are 
usual.  It  is  true,  also,  that  there  are  persons  in  Iowa 
whose  unpaid  personal-property  taxes  will  aggregate 
large  amounts, — we  may  say  one  thousand  dollars  or 
more.  I  will  designate  C  as  one  of  them.  B  transfers 
the  title  of  the  forty  acres  of  land  to  C.  C  has  now 
acquired  the  title,  and  the  taxes  without  question 
become  a  lien.  The  majority  opinion  makes  them  a 
paramount  lien,  and  nearly  seven  hundred  dollars  of 
A' s  money  or  property  is  taken  to  pay  the  debt  of  C, 
It  is  said  by  the  majority  opinion  that  **  it  is  entirely 
within  the  power  of  those  taking  such  securities  to  pro- 
tect themselves."  I  fail  to  see  how,  unless  A  shall 
refuse  to  sell  his  land  upon  credit.  If  the  opinion  has 
especial  reference  to  those  who  loan  money,  I  fail  to  see 
how  they  are  able  to  do  so.  Conceding,  for  argument, 
that  they  might  reasonably  do  so,  as  to  the  mortgagor, 
it  does  not  follow  that  the  title  might  not  be  conveyed 
until  it  would  rest  with  one  whose  unpaid  taxes  would 
impair,  if  not  destroy,  the  security.  It  is  not  an  answer 
to  say  that  such  instances  would  be  rare.     Such  a  law 
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conld  have  no  vindication  against  a  single  instance  of 
such  injustice.  While  extreme  cases  might  be  nnnsnal, 
those  of  lesser  magnitude  would  likely  be  frequent.  I 
think  the  effect  of  the  majority  opinion  is  broader  and 
deeper  than  has  been  anticipated,  and  is  likely,  with 
ill  effect,  to  visit  all  classes  of  people.  The  public 
demands  for  the  collection  of  revenues  are  urged  in 
support  of  the  construction.  Conceding  all  that  the  pub- 
lic good  requires  in  that  respect,  and  1  must  deny  that 
there  is  one  consideration  of  a  public  nature  in  support 
of  so  nnjust  a  rule.  It  is  said  in  the  opinion  that  'Mt  is 
a  general  principle  in  our  system  of  taxation,  that, 
when  taxes  are  made  a  lien  upon  real  estate,  thev 
become  prior  and  superior  to  all  mortgage  or  judgment 
liens."  If  that  statement  is  made  with  reference  to 
taxes  upon  real  estate,  I  do  not  question  it.  If  made  as 
applicable  to  the  facts  of  this  case,  I  am  comx>e]led  to 
question  its  accuracy,  and  to  insist  that  every  adjudica- 
tion upon  such  a  state  of  facts  known  to  this  coart 
announces  a  contrary  doctrine  ;  and  I  am  unable  to  find 
an  instance  where  such  a  rule  has  recognition. 

I  have  said  that  the  rule  announced  contravenes 
every  authority  known  to  us  on  the  subject.  The 
supreme  court  of  New  Jersey,  in  construing  a  law 
equally  favorable  to  the  view  of  the  majority,  used 
this  language:  ''An  intention  to  give  such  a  tax 
priority  in  any  case  should  not  be  imputed  to  the 
law-makers  in  the  absence  of  unmistakable  language 
to  that  effect.  While  the  law  when  it  is  clearly 
written  must  be  enforced  according  to  the  letter,  how- 
ever harsh  and  impolitic  it  may  appear  to  the  judicial 
mind,  in  a  case  of  real  doubt  and  ambiguity,  the 
consequences  of  a  particular  interpretation  may  be 
regarded.  To  declare  that  a  mortgage  on  land  shall  be 
subsequent  to  all  after  taxes  assessed  on  the  personal 
estate  of  the  owner  of  the  equity  of  redemption  differs 
but  slightly  from  taking  the  property  of  one  citizen  to 
pay  the  debt  of  another.  The  injustice  of  such  a  pro- 
ceeding would  be  so,  striking  as  to  cast  a  doubt  upon 
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the  correctness  of  the  interpretation  which  establishes 
such  a  rule.'*  Macknet  v.  Newark^  42  N.  J.  Law,  45. 
I  can  add  nothing  to  the  significapce  of  the  language 
used.  The  statute  of  Illinois  provides  for  making  the 
taxes  upon  personal  property  a  lien  on  real  estate,  but, 
as  against  a  deed  of  trust  made  prior  to  the  lien  for  the 
taxes,  the  latter  was  held  subsequent  to  the  deed. 
Parsons  v.  Oaslight  &  Coke  Co.,  108  111.  380.  Some 
importance  is  attached  by  the  majority  opinion  to  the 
fact  that  no  provision  is  made  for  the  state  to  redeem 
from  prior  liens.  Such  a  fact  does  not  aid  the  construc- 
tion given,  nor  is  such  a  redemption  necessary.  If  the 
lien  for  the  taxes  is  junior,  the  interest  or  equity  of 
redemption  of  the  tax  debtor  may  be  sold  subject  to  the 
prior  lien,  which  method  absorbs  all  the  debtor  owns, 
and  that  is  all  any  creditor,  whether  public  or  private, 
should  in  conscience  demand.  In  my  judgment  the 
lien  for  taxes  should  be  held  junior  to  the  mortgage. 
BoBiNSON,  J.,  concurs  in  this  dissent. 
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BOTES  OF  CASES  HOT  OTHERWISE  REPORTED. 


The  cases  reported  under  this  head  were  not  deemed  to  be  of  suf- 
ficient importance  to  be  reported  in  f  ull.— Rbpobteb.] 


The  State  of  Iowa,  Appellee,  ▼.  Hogan,  Appellant. 

Appeal:  recobd:  abstract. 

Appeal  from  Plymouth  District  Courf.— Hon.  Scott  M.  Ladd,  Judge. 

Monday,  Juke  2,  1890. 

The  defendant  was  indicted  and  convicted  for  the  crime  of  seduc 
tion,  and  appeals  to  this  court. 

£fo  appearance  for  either  party. 

6bck,  J. — ^The  cause  was  submitted  to  us  upon  a  printed  abstract. 
It  is  not  alleged,  nor  shown,  that  it  contains  an  abstract  of  all  the 
record.  It  contains  the  certificate  of  the  judge,  or  the  statement  in 
the  bill  of  exceptions,  that  all  the  evidence,  proceedings  and  rulings 
in  the  case  are  therein  set  out,  or  referred  to  in  the  bill  of  exceptions. 
No  transcript  of  the  record  of  the  case  has  been  filed  in  this  court. 
We  have  often  ruled  that  the  printing  in  the  abstract  the  certificate 
found  in  the  bill  of  exceptions  will  not  show  that  the  abstract  contains 
all  the  record  set  out  in  the  bill  of  exceptions.  There  is  no  agreement 
that  the  abstract  contains  all  the  record,  evidence  and  proceedings  in 
the  case.  The  case  Is  not  in  a  condition  to  be  reviewed  here,  as  we 
have  not  before  us  the  record,  or  an  abstract  of  all  the  rulings,  pro- 
ceedings and  evidence  found  therein. 

The  judgment  of  the  district  court  must  be  affirmed. 
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The  State  op  Iowa,  Appellee,  v.  Johnson  et  oZ.,  Appellantsa. 

Oriminal  Law:  appeal. 

Appeal  from  Polk  District  Cowrf.— Hon.  W.  F.  Conrad,  Judge. 

Friday,  October  10,  1890. 

The  defendants  were  indicted,  tried  and  conyictea  of  the  crime  of 
keeping  a  saloon  nuisance,  and  they  appeal. 

No  appearance  for  either  party. 

Rothrock,  C.  J.—The  appeal  is  presented  upon  a  transcript  of  the 
indictment  and  record  entry  of  a  trial  by  jury  and  judgment.  The 
transcript  does  not  contain  the  evidence  or  the  instructions  of  the 
court  to  the  jury.  We  discover  no  error  in  the  record,  and  the  judg^ 
ment  is  affirmed. 


The  State  of  Iowa,  Appellee,  v.  Al.  Evans  et  aZ.,  Appellants. 

Appeal :  jurisdiction  :  practice. 

Appeal  from  Marshall  District  Courf. --Hon.  D.  R.  Hindman,  Judge. 

Monday,  October  8, 1890. 

The  defendants,  H.  W.  Qifford  and  Al.  Evans,  appear  to  have 
been  jointly  indicted  for  the  crime  of  nuisance,  alleged  to  have  been 
committed  by  using  a  certain  building  as  a  place  in  which  to  keep  and 
sell  intoxicating  liquors  in  violation  of  law.  Evans  was  g^ranted  a 
separate  trial,  was  convicted,  and  adjudged  to  pay  a  fine  of  three  hun- 
dred dollars  and  costs.    The  defendant  appeals. 

John  Y,  Stone,  Attorney  General,  W,  W.  MUler  and  Henda'son 
&  Hargrave,  for  the  State. 

«/.  M.  Parker  and  J.  F,  Meeker,  for  appellant. 

Robinson,  J.—The  abstract  does  not  allege,  and  there  is  nothing 
in  the  record  submitted  in  this  court  to  show,  that  an  appeal  has  been 
taken.  It  is  well  settled  that,  without  such  a  showing,  this  court 
cannot  determine  the  case  on  its  merits.    It  is,  therefore,  dismissed. 
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iHB  State  of  Iowa,  Appellee,  v.  Mabgarbt  Stboup,  Appellant 

Appeal :  record. 

Appeal  from  Polk  Dudrict  Courf.— Hon.  Charles  H.  Bishop*  Judge. 

Friday,  Octobrr  17, 1890. 

Tbr  defendant  was  indicted,  tried,  convicted  and  sentenced  for 
the  crime  of  keeping  a  house  of  ill-fame,  and  she  appeals. 

No  appearance  for  either  party. 

HoTHROCK,  C.  J. — The  appeal  is  presented  to  this  court  upon  an 
indictment  and  a  record  entry  of  a  trial  by  jury,  verdict  of  guilty  and 
judgment  upon  the  verdict.  The  record  does  not  set  forth  the  evidence 
nor  the  instructions  of  the  court  to  the  jury.  An  examination  of  the 
record  as  presented  discloses  no  error,  and  the  judgment  of  the  dis- 
trict court  will  be  affirmed. 


\ 


C.  McKiNNis,  Appellant,  v.  T.  J.  Estes'6^  al..  Appellees. 

r8T~749j 

Conveyance  of  Real  Estate :  mortqaqe  :  payment  :  evidence.  Case  2  | 

Appeal  from  Keokuk  District  Court, — Hon.  W.  R.  Lewis,  Judge. 

Monday,  October  20, 1890. 

Action  to  foreclose  a  mortgage.    Upon  a  trial  on  the  merits,  the 
plaintiff  *s  petition  was  dismissed.    He  now  appeals  to  this  court. 

Smith  A  TaUejff  for  appellant. 

E.  8,  Samson,  for  appellees. 

Deck,  J.— I.  The  mortgage  was  executed  to  secure  a  debt  of  fifty 
dollars  by  Mary  A.  Estes.  It  covers  twelve  acres  of  ground.  The 
mortgagor,  who  subsequently  died,  devised  the  land  for  life  to  defend 
ant,  J.  H.  Estes,  a  son,  and  directed  in  her  will  that,  upon  his  death 
the  property  should  be  sold,  and  the  proceeds  divided  among  her  other 
children  and  grandchildren.  The  defendants  in  their  answer  allege, 
that  the  mortgage  was  paid  by  J.  H.  Estes  to  plaintiff,  the  assignee 
thereof. 
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n.  We  think  this  defense  is  established  by  the  preponderance  of 
the  evidence.  The  defendant,  J.  H.  Estes,  testifies  that  he  conveyed 
the  land  to  plaintiff  in  payment  of  an  account  held  by  plaintiff  for 
medical  attendance  and  the  satisfaction  of  the  mortgage,  which  plain- 
tiff agreed  to  acquire  from  the  mortgagee,  and  then  cancel  it.  The 
defendant's  evidence  is  contradicted  by  plaintiff,  who  testifies  that  he 
was  to  discharge  the  bill  for  medical  attendance  for  the  land,  and  g^ve 
nothing  more.  He  is  net  corroborated.  Defendant  is  corroborated  by 
the  evidence  of  a  witness  who  testifies  that  plaintiff  stated  to  him, 
soon  after  the  transaction,  that  he  was  to  pay  off  the  mortgage,  and 
discharge  the  account  for  medical  attendance  in  payment  for  the 
land.  The  fact  that  the  consideration  named  in  the  deed  about  equals 
the  amount  due  on  the  mortgage  also  corroborates  defendant. 

III.  Plaintiffs  insists  that  the  contract  set  up  by  defendant  was 
made  on  Sunday,  and,  therefore,  cannot  be  enforced.  This  i)Osition 
13  not  sustained  by  the  evidence.  Negotiations  may  have  been  had  on 
Sunday,  but  the  contract  was  agreed  to  and  consummated  on  another 
<iay. 

It  is  our  opinion  that  the  decree  of  the  district  court  ought  to  be 

AFFIKMED. 


A.  W.  Resslbr,  Appellee,  v.  John  Baxley.  Administrator,  AppeUant. 

Appeal :  error  without  prejudice  :  evidence. 

Appeal  from  Orundy  District  Court— Hov.  C.  F.  Couch,  Judge. 

Wednesday,  October  22, 1890. 

This  is  a  proceeding  in  the  district  court,  sitting  as  a  court  of  pro- 
bate, for  the  allowance  of  a  claim  against  defendant's  intestate.  The 
case  was  tried  to  a  jury,  and  judgment  on  the  verdict  was  rendered 
for  plaintiff.    The  defendant  appeals. 

Boies,  Busted  dt  Boies,  for  appellant. 


Rea  <Sb  Hayes,  for  appellee. 


Beck,  J. — I.  The  claim  against  the  estate  of  defendants  intestate, 
involved  in  this  case,  we  set  out  in  full,  for  the  reason  that  questions 
arise  in  the  case  upon  certain  of  its  allegations.  It  is  in  the  following 
language : 
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"Estate  of  Susan  Baxlej,  in  account  with  Mrs.  H.  L.  Snyder,  Dr. 

**  To  board,  washing,-  care  and  attendance,  from  March  1,  1883, 
to  November  1, 1886,  four  years  and  eight  months,  at  ten  dollars 
per  month • $560 

**  To  nursing,  board  and  care  in  last  sickness,  from  November  1, 

1886,  to  February  11, 1887,  108  days,  at  one  dollar  per  day 108 

'*  To  help  of  husband  in  last  sickness,  from  January  11  to  Feb- 
ruary 11,  1887,  80  days,  at  one  dollar  per  day 80 

"Total $608 

"  State  op  Iowa,  ) 
••  Grundy  County  J  "®* 

**  I,  H.  L.  Snyder,  being  first  duly  sworn,  on  oath  say  I  am  the 
claimant  named  in  the  foregoing  statement ;  that  Susan  Baxley  therein 
named  was,  at  her  death,  justly  indebted  to  this  claimant  in  the  sum  of 
five  hundred  and  sixty  dollars,  for  board,  washing,  care  and  attendance 
furnished  her  by  this  claimant,  at  her  instance  and  request,  and  on 
her  special  prooiise  to  pay  claimant  therefor,  from  March  1.  1882,  to 
November  1,  1886,  which  board,  care,  etc.,  was  of  the  ri\.  onable  and 
just  value  of  ten  dollars  per  month  ;  that  she  was  further  indebted  to 
this  claimant  for  nursing,  care  and  attendance  during  her  last  sickness^ 
furnished  at  her  instance  and  request,  one  hundred  and  three  days» 
to-wit,  from  the  first  day  of  November,  1886,  to  the  eleventh  day  of 
February,  1887,  which  nursing,  care  and  attendance  were  of  the  rea- 
sonable and  just  value  of  one  dollar  per  day,  or  of  the  aggregate  value 
of  one  hundred  and  three  dollars  ;  that  she  was  further  indebted  to  this, 
claimant  for  the  services  of  the  husband  of  her,  the  said  claimant,  fur- 
nished at  the  request  of  said  deceased,  in  the  sum  of  thirty  dollars,  for 
his  services  from  January  11,  1887,  to  February  11,  of  the  same  year, 
at  one  dollar  per  day ;  that  no  part  of  said  claim  has  been  paid  or  in  any 
manner  satisfied  ;  and  that  the  whole  amount  thereof  is  still  justly  due 
and  owing  this  claimant.    Verified  October  26,  1887,  by 

"H.  L.  Snyder.* 

An  amendment  to  this  petition  need  not  be  set  out.  The  answer 
denies  the  allegations  of  the  petition,  and  alleges  that  the  intestate, 
during  the  time  for  which  services  were  charged  in  plaintiff's  claim, 
was  a  member  of  her  family.  The  claim,  after  its  verification,  and 
before  it  was  filed,  was  assigned  to  plaintiff. 

The  court,  in  the  statement  of  the  issues  to  the  jury,  and  in 
other  instructions,  stated  plaintiff's  claim  as  being  based  upon  a 
special  promise  of  the  intestate  to  pay  the  sum  claimed  upon  the  sev- 
eral items.  There  is  no  evidence  of  a  special  promise  to  pay  the  second 
and  third  items.  Defendant  claims  that  there  is  a  variance  between 
the  allegations  of  the  petition  and  the  proof,  and  that  he  suffered  preju- 
dice from  the  erroneous  direction  as  to  the  special  promise  on  the  sec- 
ond and  third  items. 

No  objection  was  raised  in  the  court  below,  based  upon  the  alleged 
variance.  Such  objection  cannot  be  first  raised  in  this  court.  Iselin 
V,  Griffith,  62  Iowa.  668  ;  Singer  v.  Given,  61  Iowa,  84  ;  Lines  v.  Lines,  54 
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Iowa,  600.  No  possible  prejudice  could  have  resulted  to  defendant  in 
the  erroneous  statement  by  the  court  that  the  second  and  third  items 
were  based  upon  a  special  promise.  If  it  had  any  effect  at  all  it  would 
lead  the  jury  to  look  for  evidenoe  of  a  special  promise  to  authorize  a 
finding  for  plaintiff  upon  the  second  and  third  items.  Prejudice  would 
result  to  plaintiff,  and  not  to  defendant.  The  verdict  for  plaintiff  is  in 
a  sum  less  than  the  amount  claimed  in  the  first  item,  which  is  based 
upon  a  special  promise.  The  evidence  tends  to  support  such  promise, 
and  justified  the  finding  of  the  verdict  upon  that  ilem  alone.  We  shall 
presume  that  the  verdict  was  based  upon  this  item.  This  is  asufificient 
answer  to  more  than  one  of  defendant's  positions. 

II.  It  is  insisted  that  there  is  no  evidence  in  the  case  aa  to  the  value 
of  services  mentioned  in  item  3.  Let  this  be  admitted  for  the  purpose 
of  the  case.  As  we  have  seen,  the  first  item  alone  supports  the  verdict. 
We  will  presume  the  jury  found  nothing  due  plaintiff  on  the  third 
item. 

III.  Complaint  is  made  that  the  jury  were  not  directed  to  consider 

the  value  of  services  rendered  by  the  intestate  to  plaintiff.  It  is  suffi- 
cient to  sfiy  that  such  services  are  not  pleaded  as  payment  or  as  coun- 
terclaim. 

rv.  The  defendant's  counsel  argue  at  great  length  that  the  evidence 
fails  to  support  the  verdict  by  showing  that  there  was  a  special  promise, 
and  that  services  were  rendered  thereunder.  We  think  differently. 
At  all  events,  it  can  be  regarded  as  nothing  more  than  a  case  of  a  oon- 
fiict  of  evid^sce,  which  it  was  the  peculiar  province  of  the  jury  to  solve. 
The  case  presents  no  ground  for  interference  on  our  part. 

Y.  Defendant,  a  son  of  intestate,  offered  to  prove  that,  after  her 
death,  he  and  his  aunt  took  from  her  residence,  as  their  property,  cer- 
tain household  furniture,  used  in  intestate's  family.  The  evidence 
was  rightly  rejected  as  immaterial.  Whether  the  furniture  was  or  was 
not  the  property  of  the  witness  and  his  aunt,  or  whether  they  had  or 
had  not  the  right  to  remove  it,  the  act  proposed  to  be  proved  had  no 
possible  relevance  to  the  issue  in  the  case.  These  considerations  Aj^p^j^ 
of  all  questions  in  the  case.    Affibmed, 


The  State  of  Iowa,  Appellee,  v.  Qeobge  Keen,  Appellant. 
Criminal  Law :  assault  :  appeal. 

Appeal  from  Polk.  District  Court —Hon.  W.  F.  Conbad,  Judge. 

Thubsday,  Octobeb  23,  1890. 

Indictment  for  assault  with  intent  to  murder.  The  defendant  was 
convicted  on  his  plea  of  guilty  of  the  crime  of  an  assault  with  intent 
to  inflict  great  bodily  injury.    From  a  judgment  imposing  a  fine  of 
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one  handred  dollars,  and  costs,  and  that  the  defendant  be  imprisoned 
in  the  coun^  jail  for  thirty  days  unless  the  fine  be  paid,  the  defendant 
appeals. 

No  appearance  for  either  party. 

Gbangbb,  J.— The  only  paper  before  us  is  a  transcript  of  the 
proceedings  below  showing  the  indictment  and  proceedings  upon 
which  the  conviction  was  had.  The  record  discloses  no  error  in  the 
proceedings,  and  the  judgment  is  affibmbd. 


Charles  Dean,  Appellant,  v.  W.  F.  Clark,  Sheriff,  et  at.,  Appellees. 
Pension  Money:  property  purohased  THBRBwrrH  exemft  from 

EXECUTION. 

Appeal  from  Floyd  District   Court.— Uov,   Qborob  W.  Ruddicxk, 

Judge. 

Friday,  October  94, 1890. 

This  is  an  action  in  equity  to  set  aside  a  sheriff's  sale  of  certain 
Teal  estate  and  cancel  the  certificate  of  purchase  upon  the  ground  that 
the  property  was  purchased  with  money  receiyed  by  the  plaintiff  as  a 
pension  for  services  as  a  soldier  in  the  war  of  the  rebellion .  There  was 
a  demurrer  to  the  petition  which  was  sustained,  and  the  action  dis- 
missed.   Plaintiff  appeals. 

Rickel  A  Crocker,  for  appellant. 

P.  W.  Burr,  for  appellees. 

RoTHROCE,  C.  J.— The  material  question  involved  in  the  case  is 
Identical  with  that  determined  by  this  court  in  Crow  v.  Brown,  ante, 
p.  814,  determined  at  the  present  term  in  which  a  [majority  of  the 
court  held  that  the  property  was  exempt  from  execution  or  attach- 
ment upon  the  ground  that  it  was  purchased  with  pension  money. 
Following  that  case  the  order  sustaining  the  demurrer  and  dismi^tstng 
the  cause  is  rbversed. 

Robinson,  J.,  dissenting. 

Vol.  81—48 
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J.  J.  RusscLL  et  ah.  Appellants,  7.  W.  B.  Tobbbt  et  cU.,  AppeU 

Homestead:  PBAcrriCB in sctprbme court :  argument 

Appeal  from  Louisa  District  Coitrf .— Hon.  D.  Ryan,  Jadge. 

Friday,  October  24, 1890* 

WiLUAM  B.  and  Nancy  P.  Torbet  are  brother  and  sister,  and  are 
defendants  in  this  suit.  William  B.  Torbet  was  the  owner  of  two 
pieces  of  land,  one  containing  eight  and  one-half  acres  and  the  other 
six  and  one-half  acres.  While  owning  said  lands,  William  B.  Terbet 
became  indebted  to  the  plaintiffs,  who  are  now  judgment  creditors  of 
said  Torbet.  After  the  indebtedness  arose,  and  before  the  judgments 
were  obtained  thereon,  William  B^  Torbet  transferred  the  lands  in 
question  to  his  codelendant,  Nancy  P.  Torbet.  This  action  is  to  set 
aside  the  conveyance  of  the  lands,  and  declare  them  subject  to  execu- 
tion upon  the  judgments  obtained,  on  the  ground  that  the  transfer  was 
collusiveiy  fraudulent  as  to  the  plaintiffs.  The  answer  denies  the 
fraud,  and  avers  a  homestead  right  as  to  the  eight  and]a  half  acre  tract 
in  William  B.  Torbet.  The  district  court  found  for  the  plaintiff  as  to 
the  fraudulent  transfer  of  the  property,  and  for  William  B.  Torbet 
Tinder  his  claim  of  a  homestead  right,  and  gave  judgment  accordingly, 
from  which  the  plaintiffs  appeal . 

E,  W,  Tatlock,  for  appellants. 
No  appearance  for  appelleSi 

Granqeb,  J. — We  readily  concur  in  the  conclusion  of  the  district 
court  that  the  transfer  of  the  lands  was  fraudulent  and  void.  The 
question  of  homestead  exemption  alone  remains  to  be  considered.  This 
question,  in  its  legal  aspect,  is  nice  and  important.  The  announcement 
of  legal  rules,  to  serve  as  precedents,  is  of  so  much  importance  that 
the  greatest  care  should  be  observed  in  the  performance  of  the  duty. 
An  almost  indispensable  requisite,  as  an  aid  to  the  court,  is  a  carefully 
prepared  brief  and  argument.  If  an  appellant  neglects  to  furnish  this 
aid,  we  assume  he  has  abandoned  his  appeal  or  claims  in  this  court,  and 
without  other  reasons  affirm  the  action  of  the  court  below.  A  like  rule 
has  not  been  applied  against  an  appellee  with  such  neglect,  but  his 
case  is  examined  and  determined  with  such  care  as  its  importance 
demands,  and  our  time  will  admit  of.  The  result,  however,  is  always 
reached  with  greater  liability  to  error,  and,  while  a  conclusion  must  be 
reached  and  announced,  it  is  done  with  a  conviction  of  such  liability. 
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and  of  the  neceesity  of  avoiding  it  as  far  as  practicable.  If  appellees  neg* 
lect  to  aid  us,  and  our  conclusions  are  against  them,  they  cannot  justly 
complain  that  they  are  not  favored  with  our  reasons,  and  an  elaborate 
statement  of  the  facts.  The  homestead  claim  in  this  case  is  based  on  an 
occupancy  by  brother  and  sister,  and  under  a  state  of  facts  new  and  some- 
what peculiar.  In  view  of  the  record,  and  the  absence  of  an  argument 
for  appellees,  we  content  ourselves  with  the  announcement  that,  with 
our  examination  of  the  r3Cord,  we  do  not  find  the  facts  necessary  to  sus- 
tain the  averment  of  a  homestead  right  in  William  B.  Torbet,  and  that 
plaintiffs  are  entitled  to  a  decree  subjecting  the  premises  to  their  judg- 
ment.    RSVBBSED. 


Mastin  Hunter,  Appellant,  v.  W.  N.  Bull  et  va.,  Appellees. 

Partnership:  acoountino:  evidbncb. 

Apveal  from  Dickinson  District  Cour^.— Hon.  Obobob  H.  Cabb, 

Judge. 

Batubdat,  OcroBBB  25, 1890. 

Action  in  equity  for  an  accounting  and  settlement  of  an  alleged 
partnership  in  the  distillery  business  which  plaintiff  claims  existed 
between  him  and  Angevine  Bull.  The  claim  of  defendants  is  that 
Angevine  Bull  was  not  at  any  time  a  partner  of  the  plaintiff,  and  that 
nothing  is  due  to  the  plaintiff  on  account  of  said  distillery  business, 
nor  on  any  other  account.  There  was  a  full  trial  on  the  merits,  and  a 
decree  dismissing  the  petition.    Plaintiff  appeals. 

J,  W,  Corey,  for  appellant. 

« 
A.  E.  Clark  and  R.  M,  Wright,  for  appellees. 

RoTHROOK,  C.  J. — It  appears  from  the  evidence  that  there  was  at 
one  time  a  whiskey  distillery  in  operation  in  Webster  county,  and  that 
it  was  owned  and  the  business  carried  on  by  a  partnership  known  by 
the  firm-name  of  Bull  &  Hunter.  The  plaintiff  claims  that  Angevine 
Bull  was  a  partner,  and  the  defendant  denies  this,  and  claims  that 
W.  A.  Bull  was  the  partner.  The  evidence  upon  this  question  is  quite 
voluminous.  We  have  carefully  examined  the  whole  record  in  this 
court,  and  reach  the  conclusion  that  the  averment  that  Angevine  Bull 
was  a  member  of  the  partnership  is  not  established.  As  the  question 
is  one  piirely  of  fact,  we  do  not  think  it  important  to  set  out  the  testi- 
mony of  the  witnesses,  or  give  reasons  for  our  conclusions.  It  may 
not  be  improper  to  say  further  that,  even  if  it  should  be  held  that  a 
partnership  existed  between  the  plaintiff  and  Angevine  Bull,  a  fair 
statement  of  the  affairs  of  the  partnership  would  not  show  that  plain* 
tiff  is  entitled  to  recover.    Affirmkd* 
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John  Hartt  v.  Marcus  Kavanagh,  Jb.,  Judge. 

Certiorari :  imjomction  :  jurisdiction. 

Certiorari  to  Polk  District  Court 

Saturda'Z,  Ootobbr  25, 1890. 

The  plaintiff  was  under  injunction  from  the  district  court  of  Polk 
county  to  refrain  from  selling  or  keeping  for  sale  intoxicating  liquors. 
An  information  was  filed  accusing  him  of  violating  the  injunction ; 
and  upon  the  hearing  he  was  adjudged  in  contempt,  and  ordered  to 
pay  a  fine  of  five  hundred  dollars,  and  to  stand  committed  to  the  jail 
of  Polk  county  until  such  fine  was  paid,  as  by  law  provided.  This  pro- 
ceeding is  to  test  the  legality  of  the  proceeding^  by  which  the  fine  waa 
imposed. 

No  appearance  for  either  party. 

Granqer,  J.— The  petition  for  the  writ  of  certiorari  recites  that 
the  proceeding  upon  which  the  injunction  issued  is  void,  because  of  no 
notice  to  or  appearance  by  the  plaintiff  in  the  proceeding.  No  effort  is 
made  here  to  show  the  facts  as  claimed,  and  tiie  return  of  the  defend- 
ant in  obedience  to  the  writ  is  an  affirmative  showing  of  jurisdiction^ 
The  writ  of  certiorari  is  dismissed. 


J.  H.  Plank  et  al,  Appellees,  v.  Reinhart  et  al,  Appellants. 

Boundary  Linos:  adverse  possession:  afpointmbnt  of  cx>mmi8-' 

signer. 

Appeal  from  Howard  District  Courf.— Hon.  S.  E.  FEtJ.ows,  Judge. 

Monday,  October  27, 1890. 

This  is  a  proceeding  under  chapter  8  of  the  Acts  of  the  Fifteenth 
General  Assembly  to  establish  disputed  lines  and  corners  of  certain 
lands.  The  plaintiff  made  application  for  the  appointment  of  a  com- 
mission to  make  a  survey,  and  establish  the  disputed  boundaries.  The 
defendant  resisted  the  appointment  of  the  comminion.  The  appoint* 
ment  was  made,  and  the  defendmt  Reinhart  appeals. 
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L,  Bullis  and  F.  Sayre,  for  appellants. 

H.  T,  Beed^  for  appellees. 

BOTHBOOE,  C.  J.— The  application  appears  to  us  to  be  in  due  form. 
The  defendant  Reinhart  filed  certain  objections  and  affidavits  from 
which  it  appears  that  he  has  held  adverse  possession  of  the  land  up  to 
the  line  claimed  by  him  for  a  sufficient  time  to  acquire  title  by  pre- 
scription. If  we  understand  the  case  the  plaintiffs  claim  that  there 
has  been  no  adverse  possession.  The  order  appointing  the  commis- 
sioner provided  that  he  should  "make  a  survey,  and  take  the  testi- 
mony of  witnesses  who  may  be  able  to  identify  any  original  government 
oomer  inr  witness  thereto,  government  line  or  treei  or  other  noted 
Object,  or  any  other  legally  established  corners  that  have  been  recog- 
nized as  such  by  the  adjoining  proprietors  for  more  than  ten  years, 
and  that  if  any  improvements  have  been  made  in  reference  to  any 
such  line,  and  return  such  evidence  with  a  plat  of  said  survey  to  the 
oourt."  It  appears  to  us  that  there  was  no  abuse  of  discretion  in  mak- 
ing this  order.  The  defendant's  rights  are  fully  protected  thereby. 
If  it  should  appear  that  defendant's  claim  of  title  to  the  land  by  adverse 
possession  is  sustained  by  the  evidence,  that  would  be  an  end  of  the 
investigation.    DavU  v.  Curtis,  68  Iowa,  66.    Affismbd.  ' 


SiBLET  LoANiNa  COMPANY,  Appellee,  y.  D.  L.  McCAUSLAin)  et  ah. 

Appellant^ 

Appeal :  oebtifioatb  of  trial  jui>ob. 

Appeal  from  Osceola  District  Courf. —Hon.  C.  E.  Lewis,  Judge. 

Tuesday,  Octobeb  28, 1890. 

D.  D.  McCdllum,  for  appellants, 

O.  J.  Clark,  for  appellee. 

Given,  J.— The  pleadings  show  that  appellee  asks  to  recover  the 
possession  or  value  of  a  certain  gray  mare,  alleged  to  be  of  the  value 
of  seventy-five  dollars,  by  virtue  of  a  certain  chattel  mortgage.  The 
petition  shows  the  execution  by  one  Irwin  of  several  promissory  notes 
at  different  times,  and  chattel  mortgages  upon  the  mare  in  question  to 
secure  the  same,  and  that  said  notes  and  mortgages  were  for  the  same 
debt  and  renewals  of  the  one  originally  given.    The  answer  shows 
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that  a  mortgage  was  executed  to  the  defendant  upon  the  same  prop- 
erty prior  to  the  one  under  which  plaintiff  claims,  but  subsequent  to 
the  one  of  which  he  alleges  it  was  a  renewaL  Defendant  claims  that 
the  latter  mortgage  was  not  a  renewal,  but  to  secure  a  new  and  differ- 
ent debt.  The  contention  is  as  to  the  priority  of  these  mortgages. 
The  amount  in  controversy,  as  shown  by  the  pleadings,  does  not  exceed 
one  hundred  dollars,  and  the  case  does  not  involve  any  interest  in  real 
property,  and  is,  therefore)  not  appealable  except  upon  certificate  of 
the  trial  judge.  Ck>de,  sec.  8178.  No  certificate  having  been  granted 
by  the  trial  judge,  the  appeal  must  be  dismissed.    DismssBD. 


THb  State  of  Iowa,  Appellee,  v.  Lou  Brissou,  Appellant. 

Nuisanoe :  jxtdomsiit  :  appeal. 

Appeal  from  Polk  District  Court, —B-OVf.  W.  F.  Conbap,  Judge. 

Wednesday,  October  29,  1890. 

Robinson,  J. — ^The  defendant,  Lou  Brissou,  was  convicted  of  the 
crime  of  nuisance,  and  from  the  judgment  of  the  district  court  requir- 
ing him  to  pay  a  fine  of  five  hundred  dollars  and  costs,  and  to  be 
imprisoned  in  default  rf  payment,  he  appeals.  The  cause  is  submitted 
in  this  court  on  a  truii  ipt  of  the  indictment,  record  of  judgment^ 
and  notice  of  appeal.    We  find  no  error  in  the  record.    Affikmed. 


The  State  of  Iowa,  Appellee,  v.  Lou  Foley,  Appellant 

Appeal  in  Criminal  Cases :  peactice. 

Appeal  from  PoUc  District  Court.— Hon.  W.  F.  Conrad,  Judge. 

Wednesday,  October  29,  1890. 

Per  Curiam. — ^The  defendant  was  convicted  of  the  crime  of  nui- 
sance, and,  his  motion  for  new  trial  being  overruled,  judgment  was 
pronounced  upon  the  verdict,  from  which  the  defendant  appeals.  The 
case  is  submitted  upon  partial  transcript,  without  briefs  or  arguments. 
The  motion  for  new  trial  is  not  set  out,  and  we  cannot  determine 
whether  the  court  erred  in  its  ruling  or  not  We  discover  no  error  in 
the  record.    The  judgment  of  the  district  court  is  affieiced. 
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The  State  of  Iowa,  Appellee,  v.  O.  S.  Pflbajob,  Appellant. 
The  State  of  Iowa,  Appellee,  v.  J.  N.  Caldwell,  Appellant. 

Xntoxioating  Liquors :  intbbstatb  commerce  :  constitutionality 

OF  AOTSb 

Appeals  from  Polk  District  Court, 

Wednesday,  October  29, 189(K 

Tbb  defendants  in  each  of  the  ahove  entitled  causes  were  tried 
and  convicted  upon  a  charge  of  illegally  carrying  and  transporting 
intoxicating  liquors,  and  they  appeal. 

Cole,  MeVey  db  Clark,  for  appellants. 

John  F.  Stone,  Attorney  General,  for  the  State, 

Per  Curiam. — ^These  causes  iuTolve  the  identical  questions  deter- 
mined hy  the  supreme  court  of  the  United  States  in  the  case  of  Leisey 
V.  Hardin,  19  Sup.  Ct.  Rep.  681 .  Following  that  case,  the  judgments 
of  the  district  court  most  be  reversed* 


The  State  of  Iowa,  Appellee,  v.  Geo.  J.  Huqhlan,  Appellant. 
Appeal :  notice  :  practicb. 

Appeal  from  Polk  District  Cowrf.— Hon.  W,  F.  Conrad,  Judge. 

Wednesday,  October  29, 1890. 

Robinson,  J. — Defendant  appears  to  have  been  convicted  of  the 
erime  of  owning  and  keeping  intoxicating  liquors  for  sale  in  violation 
of  law.  The  case  is  submitted  in  this  court  on  a  partial  transcript  of 
the  record.  A  paper  which  is  alleged  to  be  a  copy  of  the  notice  of 
appeal  is  set  out  in  the  transcript,  but  it  is  not  shown  that  any  notice 
of  appeal  was  ever  served.    The  cause  is,  therefore,  dismissed. 
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The  State  of  Iowa,  Appellee,  v.  Jacob  Brendlib,  Appellant* 
Appeal:  tbanscbift:  review. 

Appeal  from  PoUc  District  Court, 
Wednesday,  October  S9,  1800. 

Per  Curiah.— On  appeal  to  the  district  court,  the  defendant  was 
convicted  of  the  crime  of  selling  intoxicating  liquors  in  violation  of 
law.  His  motion  for  new  trial  on  the  grounds  that  the  verdict  was 
contrary  to  the  evidence,  and  that  the  court  erred  in  admitting  and 
refusing  eridence,  and  in  the  instructions  given,  was  overruled,  and 
judgment  entered  upon  the  verdict.    Defendant  appeals. 

The  case  is  submitted  upon  a  partial  transcript  that  does  not 
include  the  evidence  or  the  instructions,  and  without  briefs  or  argu- 
ments. Without  the  evidence  and  instructions  before  us,  we  cannot 
determine  whether  the  court  erred  in  overruling  the  defendant's 
motion  for  new  trial.  We  do  not  discover  any  error  in  the  record,  and 
the  judgment  of  the  district  court  is  affirmed. 


INDEX, 


ABANDONMENT, 
Of  OONTBA.0T.    See  Husband  and  Wife,  40. 
Of  pbopbbty.    See  Municipal  Corporations,  9, 8. 
Of  wifb  bt  husband.    See  Husband  and  Wife,  8. 

ADULTERATION. 
Of  labd,  puioshbd.    See  Information ;  Statutes,  8. 

ADULTERY. 

Who  KAY  BE  GUILTY  OF. 

1.  Unmarried  person*  An  unmarried  person  may  be  guilty  of 
the  crime  of  adultery,  and  punished  therefor  under  section  4008 
of  the  Code.    State  v.  Mohan,  121. 

Complaint  of.  by  whoh  made. 

3.  Indictment,  An  indictment  for  the  crime  of  adultery  may 
be  good  although  it  does  not  show  that  the  prosecution  was  com- 
menced upon  the  complaint  of  the  husband  or  wife  of  the  accused, 
nor  that  the  latter  is  unmarried.  If  the  defendant  in  such  case  is 
married,  that  fact  should  be  pleaded  as  a  defense.    Id^ 

ACCOUNTING.    See  Partnership,  7  ;  Wills,  1. 

AGENCY, 

Acts  OF  AGENT  BINDING  ON  PBINCIPAL. 

U  Within  scope  of  apparent  authority^presiimption.  The 
possession  of  a  bill  of  lading  by  the  husband  of  the  shipper  named 
therein,  and  its  exhibition  by  him  to  the  carrier  that  issued  the 
same  at  the  time  of  giving  orders  in  regard  to  the  reshipment  of 
the  goods  therein  described,  warrants  the  presumption  that  the 
husband  in  giving  such  orders  is  acting  as  the  agent  of  the  wife, 
and  the  carrier  will  be  entitled  to  act  thereon.  Furman  v, 
C,  jB.  L  <fc  P.  By.  Co.,  540. 
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AGENCY.    AoTS  OF  aqbnt  bindino  on  principal.    Continued,  - 

3.  Waiver  of  conditiona  in  contract.  Where  the  agent  of  a  fire 
insurance  company,  at  the  time  of  accepting  an  application  for 
insurance  has  knowledge  of  the  existence  of  an  amount  of  insur- 
ance on  the  property  to  be  insured  in  excess  of  that  allowed  under 
a  condition  in  the  policy  issued  on  such  application,  the  company 
will  be  presumed  to  have  waived  such  condition  ;  and  like  knowl- 
edge on  the  part  of  the  insured  will  not  prevent  his  recovery 
under  such  policy.    Haganv.  Merchants*,  etc.  Ins,  Co.,  821. 

8.  Beyond  the  scope  of  authority— ratification— estoppel.  An 
agent  engaged  in  the  sale  of  agricultural  implements  was  required, 
under  contract  with  his  principal,  to  make  all  notes  taken  in  the 
course  of  the  business  of  the  agency  payable  to  the  order  of  the 
principal,  and  on  blanks  furnished  by  them.  A  number  of  notes 
80  made  were  indorsed  by  the  agent  in  the  name  of  the  principal, 
and  sold  to  the  defendant  for  less  than  their  face,  and  a  consider- 
able portion  of  the  money  received  thereon  was  sent  by  the  agent 
to  the  principal,  who,  without  knowledge  of  the  facts,  credited 
the  amount  on  an  account  against  the  agent  for  goods  sold.  At 
the  time  of  the  purchase  of  the  notes  the  defendant  knew  that  the 
agent  was  exceeding  his  authority,  and  that  a  portion  of  the 
money  paid  thereon  was  to  be  sent  to  the  principal.  With  knowl- 
edge of  the  above  facts,  with  the  exception  of  the  form  of  the 
indorsement,  the  principal  commenced  an  action  of  replevin  to 
recover  possession  of  the  notes.  Held,  that  the  principal  was  not 
entitled  to  the  notes  without  surrendering  the  money  received 
thereon,  and  that  by  electing  to  retain  the  fruits  of  the  sale  the 
principal  ratified  the  unauthorized  act  of  the  agent,  and  was 
bound  by  the  terms  of  the  agent's  agreement.  Held,  further, 
that  in  such  action  the  principal  could  not  be  heard  to  say  that 
his  ratification  of  said  sale  was  made  m  ignorance  of  material 
facts,  which  inquiry  would  have  revealed.  Deering  v.  Qrundy 
County  Nat,  Bank,  222. 

In  cases  of  NsoLiaBNCB.    See  Negligence,  21. 

Notice  to  aqent  binding  upon  principal.    See  Negligence,  17. 

Duty  of  principal  to  aqent.    See  Negligence,  6, 7,  8, 13. 

Sales  on  commission. 

4.  Agent  may  recover  of  principal  who  disables  himself  from 
performing.  Under  an  agreement  with  defendant,  giving  him 
the  exclusive  right  to  sell  certain  described  real  estate  for  one 
year  for  cash,  and  providing  that  he  should  have  as  commission 
any  sum  realized  over  and  above  an  amount  stated,  the  plaintiff 
within  the  time  required  found  a  purchaser  who  was  able«  ready 
and  willing  to  buy  said  real  estate  at  a  price  considerably  in 
excess  of  the  amount  stated,  and  who  agreed  to  pay  in  cash  a  sum 
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equal  to  the  amount  to  be  paid  the  defendant,  but  was  to  have 
time  for  the  payment  of  8o  much  of  the  purchase  money  as  was 
represented  in  the  commission  to  be  paid  the  plaintiff.  Held,  that 
the  agreement  to  give  time  for  payment  to  the  extent  of  plaintiff 's 
commission  was  not  out  of  accord  with  the  contract  of  employ- 
ment to  sell,  and  that  the  defendant  having  disabled  himself  from 
making  a  conveyance  of  the  property  by  a  prior  sale,  the  plaintiff 
was  entitled  to  recover  of  him  the  commission  he  would  have 
realized  had  the  sale  been  completed.  Van  Cforder  v,  Sherman, 
408. 

Liability  op  agent. 

6.  For  urdawfuL  acts  committed  in  course  of  employment.  An 
agent  who  solicits  orders  for  intoxicating  liquors,  subject  to  the 
approval  of  his  principal,  is  subject  to  prosecution  for  the  unlaw- 
ful sale  of  such  liquors,  though  his  principal  holds  a  permit  to  sell 
under  the  law.    State  v,  Kriechbaum,  683. 

6.  For  unlawful  acte  committed  in  course  of  employment.  One 
charged  with  the  unlawful  seizure  and  conversion  of  personal 
property  cannot  escape  liability  therefor  upon  the  ground  that  the 
seizure  and  conversion  were  made  as  by  him  simply  as  the  agent 
of  another.     Warder- Buahnell  <Sb  O,  Co,  v,  Harris,  158. 

See  Banks  and  Banking  ;  Contract,  8,  6. 
ALIBI. 

Established  by  preponderance  of  bvidencb. 

On  the  question  of  alibi  the  court  was  asked  to  instruct  as 
follows :  "  You  should  indulge  no  prejudice  against  an  alibi  as  a 
defense,  for  the  reason  that,  if  it  is  clearly  established  by  intelli- 
gent and  reliable  witnesses,  it  is  a  legal  and  complete  defense." 
Held  that  it  was  properly  refused,  because,  first,  it  was  not 
necessary  to  give  the  implied  warning,  and,  second,  it  is  not 
necessary  to  acquittal  that  an  alibi  be  clearly  established,— a  pre- 
ponderance of  the  evidence  being  sufficient.    State  v,  Sipult,  40. 

ALIMONY.    See  Divorce,  2. 

ANTE-MORTEM  STATEMENT.    See  Evidence,  6,  7. 

APPEAL. 

Right  of. 

1.  Performance  of  decree.  The  decree  rendered  herein  pro" 
vided  for  the  transfer  of  certain  real  and  personal  property  by  the 
defendant  to  the  plaintiff.  Upon  the  suggestion  of  the  court,  the 
defendant  surrendered  possession  of  the  property  in  question, 
pending  proceedings  on  appeal,  to  the  plaintiff,  for  the  purpose  of 
reducing  the  amount  of  the  supersedeas  bond.  Held,  that  there 
was  not  such  a  performance  of  the  decree  as  to  prevent  an  appeal. 
Sample  v,  Collins,  28, 
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APPEAL.    Bight  of.    Continued, 

2.  Waiver-^recognition  of  decree.  Acts  of  a  party  pending 
litigation  in  recognition  of  rights  subsequently  determined  by  a 
decree  of  court  therein,  but  previously  abandoned,  will  not 
operate  as  a  waiver  of  the  right  of  appeal  from  such  decree. 
Smith  V.  Oorrell,  218. 

See  Practice  in  Supreme  Court ;  Boundaries,  1. 

ABREST. 

Besistino  officer. 

Force  used  in  eelf-defenee.  An  instruction  that  one  "  may  right- 
fully resist,  by  reasonable  and  moderate  force,  an  unlawful  and 
unauthorized  attempt  to  arrest  him,  •  •  •  but  Is  not  justified 
in  carrying  such  resistance  to  an  immoderate  extent,  or  in  using 
such  extreme  force  or  violence  as  to  imperil  life,  unless  *  *  * 
he  fairly  and  honestly  believes  that  he  is  in  imminent  peril  of 
death  or  of  great  bodily  harm,  and  there  is  no  other  reasonable 
way  of  escaping  the  danger  except  by  killing  his  assailant,"  is  not 
subject  to  the  objection,  that  it  justifies,  in  self-defense  under  such 
circumstances,  the  use  only  of  "reasonable  and  moderate  force.'. 
State  v..  Bow,  18a 

ASSAULT. 

Defenses  to  prosecution  for. 

Poeeeseion  of  disease  of  fatal  nature  by  person  assailed.  The 
fact  that  the  victim  of  an  assault,  resulting  in  death,  was  afflicted 
with  a  disease  of  a  fatal  nature  will  not  justify  the  wrongful  act 
of  his  assailant,  nor  constitute  a  legal  defense  to  the  crime  com- 
mitted, whether  the  latter  had  knowledge  of  decedent's  physical 
condition  at  the  time  of  the  assault  or  not.    State  v.  O'Brien,  88. 

ASSIGNMENT.    See  Insurance  ( Life  ),  1 ;  Judgment,  1. 

ASSIGNMENT  FOB  BENEFIT  OF  CBEDITOB8. 

BESERVATIONS  by  ASSiaNOR. 

1.  Of  exempt  property  not  invaliit:  A  provision  in  a  general 
assignment  for  the  benefit  of  creditors  reserving  to  the  assignor 
property  exempt  from  execution  will  not  render  the  assignment 
invalid.    Bradley  v,  Bisdiel,  80. 

By  COPARTNERSHIP. 

2.  Individual  ci^editors.  A  general  assignment  by  a  copartner- 
ship for  the  benefit  of  the  creditors  of  the  firm,  without  provision 
for  the  creditors  of  the  individual  partners,  is  valid.    Id, 


,  I 


INDEX.  165 
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« 

Intention  of  assignob. 

8.  Effect  of.  The  belief  of  an  insolvent  in  the  execution  of  a 
geoera)  assignment,  that  he  will  thereby  be  absolved  from  all 
further  obligation  to  his  creditors,  will  not  affect  the  validity  of 
the  deed  if  made  according  to  law.    Id, 

Assent  of  creditors. 

4.  Inconsistent  remedies^election.  A  creditor  of  an  insolvent 
is  not  estopped  from  asserting  his  claim  against  the  fund  in  the 
hands  of  such  insolvent's  assignee^  under  a  general  assignment, 
because  of  the  commencement  of  an  action  by  one  liable  as  surety 
on  such  claim,  attacking  the  validity  of  such  assignment,  and 
which  was  subsequently  dismissed.  In  re  Assignment  of  Hobson, 
893. 

Preferred  claims. 

6.  Not  waived  by  filing  with  assignety  The  filing  of  proof  of  a 
claim  preferred  by  law  with  the  assignee  of  an  insolvent  estate 
under  a  general  assignment  for  the  benefit  of  creditors  will  not 
operate  as  a  waiver  of  such  preference,  and  compel  such  creditor 
to  share  pro  rata  with  the  rest  of  the  creditors.  Nurse  v,  Satterlee, 
491. 

See  Banks  and  Banking. 

Marshaunq  of  assets. 

6.  A  creditor  of  an  insolvent  has  not,  as  against  a  surety  upon  an 
obligation  held  by  another  creditor  of  the  same  debtor,  such  a 
superior  equity  in  the  fund  representing  such  insolvent's  estate,  as 
to  entitle  him  to  compel  the  creditor,  whose  claim  is  so  secured,  to 
resort  to  the  surety  for  payment,  before  seeking  satisfaction  out  of 
the  common  fund.    In  re  Assignment  of  Hobson,  392. 

Execution  of  trust. 

7.  Dishonesty  of  assignee — effect.  Carelessness  or  dishonesty  in 
the  disposition  of  property  under  a  general  assignment  on  the  part 
of  those  intrusted  with  the  execution  of  the  trust  will  not  invali- 
date the  deed  of  assignment.    Bradley  v.  Bischel,  80. 

ATTACHMENT. 

Affidavit. 

1.  Competency  of  affiant  need  not  be  shovm.  The  provision  of 
section  2672  of  the  Code,  requiring  that  affidavits  in  verification  of 
pleadings  show  the  competency  of  the  affiant  to  make  the  verifica- 
tion, are  not  applicable  to  affidavits  made  under  section  2951  of 
the  Code  as  the  basis  for  the  iseuance  of  writs  of  attachment. 
Siovx  Val  State  Bank  v.  Kellog,  124. 
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4 

Levy. 

3.  Where  goods  of  debtor  are  mingled  with  another's.  The 
plaintiff  having  mingled  the  goods  in  question  with  goods  belong- 
ing to  her  husband,  but  afterwards  transferred  to  her,  held,  that, 
before  the  officer  serving  the  writ  of  attachment  could  escape 
liability  for  a  levy  upon  the  latter  goods,  he  must  show  that  he 
made  a  reasonable  effort  to  distinguish  them  and  separate  them, 
and  was  unable  to  do  so,  or  that,  from  the  nature  of  the  mixture, 
they  of  necessity  could  not  be  separated.    Allen  v.  Kirk,  658. 

8.  Invalid  without  notice  to  defendant.  The  failure  of  an  offi- 
cer executing  a  writ  of  attachment  to  give  notice  of  the  levy- 
thereunder  to  the  attachment  defendant  renders  the  levy  invalid, 
notwithstanding  an  entry  thereof  in  the  incumbrance  book.  Sioux 
Val.  State  Bank  v.  Kellog,  124. 

Dahaqes. 

4.  Levy  fatally  defective.  Where  the  levy  of  a  writ  of  attach- 
ment is  fatally  defective  no  damages  are  recoverable  for  the 
wrongful  suing  out  of  such  writ,  and,  upon  disclosure  of  such  fact, 
evidence  introduced  under  issues  joined  on  the  attachment  defend- 
ant's counter-claim  for  such  damages  should  be  withdrawn  from 
the  jury.    Id. 

6.  Perishable  property — evidence.  In  an  action  for  the  wrong- 
ful suing  out  of  an  attachment  levied  upon  a  stock  of  merchandise, 
which  was  thereupon  removed  from  the  storeroom  where  it  had 
been  kept,  evidence  of  the  value  of  the  stock,  and  that  a  portion 
thereof  was  of  a  perishable  nature,  and  of  the  extent  to  which  the 
same  was  damaged,  is  competent.    Jamison  v.  Weaver,  219. 

6.  Measure  of.  In  an  action  for  the  wrongful  suing  out  of  an 
attachment  against  property  used  only  for  the  purposes  of  sale  the 
owner  is  not  entitled  to  recover,  as  damages,  interest  on  the  value 
of  such  property  from  the  time  of  seizure,  without  a  showing  of 
any  loss  merely  from  the  failure  to  have  the  property  on  hand. 
FuUerton  Lumber  Co.  v.  Spencer,  549. 

7.  Action  on  bond^attomey  fees.  The  defendant  recovered 
judgment  against  the  plaintiff  for  damages  upon  an  attachment 
bond,  and  for  court  costs,  but  through  oversight  made  no  applica- 
tion for  the  taxation  of  attorney  fees.  After  the  judgment  and 
cost  had  been  paid,  a  motion  for  attorney  fees  was  filed.  Held, 
that  the  application  came  too  late.    Solomon  v.  McLennan,  406. 

8.  Replevin  of  property  attached.  The  provisions  of  section 
8019  of  the  Code  of  1878  have  no  application  to  actions  to  recover 
the  possession  of  specific  articles  of  personal  property  held  by  a 
sheriff  under  a  writ  of  attachment.    Linden  v.  Qreen,  865. 

•  See  Damages,  1,  2. 
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ATTORNEY. 

Misconduct  op. 

1.  In  argument  to  jury^record.  The  use  of  improper  lan- 
guage by  Gounsel  in  argument  to  a  jury  will  not  constitute  ground 
for  the  reversal  of  the  judgment  of  the  trial  court  on  appeal  when 
DO  objection  was  taken  thereto  in  the  court  below,  nor  any  instruc- 
tion asked  correcting  the  error.    Blair  v,  Madison,  County ,  818. 

2.  In  argument  to  Jury — criminal  cause— ^record.  A  judgment 
in  A  criminal  cause  will  not  be  reversed  on  account  of  improper 
remarks  alleged  to  have  been  made  by  counsel  for  the  state  in  the 
closing  argument  to  the  jury,  when  there  is  a  marked  conflict  in 
the  record  upon  the  question  whether  such  remarks  were  made, 
and  it  does  not  appear  that  any  objection  was  made  thereto  until 
after  the  verdict  was  rendered.    State  v,  Shreves,  616. 

FKss. 

8.  In  suit  on  attachment  bond.  The  defendant  recovered  judg- 
ment against  the  plaintiff  for  damages  upon  an  attachment  bond, 
and  for  court  cofstn,  but  through  oversight  made  no  application  for 
the  taxation  of  attorney  fees.  After  the  judgment  and  costs  had 
been  paid,  a  motion  for  attorney  fees  was  filed.  Held,  that  the 
application  came  too  late.    Solomon  v.  McLennan,  406. 

Employment  to  assist  in  criminal  prosecution. 

4.  T?ie  employment  of  counsel  by  a  prosecuting  witness  or  party 
complaining,  with  the  approval  of  the  court  and  county  attorney, 
to  assist  in  the  prosecution  of  a  criminal  cause,  is  not  prohibited  by 
Acta  of  the  Twenty-first  (General  Assembly,  chapter  73,  section  4. 
State  V.  ShreveSj  616. 

ATTORNEY  AND  CLIENT. 

Contracts  of  attorney  binding  on  client. 

1.  Evidence,  An  attorney  may  bind  his  client  by  an  agreement 
with  opposing  counsel  for  the  continuance  of  a  cause  from  term  to 
term,  but  no  evidence  of  such  an  agreement  is  competent  as  against 
a  party  denying  the  same,  except  the  statement  of  his  attorney, 
or  the  attorney's  written  agreement  duly  signed  and  filed  with 
the  clerk  of  the  court  or  an  entry  thereof  upon  the  records  of  the 
court.  But  such  agreement  may  be  legitimately  drawn  from  the 
statements  of  an  affidavit  of  a  former  attorney  for  the  party  against 
whom  the  agreement  is  sought  to  be  enforced.  Council  Bluffs 
Loan  <fc  Trust  Co.  v,  Jennings,  470. 

Nbglioence  of  attorney. 

2.  Liability— damages.  The  employment  of  an  attorney  to 
appeal  and  prepare  a  case  for  trial,  to  prepare  an  abstract  and  do 
All  things  necessary  to  present  said  cause  to  the  supreme  court. 
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Neolioence  of  attorney.    Continued, 

includes  all  that  an  attorney  can  do  in  the  direction  of  the  appeal^ 
and  to  prosecute  the  same  to  a  final  decision  in  that  court ;  and  if , 
without  requesting  money  of  the  client  for  prosecuting  the  appeal, 
he  fail  to  do  anything  in  the  cause  further  than  prepare  and  serve 
a  notice  of  appeal,  and  direct  his  client  to  procure  a  hond,  and  the 
cause  is  affirmed  in  the  supreme  court  on  motion  of  the  appellee 
therein,  and  judgment  is  rendered  against  the  client  for  costs,, 
because  of  the  negligence  of  the  attorney  to  prosecute  said  appeal, 
and  he  deceives  his  client  by  representations  that  he  knows  what 
to  do,  and  is  attending  to  said  appeal,  the  attorney  will  be  liable  in 
damages  to  the  client  for  the  amount  of  the  judgment  rendered 
against  him,  with  interest.    Jamison  v.  Weaver,  21d. 

See  New  Trial,  4 

BANKS  AND  BANKING. 

Agency. 

Money  due  on  collections.  The  plaintiff  deposited  with  a  bank  at 
D.  for  collection  a  foreign  letter  of  credit,  receiving  a  receipt 
therefor.  The  letter  was  forwarded  by  the  bank  for  payment, 
and,  a  draft  being  subsequently  received  in  payment  thereof,  it 
indorsed  the  same  over  to  a  bank  at  C.  to  be  placed  to  the  f  ormer*a 
credit  in  its  exchange  account,  and  entered  upon  its  journal  the 
amount  due  under  the  letter  of  credit  to  the  credit  of  plaintiff,  and 
made  a  like  entry  on  the  credit  side  of  the  bank's  ledger.  Subse- 
quently, and  before  payment  of  the  letter  of  credit  to  plaintiff, 
the  bank  at  D.  made  a  general  assignment  for  the  benefit  of  cred- 
itors  ;  the  bank  at  C.  having  at  the  time  a  sum  much  greater  than 
the  draft  above  referred  to  to  the  credit  of  the  bank  at  D.  Held, 
that  the  relation  between  plaintiff  and  the  bank  at  D.  was  not 
that  of  debtor  and  creditor,  but  of  principal  and  agent ;  and  that 
the  money  collected  was  in  the  nature  of  a  trust  fund,  to  which  the 
plaintiff  was  entitled  as  against  the  assignee  and  creditors  of  tbe- 
bank  of  D.    Nurse  v,  Satterlee,  491. 

BILLS  AND  NOTES. 

Signature  in  blank. 

1.  Alteration — innocent  purchaser.  One  who  signs  a  prom- 
issory note  in  blank  cannot  be^heard  to  complain,  as  against  a  bona 
fide  purchaser  thereof  before  maturity,  that  the  amount  after- 
wards inserted  therein  was  not  according  to  the  agreement 
between  himself  and  the  payee.    Frank  v,  Hollands,  164. 
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ALTERATION  OP. 

3.  Innocent  purchaser—evidence.  The  presumption  that  the 
holder  of  a  bill  of  exchaDge,  acquired  before  maturity,  is  a  pur- 
chaser for  value,  aod  without  notice  of  defenses,  will  be  rebutted 
by  affirmative  proof  of  a  material  alteration  thereof  since  its 
acceptance  by  the  drawee,  and  will  put.  upon  the  holder  the  bur- 
den of  showing  that  he  purchased  the  same  in  good  faith,  and 
without  notice  of  the  alteration.    Smith  v.  Eals,  285.  ' 

Indobsbmbnt. 

8.  By  agent  vnthout  authority— ratification.  An  agent  engaged  in 
the  sale  of  agricultural  implements  was  required,  under  contract 
with  his  principal,  to  make  all  notes  taken  in  the  course  of  the 
business  of  the  agency  payable  to  the  order  of  the  principal,  and 
on  blanks  furnished  by  them.  A  number  of  notes  so  made  were 
indorsed  by  the  agent  in  the  name  of  the  principal,  and  sold  to  the 
defendant  for  less  than  their  face,  and  a  considerable  portion  of 
the  money  received  thereon  was  sent  by  the  agent  to  the  princi- 
pal who,  without  knowledge  of  the  facts,  credited  the  amount  on  an 
account  against  the  agent  for  goods  sold.  At  the  time  of  the  pur- 
chase of  the  notes  the  defendant  knew  that  the  agent  was  exceed- 
ing his  authority,  and  that  a  portion  of  the  money  paid  thereon 
was  to  be  sent  to  the  principal.  With  knowledge  of  the  above 
fst2ts,  with  the  exception  of  therform  of  the  indorsement,  the  prin- 
cipal commenced  an  action  of  replevin  to  recover  possession  of  the 
notes.  Held,  that  the  principal  was  not  entitled  to  the  notes  with- 
out surrendering  the  money  received  thereon,  and  that  by  elect- 
ing to  retain  the  fruits  of  the  sale  the  principal  ratified  the 
unauthorized  act  of  the  agent,  and  was  bound  by  the  terms  of  the 
agent*s  agreement.  Held,  further,  that  in  such  action  the  princi- 
pal could  not  be  heard  to  say  that  his  ratification  of  said  sale  was 
made  in  ignorance  of  material  facts,  which  inquiry  would  have 
revealed.    Deering  v»  Orundy  County  Nat,  Bank,  223. 

4.  Rights  of  indorser— judgment— payment  by  indorser.  Judg- 
ment having  been  rendered  against  the  maker  and  indorser  of  a 
promissory  note,  money  from  the  indorser  sufficient  to  satisfy  the 
same  was  placed  in  the  hands  of  W.  under  an  agreement  that  he 
should  obtain  an  assignment  of  the  judgment  to  himself,  and  then 
assign  the  same  to  the  plaintiff.  W.  obtained  an  assignment  of  the 
judgment,  but,  instead  of  assigning  the  same  to  plaintiff,  he  assigned 
to  one  N.,  who  received  payment  of  the  judgment  from  the  maker 
of  the  note,  and  satisfied  the  same  of  record.  At  the  time  of  the 
assignment  to  N.,  he  and  the  maker  of  the  note  knew  that  W.  had 
no  interest  in  the  judgment,  and  that  he  was  under  obligation  to 
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assign  the  same  to  the  plamtiff.  Heldt  that  the  plaintiff  having 
received  from  the  indorser  an  assignment  of  his  interest  in  the 
judgment,  was  entitled  to  recover  of  the  maker  the  amount  paid 
by  the  indorser,  but  not  exceeding  the  sum  necessary  to  satisfy 
the  judgment.    Johnson  v,  Webster,  581. 

Replevin  foe  void  biul. 

5.  The  acceptor  of  a  bill  of  exchange,  that  has  become  void  in 
the  hands  of  the  holder  thereof,  may  maintain  replevin  for  the 
possession  of  the  same.    Smith  v.  Eals,  235. 

BILL  OF  EXCEPTIONS.    See  Practice  and  Procedure. 

BILL  OF  LADING.    See  Common  Carrier. 
BOUNDARIES. 

PUOCEEDINQS  TO  ESTABLISH. 

1.  Commissioner'' 8  report — appeal.  A  proceeding  to  establish  a 
disputed  comer  and  boundary  line  under  Laws,  1874,  chapter  8, 
is  a  special  proceeding  wherein  the  commissioner's  report  has  the 
force  of  the  verdict  of  a  jury,  and  is  reviewable  on  appeal  only  on 
errors  assigned.     Yocum  v,  Haskins,  436b 

COUMISSIONBR*S  REPORT.  .      . 

2.  Evidence,  Where,  in  such  proceeding,  the  dispute  is  as  to 
which  of  two  points  is  the  established  corner,  and  one  point  is 
where  such  corners  aro  usually  established,  and  is  such  as  to  give 
to  each  owner  the  quantity  of  land  purchased,  and  the  other  is 
remote,  and  gives  to  some  more  and  to  others  less  than  the  quan- 
tity of  land  purchased,  the  former  is  to  be  regarded  as  the  true  cor- 
ner, rather  than  the  latter  ;  and  following  this  rule,  held,  that  the 
c^^mmissioner's  report  in  this  case  is  supported  by  a  preponderance 
of  the  evidence.    Id. 

3.  Objections  to—practice.  Upon  the  filing  of  the  commissioner's 
report  herein  with  the  district  court,  the  plaintiff  fled  objec- 
tions thereto  and  moved  tiiat  jud.^iuent  be  rendered,  fixing  the 
comer  at  a  point  dilTerent  from  tliat  found  by  the  commissioner. 
This  motion  was  sustained,  and  the  court  rendered  judgment 
accordingly,  dividing  costs  equally  between  the  parties  joining  in 
the  coDtention.  Held^  that  this  action  of  the  court,  except  as  to 
costs,  was  erroneous  ;  that  the  commissioner's  report  should  have 
been  approved,  modified  or  amended,  and  judgment  rendered 
accordingly,  or  the  same  rejected,  and  the  report  re-referred  to  the 
commissioner  for  correction,  or  the  commission  set  aside,  and  a 
new  commissioner  appointed.    Id, 
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What  constitutes  a  **  breaking." 

1.  Lifting  a  latch.  Lifting  the  latoh  of  a  door  to  a  building, 
and  entering  therein,  is  a  ''breaking''  into  such  building  within 
the  meaning  of  the  statute  against  burglary.  State  v.  O^Brien, 
93. 

Ownership  of  premises. 

d.  An  indictment  which  charges  one  with  burglariously  break- 
ing  and  entering  *'  a  certain  store  of  one  W.  W.  Doolittle,"  suffi- 
ciently  alleges  the  ownership  of  said  premises.    IdL 

.  Proof  of. 

8.  Testimony  of  accused — cross-examination,  A  defendant  on 
trial  for  the  crime  of  burglary,  who  has  testified  on  direct  exami- 
nation to  having  seen  a  stranger  come  out  of  the  premises  entered 
as  he  went  in,  may  be  required  on  cross-examination  to  state  who- 
remained  on  the  premises  in  question.    Id, 

4.  The  defendants,  three  in  number,  were  jointly  indicted  for 
burglary  of  goods  m  a  storeroom.  The  person  in  charge  of  the 
store  testified  that  the  door  of  the  store  was  shut  and  latched,  and 
that  defendants  entered  by  raising  the  latch ;  while  the  defend, 
ants  all  testified  that  the  door  was  open  when  they  entered.  Held, 
that  the  finding  of  the  jury  against  the  defendants  cannot  be  said 
to  be  without  justification.     Id, 

CASES  CITED,  DISTINGUISHED,  ETC.    See  Table  of  Cases  ated» 
Etc.,  page  xxy. 

CERTIORARI. 

Acts  of  public  officers. 

Review,  A  resident  taxpayer  of  a  county  may  maintain  a  pro- 
ceeding by  certiorari  for  the  review  of  any  action  of  the  board 
of  supervisors  whereby  the  amount  of  his  taxes  may  be  increased. 
Qoetzman  v,  Whitaker,  527. 

CHANGE  OF  VENUE.    See  Venue. 

COMMISSIONS. 
For  sale  of  real  estate.    See  Agency,  4. 

COMMON  CARRIER. 

Freight  rates. 

1.  Common-law  rule— rebates.  The  plaintiffs,  who  were  ship- 
pers of  cattle,  were  charged  by  the  defendant  from  three  to  ten 
dollars  per  carload  of  cattle  shipped  over  its  road  in  excess  of  the 
charges  made  to  other  shippers  over  its  road  for  the  same  service 
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and  under  the  same  conditions,  the  difference  being  allowed  the 
favored  shippers  in  the  shape  of  a  secret  rebate,  which  fact  was 
concealed  from  the  plaintiffs.  Held,  that  at  common  law  a  com- 
mon carrier  is  entitled  to  a  reasonable  charge  only  for  the  serWce 
rendered  ;  that  its  discriminations  in  favor  of  other  shippers  were 
evidence  that  the  charges  demanded  of  plaintiffs  were  unreason- 
able ;  and  that  the  plaintiffs  were  entitled  to  recover  the  difference 
between  the  charges  paid  by  them  and  the  more  favorable  rates 
granted  to  other  shippers.  Cook  etal.  v,  C,  R,  L  iSt  P.  Ry.  Co., 
661. 

Bill  of  ladinck 

2.  Po68e88ion  of  warranta presumption  of  agency.  The  possession 
of  a  bill  of  lading  by  the  husband  of  the  shipper  named  therein,  and 
its  exhibition  by  him  to  the  carrier  that  issued  the  same  at  the  time 
of  giving  orders  in  regard  to  the  reshipment  of  the  goods  therein 
described,  warrants  the  presumption  that  the  husband  in  giving 
such  orders  is  acting  as  the  agent  of  the  wife,  and  the  carrier  will 
be  entitled  to  act  thereon.  Purman  v.  C,  R.  I,  <&  P,  By,  Co,,  640. 

Liability  fob  non-deuveby  of  goods. 

8.  Attachment  of  property — notice  to  shipper — release  of  car- 
rier. The  plaintiff  shipped  a  quantity  of  household  goods  from 
Chicago  by  way  of  defendant's  railway  to  Atchison,  Kansas.  In 
an  action  to  recover  the  value  of  said  goods  for  the  failure  of  the 
defendant  to  transport  them  to  their  destination,  the  jury  returned 
a  special  verdict,  finding  that  subsequent  to  the  shipment  the 
plaintiff  *s  husband  called  at  defendant's  office  in  Muscatme,  Iowa, 
with  the  bill  of  lading  in  his  possession,  to  order  the  delivery  of 
said  goods  at  Muscatine  instead  of  at  Atchison,  and  was  then  noti- 
fied by  defendant  that  the  goods  had  been  taken  from  its  possession 
in  Chicago  under  a  writ  of  attachment ;  that  this  notice  to  plain- 
tiff 's  husband  was  given  in  time  to  assert  plaintiff 's  right  and  title 
to  the  goods  before  the  same  were  sold  under  the  attachment  pro- 
ceedings. Held,  that  defendant's  motion  for  judgment  upon  the 
special  findings,  notwithstanding  the  general  verdict,  ought  to  have 
been  sustained.    Id 

Duty  to  employes. 

4.  Safety  of  appliances— negligence—personal  injury.  Where 
the  car-coupler  employed  by  a  railroad  company  on  one  of  its 
freight  cars  was  one  not  commonly  used,  and  was  not  reasonably 
safe  when  used  with  such  cars,  and  one  employed  as  a  "  wiper,** 
having  no  previous  knowledge  that  such  coupler  was  in  use,  nor 
of  its  dangerous  character,  while  attempting  to  make  a  coupling 
with  such  car  was  injured,  held  that  the  *'  wiper  **  had  a  right  to 
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believe  that  the  cars  and  appliances  used  by  the  company  were 
reasonably  safe,  and  that  the  company  was  negligent  in  not 
informing  him  of  the  dangers  of  the  service  and  of  the  methods  of 
avoiding  it.     Orannis  v.  C,  St.  P.  <fc  K.  C.  Ry,  Co.,  444. 

Duty  to  public. 

6.  Crosaing-^icense—peraonal  injury.  Conduct  on  the  part  of  a 
railroad  company  amounting  to  an  invitation  or  license  to  cro88  its 
tracks  at  a  point  where  there  is  no  street  or  public  highway  is  not 
to  be  consti'ued  as  a  license  to  walk  along  its  tracks,  and  one  so 
walking  cannot  claim  of  the  railroad  company  the  duty  of  exercis- 
ing ordinary  care  in  the  movement  of  its  trains  to  prevent  his 
injury,  even  though  said  tracks  have  been  habitually  so  used  by 
the  public,  and  without  disapproval  on  the  part  of  the  company. 
Richarda  v.  C,  R.  I.  &  P.  Ry.  Co,,  426. 

'  6.  Street  crossing—flagman*  The  knowledge  of  a  traveler  over 
a  railroad  at  a  street  crossing  that  no  flagman  is  stationed  there  at 
such  hour,  and  his  dependence,  for  that  reason,  upon  his  own  sight 
and  hearing  to  discover  the  approach  of  trains,  will  not  excuse  the 
railroad  company  for  its  negligence  in  not  keeping  a  flagman  sta- 
tioned at  the  crossing  at  such  hour.  Annaker  v.  Chicago,  R.  I.  <& 
P.  Ry.  Co.,  267. 

7.  Crossing—flagman.  Whether  the  failure  of  a  railway  com- 
pany to  keep  a  flagman  on  duty  at  a  street  crossing  in  a  city,  over 
which  its  road  passes,  at  a  given  hour  in  the  day,  constitutes  negli« 
gence,  is  a  question  to  be  determined  from  a  consideration  of  all 
the  circumstances  of  the  particular  case.    Id. 

CONSIDERATION.   See  Contracts,  1,  2;  Conveyances,  a» 

CONSPIRACY. 

Evidence. 

1.  Declarations  of  coconspirators.  It  is  not  the  rule  that  when  a 
conspiracy  is  formed  all  admissions,  acts  and  declarations  of  a 
coconspirator  may  be  put  in  evidence  against  the  others,  but  only 
such  as  are  done  or  made  in  furtherance  of  their  plans.  State  v, 
McOee,  17. 

2.  An  instruction  with  reference  to  each  conspirator  being 
bound  by  the  acts  of  the  other,  further  stated,  that  the  jury  must 
And  that  the  conspiracy  existed  as  alleged,  that  the  plaintiff  was  a 
party  thereto,  and  that  the  acts  and  declarations  of  the  conspira* 
tors  must  have  been  in  furtherance  of  a  common  design,  on  the 
part  of  plaintiff  and  the  other  alleged  conspirators,  to  defraud  the 
creditors  of  plaintiff 's  vendor.  Held,  not  subject  to  the  objection 
that  it  bound  the  plaintiff  by  acts  and  declarations  made  only 
after  she  joined  the  conspiracy.    Allen  v.  Kirk,  65b* 
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8.  Declarations  of  ooconspiratora.  The  declarations  of  a 
Tendor,  made  under  oath,  in  relation  to  transactions  between  him 
and  his  vendee,  bat  in  the  absence  of  the  latter,  and  after  the  con- 
summation of  a  sale  of  personal  property,  are  not  admissible  in  evi- 
dence, as  against  the  vendee,  upon  the  issue  of  an  alleged 
conspiracy  between  the  parties.    Id, 

See  Murder,  0. 

CONSTITUTIONAL  LAW, 

Ex  FOST  FACTO  LAWS. 

1.  Acta  pertaining  to  remedy— validity.  At  the  time  defend- 
ant's crime  was  committed  the  law  in  force  entitled  defendants  in 
such  cases  to  twenty  peremptory  challenges  to  the  jury,  and  the 
state  to  but  ten.  Subsequently,  the  law  ^as  amended  by  the  leg- 
islature so  as  to  give  the  defendant  but  ten  such  challenges,  the 
same  as  given  to  the  state ;  which  law  did  not  go  into  effect  untU 
after  the  commencement  of  the  prosecution  herein.  Held,  that  the 
amendment  affected  no  vested  right  of  the  defendant,  but  per- 
tained merely  to  the  remedy,  and  was  valid.  State  v.  Shreves, 
615. 

TlTLB  TO  LBGISLATIVB  ACTS. 

9.  Compound  lard.  The  subject  of  a  legislative  act  prohibiting 
the  sale  of  any  article  intended  for  use  as  lard,  which  contains 
any  ingredient  but  the  pure  fat  of  healthy  swine,  unless  it  be 
labeled  **  compound  lard,"  and  designate  the  name  and  proportion 
of  each  ingredient  contained  therein,  is  sufficiently  described  in 
the  title,  '*  An  ace  to  prevent  fraud  in  the  sale  of  lard,  and  to 
provide  punishment  for  the  violation  thereof."  State  v.  Snow,  642. 

POUCB  POWER. 

8.  Begtilation  of  trade— fourteenth  amendment.  Such  an  act  as 
above  described  is  within  the  police  powers  of  the  state,  and  iB 
not  in  violation  of  the  constitution  of  Iowa,  article  1,  section  9, 
nor  of  the  constitution  of  the  United  States,  fourteenth  amend- 
ment, article  1.    Id* 

OONTINUANCa 

Grounds  for. 

1.  Sickness  of  counsel.  The  defendant  was  indicted  for  the 
crime  of  murder  on  November  27, 1889,  and  on  the  same  day  was 
arraigned  and  pleaded  not  guilty.  January  28, 1880,  that  being 
the  second  day  of  the  January  tersQ,  he  filed  a  motion  for  a  contin- 
uance upon  the  ground  of  the  absence  of  witnesses  and  the  sick- 
ness of  his  attorneys.  The  state  showed  by  counter-affidavits  that 
all  of  the  witnesses  were  able  to  attend  court,  and  that  one  of 
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defendant's  attorneys  was  able  to  attend  court,  and  that  the  other 
had  only  recently  been  employed.  The  court  overruled  defend- 
ant's motion,  but  authorized  him  to  make  a  showing  as  to  the  con- 
dition of  his  attorneys  and  witnesses,  February  4.  No  sufficient 
showing. was  made,  however,  and  upon  the  trial  one  of  the 
attorneys,  alleged  to  be  sick,  with  the  assistance  of  another  attor- 
ney, appeared  and  conducted  the  case,  and  all  of  the  witnesses 
appeared  and  testified  except  two,  one  of  whom  had  removed  from 
the  state,  but  no  diligence  to  obtain  his  testimony  was  shown. 
Held,  that  the  motion  for  a  continuance  was  properly  overruled. 
SUtte  V,  Murdy,  603. 

Counter-affidavits  . 

2.  May  controvert  fads  on  which  motion  is  hosed.  Where  a 
motion  for  a  continuance  is  filed  by  the  defendant  in  a  criminal 
cause,  the  state  may  file  counter-affidavits  controverting  the  facts 
on  which  defendant's  motion  is  based  other  than  the  averments  as 
to  what  absent  witnesses  would  testify  to,  if  present.    Id. 

CONTRACT. 

CONSIDSRATION. 

1.  Stibaeription  to  stock  in  mining  corporation.  The  defendant, 
being  the  owner  of  a  silver  mine  in  Arizona,  prospected  the  same 
to  the  extent  of  driving  a  tunnel  for  a  short  distance,  and  sinking 
a  shaft  to  about  twenty  feet,  resulting  in  a  find  of  a  small  vein  of 
silver  ore.  He  thereupon  organized  a  stock  company  in  Iowa  to 
operate  said  mine,  with  a  capital  stock  of  five  hundred  thousand 
doUars.  In  consideration  of  seventy  thousand  dollars'  worth  of 
such  stock  the  plaintiff  agreed  to  pay  defendant  seventeen  hun- 
dred and  fifty  doUars,  or  convey  to  him  certain  real  estate.  Heidf 
that  the  contract  was  not  without  consideration,  nor  was  the  con- 
sideration so  inadequate  as  to  constitute  a  badge  of  fraud.  Coles  v. 
Kennedy,  860. 

Evidence. 

8.  Of  agreement  to  convey  real  and  personal  property.  The 
plaintiffs,  who  are  husband  and  wife,  brought  this  action  against 
the  executor  of  the  will  of  the  husband's  stepmother  to  secure  the 
performance  of  an  alleged  parol  agreement,  made  by  the  step- 
mother, during  her  lifetime,  to  convey  to  them  certain  real 
and  personal  property  in  consideration  of  care  and  attention  to  be 
given  her  person  and  estate.  The  evidence  showed  that  such  care 
and  attention  was  given  the  deceased  untU  her  death,  but  it 
amounted  to  little  more  than  what  might  reasonably  be  expected 
from  plaintiffs  in  view  of  the  relationship  of  the  parties.  The  value 
of  the  property  in  question  was  above  ten  thousands  of  dollars,  and 
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« 

there  was  no  eTidence  of  any  ezpress  agreement  for  its  convey- 
ance. The  deceased,  however,  had  been  infirm  for  several  years 
prior  to  her  death,  during  a  part  of  the  time  being  incapable  of 
taking  care  of  herself,  and  a  number  of  times  gave  expression  to 
her  gratitude  to  plaintiffs  for  remaining  with  and  caring  for  her 
and  of  her  intention  to  leave  said  property  to  them  for  a  home  upon 
her  decease.  Held,  that  the  evidence  failed  to  show  an  agreement 
to  convey.    \ Beck,  J,,  dissenting,]    Sample v,  ColUns,  2S, 

Conditions. 

8.  Performance^aale  of  real  estate.  Under  an  agreement  with 
defendant,  giving  him  the  exclusive  right  to  sell  certain  described 
real  estate  for  one  year  for  cash,  and  providing  that  he  should  have 
as  commission  any  sum  realized  over  and  above  an  amount  stated, 
the  plaintiff  within  the  time  required  found  a  purchaser  who  was 
able,  ready  aod  willing  to  buy  said  real  estate  at  a  price  considerably 
in  excess  of  the  amount  stated,  and  who  agreed  to  pay  in  cash  a  sum 
equal  to  the  amount  to  be  paid  the  defendant,  but  was  to  have  time 
for  the  payment  of  so  much  of  the  purchase  money  as  was  repre- 
sented in  the  commiBsion  to  be  paid  the  plaintiff.  Held,  that  the 
agreement  to  give  time  for  payment  to  the  extent  of  plaintiff  *s 
commission  was  not  out  of  accord  with  the  contract  of  employ- 
ment to  sell,  and  that  the  defendant  having  disabled  himself  from 
making  a  conveyance  of  the  property  by  a  prior  sale,  the  plaintiff 
was  entitled  to  recover  of  him  the  commission  he  would  have  real- 
ized had  the  sale  been  completed.     Van  Qorder  v,  Sherman,  408. 

4.  Performance-Faction.  A  contract  for  grading  the  road  of  a 
railway  company  provided  that  eighty-five  per  cent,  of  the  price 
therefor  should  be  paid  in  monthly  installments  as  the  work  pro- 
gressed, and  the  balance  within  fifty  days  after  the  completion  of 
the  work,  and  upon  the  production  of  a  certificate  of  an  engineer 
therein  named  as  to  the  quantity  of  work  done,  to  be  determined 
by  measurements  taken  after  the  completion.  Measurements  of 
the  work  done  were  made  by  an  assistant  engineer  each  month, 
but  these  were  for  the  purpose  merely  of  estimating  the  amount 
payable  under  the  provision  for  payment  of  the  monthly  install- 
ments. Held,  that  the  provision  of  the  contract  requiring  a  certif- 
icate from  the  engineer  as  to  the  amount  of  work  done  before  final 
settlement  was  valid,  that  the  measurements  taken  monthly  were 
not  a  compliance  with  such  provision,  and  that  plaintiffs  were  not 
entitled  to  maintain  an  action  for  the  balance  alleged  to  be  due 
them  under  such  contract  until  fifty  days  after  the  production  of 
the  certificate  of  the  engineer  therein  named,  or  a  showing  of  suffi- 
cient excuse  for  not  producing  the  same.  McNamara  et  aLv. 
Harrison  etaX,,  486. 
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6 .  Waiver  of  by  agent — inoperative  provisions .  A  provision  in 
an  agreement  in  writing  that  **  no  one  has  any  authority  to  add  to, 
abridge  or  change  it  in  any  manner  "  is  inoperative,  in  that  it  pre- 
cludes any  amendment  of  the  contract  by  the  parties  themselves, 
and  a  waiver  of  any  of  the  conditions  of  such  contract  by  one  of 
the  parties  thereto,  or  by  a  duly  authorized  agent,  will  be  enforced 
notwithstanding  such  provision.     Osborne  <&  Co,  v.  Backer,  875. 

Construction. 

6.  Contract  for  sale  of  lands — description.  The  plaintiffs* 
grantor  having  purchased  three-fourths  of  the  interest  of  Kossuth 
county  in  its  swamp  lands  and  indemnity  scrip,  and  C.  being 
the  owner  of  the  remaining  one-fourth,  except  such  portion 
as  he  had  become  divested  of  by  conveyance  to  P.,  said  grantor  of 
plaintiffs  entered  into  a  written  contract  with  C.  for  the  purchase 
of  the  lands  owned  by  him,  which  being  incapable  of  description 
by  numbers,  or  by  metes  and  bounds,  was  described  as,  *'  all  of 
said  C.'s interest,"  and  again,  as  *'  a  conveyance  of  all  remain- 
ing interests  of  whatever  character  which  the  said  C.  now  has  or 
hereafter  may  acquire  in  any  of  said  lands  or  claims  for  indem- 
nity." At  the  date  of  said  contract  the  conveyance  from  C.  to  P. 
had  not  been  recorded,  but  the  evidence  tended  to  show  that  one 
of  the  agents  of  the  grantee  named  in  said  contract,  who  was  nego- 
tiating for  said  purchase,  had  actual  knowledge  of  the  deed  to  P. 
Held,  that  said  contract  was  not  ambiguous,  and  that  it  conveyed 
only  the  interest  C.  had  in  said  lands  at  the  date  thereof,  or  might 

.    thereafter  acquire,  and  did  not  include  the  lands  previously  con- 
veyed by  him  to  P.     Callanan  v.  Merrill,  78. 

See  Insurance  ( Fire  ) ,  8,  4. 

Performance.    See  Agency,  1, 4. 

Vaudity. 

7.  Limiting  venue  of  actions,  A  condition  in  a  contract  limit* 
ing  the  venue  or  place  where  action  may  be  brought  thereon  is 
invalid.    Matt  v.  Mutual  Aid  Ass'n  of  Ottunvwa,  135. 

Rescission. 

8.  Because  of  non-performance — care  and  maintenance  as  eon» 
sideration.  The  plaintiff,  a  woman  of  sixty-two  years  of  age,  and 
in  infirm  health,  conveyed  to  defendant,  her  son,  by  quitclaim 
deed,  eighty-five  acres  of  land,  valued  at  six  thousand  dollars, 
in  consideration  of  ''future  maintenance  and  care."  The 
defendant  moved  upon  the  land,  and  made  certain  improve- 
ments and  repairs,  which  were  largely  paid  for  out  of  the  proceeds 
of  the  farm.    After  four  or  five  months  the  parties  disagreed,  and, 


\ 

778  INDEX. 

CONTRACT.    Rescission.    Continued. 

upon  plaintiff  *8  direction  and  demand,  the  defendant  removed 
from  the  premises.  Held,  that  the  contract  was  to  be  construed 
as  binding  the  defendant  to  give  to  plaintiff  such  care  and  atten- 
tion as  her  age  and  infirmities  demanded  for  her  comfort,  which 
included  not  only  physical  comforts,  but  gentleness,  indulgence 
and  friendly  words  of  encouragement ;  and  that  defendant,  having 
failed  to  care  for  the  plaintiff  in  accord  with  this  requirement,  had 
,  violated  his  contract  as  expressed  in  said  deed  ;  and,  by  his  with- 
drawal from  the  premises,  having  shown  his  determination  to  con- 
L^ue  in  its  violation,  a  decree  setting  aside  the  conveyance  was 
proper.    Patterson  v.  Patterson,  626. 

0.  Upon  ground  of  fraud.  The  plaintiff  agreed  to  sell  to 
defendant  certain  specific  articles  of  household  furniture  situated 
in  a  hotel  for  a  sum  named,  but  before  delivery  he  removed  a  num- 
ber of  articles  from  the  premises,  and  substituted  therefor  some 
other  articles  of  less  value.  Upon  discovery  of  these  facts  the 
defendant  refused  to  carry  out  the  agreement,  and  left  the  property 
in  the  possession  of  the  plaintiff.  Held,  that  the  defendant  was 
entitled  to  rescind  the  sale,  and  recover  of  the  plaintiff  the  money 
paid  thereunder.    Kuhlman  v.  Wood,  128. 

Antenuptial  agreements.    See  Husband  and  Wife,  2,  3,  4. 
See  Public  Lands. 

CONTRIBUTION. 
Bt  partners  to  capital.    See  Partnership,  4;  Sureties. 

CONTRIBUTORY  NEGLIGENCE.    See  Negligence,  9,  10,  11, 13. 

CONVERSION. 

Agent. 

1.  Cannot  excuse  unlawful  acts  because  of  agency.  One  charged 
with  the  unlawful  seizure  and  conversion  of  personal  property  can- 
not escape  liability  therefor  upon. the  ground  that  the  seizure  and 
conversion  were  made  by  him  simply  as  the  agent  of  another. 
Warder-Bushnell  <fc  O,  Co,  v,  Harris,  153. 

Title  to  property. 

3.  Fraud.  The  goods  in  question  having  been  taken  from  the 
plaintiff,  under  a  writ  of  attachment  against  the  property  of  her 
vendor,  the  jury  were  instructed  that,  if  the  plaintiff  purchased 
for  value  before  the  levy,  she  was  entitled  to  recover  therefar, 
"  unless  they  further  found  "  that  the  purchase  was  not  in  good 
faith,  or  that  she  had  notice  that  her  vendor  intended  to  defraud 
his  creditors,  or  that  she  had  knowledge  of  facts  which  should 
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have  put  her  on  inquiry,  and  that  would  have  led  to  that  knowl- 
edge, or  that  she  purchased  in  pursuance  of  a  conspiracy  to 
defraud  the  creditors  of  her  vendor.  Hdd,  that  the  instruction 
was  proper.    Allen  v.  Kirk,  658. 

Damages. 

8.  Conversion  of  chattels  by  mortgagee.  The  measure  of  dam- 
ages recoverahle  for  the  conversion  of  mortgaged  chattels  by  a 
wrongful  sale  thereof  by  the  mortgagee  is  the  difference  between 
the  price  for  which  the  property  sold  and  the  market  value  thereof 
on  the  date  of  such  sale.     Qravel  v,  Clough,  272. 

4.  Rent  of  store  room.  The  defendant  having  taken  possession 
of  and  used  the  storeroom  in  which  the  goods  in  question  were  sit- 
uated at  the  time  of  the  levy  of  an  attachment,  held,  that  evidence 
of  the  plaintiff's  leasehold  interest  in  the  premises,  and  of  the 
amount  of  rent  paid  thereunder,  was  competent  as  an  element  of 
damage.    Alleiii  v.  Kirk,  658. 

See  Damages,  1,  2. 

CONVErANCES. 
Description  of  property. 

1.  Void  for  uncertainty,  A  tax  deed  describing  the  property 
conveyed  as  the  '*  undivided  twenty  acres,  the  southeast  quarter 
of  the  southwest  quarter  of  section  ten,*'  etc.,  is  void  for  uncer- 
tainty.   Ellsworth  V.  Nelson,  56. 

2.  Personal  property  attached  to  real  estate — construction.  A 
conveyance  of  real  estate,  made  by  a  widow  woman  to  her  son,  just 
preceding  her  death,  contained  this  clause:  **  And  also  one-half 
of  all  personal  property,  of  every  name  or  nature,  attached  to  the 
above  real  estate."  Held,  that,  in  view  of  the  facts  and  circum- 
stances surrounding  the  parties  at  the  time  of  the  transfer,  the 
deed  was  to  be  construed  as  referring  to  all  the  personal  property 
upon  the  real  estate  described,  and  not  simply  to  such  as  is  desig- 
nated by  law  as  fixtures.    In  re  Estate  of  Hoffman,  292. 

Consideration. 

8.  Care  and  maintenance  as  consideration — default  in — rescis- 
sion. The  plaintiff,  a  woman  of  sixty-two  years  of  age,  and  in 
infirm  health,  conveyed  to  defendant,  her  son,  by  quitclaim  deed, 
eighty-five  acres  of  land,  valued  at  six  thousand  dollars,  in  consid- 
eration of  ''future  maintenance  and  care."  The  defendant  moved 
upon  the  land,  and  made  certain  improvements  and  repairs,  which 
were  largely  paid  for  out  of  the  proceeds  of  the  farm.  After  four 
or  five  months  the  parties  disagreed,  and,  upon  plaintiff  *8  direction 
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and  demand,  the  defendant  removed  from  the  premiaee.  Hdd, 
that  the  contract  was  to  be  construed  as  bmding  the  defendant  U> 
give  to  the  plaintiff  such  care  and  attention  as  her  age  and  infirm- 
ities demanded  for  her  comfort,  which  included  not  only  physical 
comforts,  but  gentleness,  indulgence  and  friendly  words  of  encour- 
agement; and  that  defendant,  having  failed  to  care  for  the 
plaintiff  in  accord  with  this  requirement,  had  violated  his  con- 
tract as  expressed  in  said  deed ;  and,  by  his  withdrawal  from  the 
premises,  having  shown  his  determination  to  continue  in  its  viola- 
tion, a  decree  setting  aside  the  conveyance  was  proper.  Patterson 
V.  Patterson,  626. 

Deuvery  of  deed. 

4.  Evidence,  The  notary  who  drew  the  above  deed  testified 
that  he  delivered  the  same  to  the  grantee,  but,  on  cross-examina- 
tion stated,  that  the  deed  was  left  with  some  notes  in  his  posses- 
sion, with  the  understanding  that  he  should  hold  them,  so  that  in 
case  the  grantor  should  recover  "  she  could  have  the  property  if  she 
liked,"  and  that  there  was  to  be  no  delivery  of  the  deed  until  she  died. 
On  redirect  examination  the  witness  stated  that  he  did  not  recol- 
lect that  the  grantor  said  anything  to  him  about  holding  the  deed, 
but  that  he  had  held  the  same  at  the  request  of  the  grantee.  Held, 
that,  this  being  a  proceeding  in  probato,  the  finding  of  the  district 
court  that  there  was  a  delivery  of  the  deed  has  the  force  of  a  ver- 
dict of  a  jury,  and  the  same  would  not  be  disturbed.  In  re  Estate 
of  Hoffman,  293. 

Alteration  of. 

5.  Change  in  description — evidence.  The  plaintiff,  having  com- 
menced this  action  to  foreclose  a  mortgage,  the  mortgagor  answered 
admitting  his  signature  to  the  instrument,  but  alleging  that  since  its 
execution  the  property  description  therein  had  been  altered  so  that 
it  oovered  sixty  acres  of  land  instead  of  twenty,  and  that  the 
additional  forty  acres  constituted  his  homestead.  These  allega- 
tions were  supported  by  the  testimony  of  the  mortgagor  and  his 
son,  but  the  loan  agent,  who  drew  up  the  mortgage,  testified  that 
it  was  originally  drawn  to  cover  the  sixty  acres,  and  that  he 
refused  to  make  the  loan  on  the  twenty  acres.  Among  other 
circumstances  corroborative  of  the  loan  agent's  testimony  was  the 
fact  that  the  twenty  acres  was  insufficient  security  for  the  loan 
made.  Held,  that  the  burden  of  proof  being  upon  the  mortgagor 
the  charge  of  alteration  was  not  established.  Potter  v,  Kennelly, 
96. 

Execution  in  blank. 

6.  Homestead — cancellation — evidence.  In  an  action  in  equity 
to  obtain  the  cancellation  of  a  mortgage  upon  the  ground  that  the 
plaintitf ,  a  married  woman,  had  signed  the  same  with  the  property 
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description  blank,  and  that  Fubseqaently  her  husband,  before 
delivery  to  defendant,  inserted  the  description  of  property  consti- 
tuting their  homestead,  it  appeared  that  the  mortgage  was  prepared 
by  the  attorney  for  the  defendant,  upon  an  ordinary  printed  form, 
all  blanks  being  properly  filled  ready  for  execution  except  that  for 
the  description  of  the  property  mortgaged,  which  blank  was  after- 
wards filled  by  defendant's  husband  by  inserting  the  description  of 
the  homestead  '  in  question.  The  mortgage  was  acknowledged 
before  a  notary  in  the  bank,  and  both  the  plaintiff  and  her  hus- 
band testified  poBitively  that  at  the  time  of  such  acknowledgment 
the  instrument  contained  no  description  of  the  property  in  ques- 
tion. In  this  they  were  partially  corroborated  by  two  witnesses* 
On  the  other  hand  the  notary  and  defendant's  cashier  were  equally 
positive  that  the  mortgage  did  then  contain  such  description,  and 
they  were  corroborated  by  the  presumption  arising  from  the  con- 
dition  of  the  mortgage  at  the  time  of  the  trial,  and  by  the  testi- 
mony of  the  president  of  the  bank.  Held,  that  it  was  not  shown 
by  a  preponderance  of  the  evidence  that  the  description  of  the 
homestead  was  not  contained  in  the  mortgage  at  the  time  of 
plaintiff 's  acknowledgment  thereof.  Harding  v.  Des  Moines  Nat. 
Bank,  499. 

Agreement  to  oonvet. 

7.  Release  of  dower—evidence.  In  an  action  to  foreclose  a 
mortgage  on  real  property  for  the  collection  of  one-sixth  of  the 
purchase  price  thereof,  the  defendant  claimetl  that  he  held  a  deed 
of  the  plaintiff 's  interest  in  the  land  only,  and  that  at  the  time  of 
the  purchase  the  plaintiff  agreed  to  make  the  title  complete  by 
obtaining  his  wife's  signature  thereto.  The  defendant's  testimony 
was  corroborated  by  the  two  witnesses  who  were  present  at  the 
exchange  of  papers.  The  plaintiff's  denial  of  such  agreement 
was  unsupported  by  direct  evidence,  except  that  one  witness,  who 
was  present  when  the  terms  of  sale  were  talked  over,  testified  that 
nothing  was  then  said  about  the  wife,  but  it  appeared  that  prior  to 
the  sale  the  plaintiff  and  his  wife  had  separated,  and  a  suit  between 
them  was  then  pending  for  a  divorce,  in  which  the  defendant  was 
altorney  for  plaintiff,  and  had  advised  plaintiff,  prior  to  the  execu- 
tion of  the  deed  in  controversy,  to  obtain  a  conveyance  of  these 
lands  from  his  wife,  which  he  did,  and,  after  the  deed  to  defend* 
ant,  delivered  the  same  to  said  defendant  at  his  request.  Held^ 
that  the  claim  of  defendant,  was  supported  by  the  evidence,  and 
that  plaintiff's  petition  should  be  dismissed.  Blasser  v.  Moats, 
460. 

8.  Parent  and  child— gift — evidence.  The  defendant,  a  man 
advanced  in  years,  being  the  owner  of  two  hundred  and  twenty 
acres  of  land,  and  having  three  sons  and  a  daughter,  wrote  two  of 
the  former,  who  resided  in  a  distant  state,  that  if  they  would 
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return  home  he  would  defray  a  part  of  their  traTelin^  ezpeuseB, 
divide  his  land,  with  the  exception  of  five  or  six  acres  reserved 
for  his  own  use,  into  equal  parts,  apportion  the  same  by  each  of 
the  children  drawing  cuts  for  his  share,  and  then  he  would  ask  no 
more  than  the  fourth  part  of  what  they  could  raise.  The  absent 
sons  returned  home,  and,  after  a  residence  of  some  months  with 
their  parents,  the  plaintiff  took  up  his  residence  in  a  log-house  on 
a  part  of  the  farm  that  was  marked  off  and  designated  as  for  him, 
and  continued  to  occupy  and  farm  the  same  for  about  twelve 
years,  when  he  made  a  sale  of  all  his  personal  property,  removed 
to  another  state,  entered  one  hundred  and  sixty  acres  of  land,  and 
remained  there  a  year  or  two,  until  he  had  proved  up  the  same  as  a 
homestead.  During  plaintiff  *s  absence  his  father  rented  the  land 
that  had  been  occupied  by  him  to  another,  but  upon  plaintiff's 
return  he  again  took  possession.  Held,  that  the  evidence  was 
insufficient  to  establish  an  agreement  on  the  part  of  defendant  to 
convey  to  plaintiff  as  a  gift  the  land  occupied  by  him.  Lieh  v 
lAch,  84. 

CORPORATIONS. 
Subscription  to  stock. 

1.  Fraud,  The  representation  by  a  promoter  of  a  corporation 
to  one,  as  an  inducement  to  his  subscriptipn  to  the  capital  stock  in 
such  corporation,  that  a  person  named,  of  wide  reputation  for  his 
sagacity  in  business  affairs,  had  agreed  to  subscribe  for  a  large 
amount  of  the  same  stock,  without  disclosing  the  fact  that  said 
stock  was  given  such  person  as  a  gratuity  for  the  use  of  his  name» 
is  such  a  fraud  as  will  entitle  one  who  has  subscribed  for  stock 
upon  the  faith  of  such  representation  to  have  his  contract  of  sab' 
Bcription  canceled  in  a  court  of  equity.    Coles  v.  Kennedy,  860. 

BSINCOBPORATION. 

2.  Contracts— liabilities. — An  unincorporated  coal  and  mining 
company,  having  become  insolvent,  and  most  of  its  property  bar- 
ing been  seized  by  attaching  creditors,  it  was  agreed,  at  a  meeting 
of  itb  members,  that  they  organize  a  stock  company  for  the  con- 
duct of  the  same  business,  and  that  it  should  assume  and  pay  the 
debts  of  the  old  company.  It  was  further  agreed,  at  such  meet- 
ing, that  the  plaintiff,  a  member  of  the  old  company,  should 
receive,  in  consideration  of  a  part  of  its  indebtedness  to  him,paid-np 
stock  in  the  proposed  corporation.  Such  corporation  was  organ- 
ized, but  it  received  no  property  of  value  from  the  old  company, 
and  it  never  ratified  the  above  agreements  of  that  company.  Held, 
that  the  old  company's  promise  of  stock  to  the  plaintiff  could  not 
be  enforced  against  the  new  company,  nor  was  it  liable  for  the 
balance  of  his  account  against  the  old  company,  because  of  the 
latter*s  agreements.    Carey  v.  Des  Moines  Coal  Co,,  C74. 
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Stock. 

8.  Tratiafer sufficiency,  TlDder  section  1078  of  the  Cod6, 
which  provides  that  a  transfer  of  shares  in  a  corporation  is  not 
valid,  except  as  between  the  parties  thereto,  until  it  is  regularly 
entered  on  the  books  of  the  company,  heldL  that  an  entry  by  the 
secretary  of  the  company,  in  the  stock  book,  that  the  shares  had 
been  assigned  as  collateral  security,  was  su^cient  to  defeat  a  sub- 
sequent levy  of  an  execution  upon  them  by  the  creditors  of  the 
assignor.    Moore  v,  MarahaUtovm,  etc.,  Co.,  45, 

4.  Lei)y  of  execution-— method.  Under  sections  2967  (subd.  8> 
and  3050  of  the  Ck)de,  an  execution  can  be  levied  upon  stocks  in  a 
corporation  only  by  notifying  the  president,  or  other  head  of  the 
company,  or  the  secretary,  cashier,  or  other  managing  agent 
thereof,  of  the  fact  that  the  stock  has  been  levied  upon ;  and  such 
notice  must  be  in  writing.  Mere  oral  notice,  with  a  writing  upon 
the  back  of  the  stub  of  the  certificates  in  the  stock  book,  is  not 
sufficient.    Id, 

COSTS. 
Apfobtionhent  op. 

I 

1.  Defendant  successftU  on  counter-claim,  Wliere  issue  is  t&ken 
upon  the  demands  of  the  plaintiff  in  a  cause,  and  he  recovers  in 
part,  and  the  defendant  is  partially  successful  upon  a  counter- 
claim therein,  the  costs  of  the  suit  should  be  equitably  apportioned 
between  them.     Qravel  v,  Clottgh,  273. 

Copy  fees. 

2.  District  court  rtdes^excessive  fees.  Rule  number  one  of  the 
district  court  rules  does  not  require  that  a  literal  copy  should  be 
made  of  various  pleadings  in  a  cause  which  are  precisely  alike, 
except,  possibly,  a  date,  an  amount,  or  the  like ;  and  a  charge 
under  said  rule  of  five  hundred  and  eighty-two  dollars  for  copies 
of  such  pleadings,  the  printing  of  which  cost  but  thirty  dollars  for 
both  originals  and  copies,  held,  should  be  reduced  to  fifteen  dollars. 
Cook  et  al,  v,  C,  R.  L  6b  P.  Ry,  Co,,  551. 

In  chimin  al  cases  on  appeal. 

8.  Printing  of  record  not  taxable  as  costs  in  cause.  i.ne 
expense  of  printing  abstracts  of  the  record  in  criminal  cases  under 
Acts,  Twenty-first  General  Assembly,  chapter  73,  section  2,  and  of 
amendments  to  such  abstracts  when  filed  by  the  accused,  for  the 
use  of  the  attorney  general,  is  not  taxable  as  part  of  the  costs 
in  the  cause  to  be  paid  by  the  county  wherein  the  accused  was 
indicted,  but  should  be  paid  by  the  state  upon  allowance  by  the 
executive  council.    State  v,  Billings,  560. 
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DAMAGES. 
What  may  be  recxjvered. 

1.  Rent — evidence.  The  defendant  having  taken  posseesion  of 
and  used  the  storeroom  in  which  the  goods  in  question  were  sit- 
uated at  the  time  of  the  levy  of  an  attachment,  held,  that  evidence 
of  the  plaintiff's  leasehold  interest  in  the  premises,  and  of  the 
amount  of  rent  paid  thereunder,  was  competent  as  an  element  of 
damage  for  the  conversion  of  said  property.    Allen  v.  Kirk,  658. 

2.  Interest  on  value  of  attached  property.  In  an  action  for 
the  wrongful  suing  out  of  an  attachment  against  property  used 
only  for  the  purposes  of  sale  the  owner  is  not  entitled  to  recover, 
as  damages,  interest  on  the  value  of  such  property  from  the  time 
of  seizure,  without  a  showing  of  any  loss,  merely  from  the  failure 
to  have  the  property  on  hand.  Fuilerton  Lumber  Co.  v.  Spencer, 
640. 

Measure  of. 

8.  Conversion  of  chattels  by  mortgagee.  The  measure  of  dam- 
ages recoverable  for  the  conversion  of  mortgaged  chattels  by  a 
wrongful  sale  thereof  by  the  mortgagee  is  the  difference  between 
the  price  for  which  the  property  sold  and  the  market  value  thereof 
on  the  date  of  such  sale.     Oravel  v.  dough,  272. 

When  a  question  for  the  court. 

4.  Measure  of  not  disputed.  Where  in  an  action  for  the  ponooo 
sion  of  certain  real  estate,  and  for  damages  for  the  wrongful 
detention  thereof,  the  question  of  ownership  has  been  determined 
by  the  court,  sitting  as  in  equity,  in  favor  of  the  plaintiff,  the  quee- 
tion  of  damages  for  the  wrongful  detention  need  not  be  submitted 
to  a  jury  if  the  evidence  discloses  no  dispute  as  to  the  facts  upon 
which  the  recovery  therefor  is  based.     Woodbridge  v.  Austin,  671, 

Award  in  certain  cases. 

5.  Loss  of  }iand.  A  verdict  for  damages  in  the  sum  of  seventy- 
five  hundred  dollars  for  an  injury  resulting  in  the  loss  of  a  hand 
to  an  employe  in  a  sawmill,  whose  expectation  of  life  is  aboat 
forty -six  years,  held,  not  excessive  in  view  of  the  facts  of  this  case. 
Sprague  v.  Atlee,  1 . 

6.  Negligence — loss  of  hand.  A  verdict  of  five  thousand  dol- 
lars for  the  loss  of  a  right  hand  by  one  employed  as  a  *'  wiper"  in 
the  roundhouse  of  a  railroad  company  is  not  excessive.  Orannie 
v.  C,  St.  P.  <St  K.  C.  Ry.  Co.,  444. 

Breach  of  warranty. 

7.  Sale—knowledge  of  vendor-^evidence.  The  liability  of  a  ven- 
dor to  a  vendee  for  damages  for  breach  of  warranty  of  personal 
property  does  not  depend  upon  his  knowledge  ,that  his  warranty 
IB  false.    Short  v.  Matterson,  688. 
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DAMAGES.    Continued. 
Special. 

8.  Sale— breach  of  warranty—damages.  In  an  action  for  dam« 
ages  for  a  breach  of  warranty  in  a  sale  of  a  stallion,  warranted  to 
be  a  "sure  colt  getter,"  it  was  alleged  in  the  pleadings  that  it  was 
understood  by  the  vendor  at  the  time  of  the  purchase,  that  the 
horse  was  for  breeding  purposes,  and  that  he  knew  his  warranty 
to  be  false.  Eeldj  that  in  addition  to  the  difference  between  the 
actual  value  of  the  horse  when  received,  and  what  hia  value 
would  have  been,  if  according  to  the  warranty,  the  vendee  was 
entitled  to  recover,  as  special  damages,  the  reasonable  costs  and 
expenses  incurred  for  advertising,  keeping  and  standing  the  horse 
for  breeding  purposes,  prior  to  the  discovery  of  the  breach  of  the 
warranty     Id, 

INCASEOF  INJtJNCrnON. 

9.  Trettpaae  on  land^action  on  bond— pleading.  A  petition  in 
an  action  for  damages  on  an  injunction  bond  alleged  that  the 
defendant  caused  an  injunction  to  be  issued  restraining  plaintiff 
from  trespassing  on  certain  real  estate  ;  that  plaintiff  was  put  to 
great  trouble  and  expense  in  defending  against  the  wrongful  issu- 
ance of  said  injunction,  and  in  obtaining  its  dissolution,  including 
an  attorney's  fee  of  fifty  dollars,  and  twenty  days  of  his  own  time ; 
but  not  stating  upon  what  g^und  the  injunction  was  issued,  nor 
upon  what  ground  it  was  dissolved,  nor  that  plaintiff  was  thereby 
prevented  from  the  exercise  and  enjoyment  of  some  substantial 
right  to  which  he  was  entitled,  is  bad  on  demurrer.  Hibbs  v. 
Western  Land  Co.,  285. 

DEED.    See  Conveyances ;   Mortgages  of  Personal  Property ;  Mort- 
gages of  Real  Estate ;  Sales. 

DIVORCE. 

Cbuel  and  inhuman  treatment. 

1.  Epithets  accompanied  toith  threats  of  violence.  The  address 
of  base  epithets  such  as  bitch,  hellyon,  a  son  of  a  bitch,  by  a  hus- 
band to  his  wife,  accompanied  with  such  threats  of  physical  vio- 
lence as  shaking  his  fists  in  her  face,  and  at  times  threatening  to 
shoot  her,  and  with  occasional  acts  of  violence  toward  the  person 
of  the  wife,  rendering  her  lame  or  bruised  for  some  days,  is  such 
inhuman  treatment  as  may  be  said,  as  a  matter  of  law,  to  endan- 
ger the  life  of  the  wife,  where  the  husband  is  a  strong  man  physi- 
•cally,  and  possessed  of  an  ungovernable  temper,  while  the  wife  is 
not  possessed  of  good  health  nor  of  much  physical  endurance ; 
although  the  organization  and  temperament  of  the  wife  is  such 
that  the  use  of  the  base  epithets  alone  could  not  be  held,  as  a  matter 
of  law,  to  endanger  her  life.    Douglass  v,  Douglass,  258. 

Vol.  81—60 
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DIVORCE.    Grubl  and  inhuman  treatment.    Continuea, 

■^.  Condonation,  Cohabitation  with  the  husband  after  th» 
commencement  of  a  suit  by  a  wife  for  divorce,  upon  the  ground 
of  inhuman  treatment,  will  not  constitute  a  condonation  of  the 
offense  on  account  of  which  the  divorce  is  asked,  where  the  inhu- 
man treatment  is  continued  during  the  time  of  such  cohabitation. 
Id. 

AUMONT. 

8.  Wfiere  the  amount  of  the  husband's  property  was  variously 
estimated  to  be  from  twelve  to  thirty-seven  thousands  of  dollars 
above  all  indebtedness,  Jield,  that  an  award  to  the  plaintiff  as 
alimony  of  four-sevenths  of  a  piece  of  property  valued  at  fifteen 
thousands  of  dollars,  and  the  sum  of  two  hundred  and  fifty  dollars 
for  attorney's  fee,  was  not  excessive.    Id, 

DOWER.    See  Husband  and  Wife,  2. 

ELECTION     See  Agency,  8;  Assignment  for  Benefit  of  Creditors.  4 

EMBEZZLEMENT. 

INDIOTMENT. 

1.  Variance,  Where  an  indictment  for  embezzlement  is  bsMpd 
upon  the  employment  of  one  as  agent  for  the  sale  of  certain  pei^ 
sonal  property  to  a  person  named,  proof  on  the  pait  of  the  state 
of  authority  to  sell  to  any  person  is  not  such  a  variance  as  will 
support  a  motion  for  verdict  in  favor  of  the  defendant.  8t<;^  o. 
Foley,, 9^, 

B'i9  Indictment. 

Proof  op. 

2,  Surplusage,  Where  an  indictment  for  embezzlement  alleges 
the  various  purposes  to  which  the  funds  converted  were  used, 
proof  of  such  allegations  is  not  necessary  to  a  conviction.  StcUe  v. 
King,  687. 

8.  Receipt— demand — accounting.  Such  charge  will  be  consid- 
ered established  where  the  evidence  shows  the  receipt  of  the  prop* 
erty  in  question  by  the  accused  as  agent  for  the  person  named  as 
principal,  and  that  upon  demand,  at  a  time  when  the  principal 
was  entitled  to  an  accounting,  he  failed  and  refused  to  account  for 
the  same.    State  v.  Foley,  86. 

4.  After  the  board  of  supervisors  had  made  demand  upon  the 
defendant  for  a  settlement  of  his  accounts  as  treasurer,  and  time 
had  been  given  him  to  write  up  his  books,  and  he  had  been  urged 
by  the  board  from  time  to  time  to  produce  the  money  that  should 
be  in  his  custody,  the  defendant  tendered  some  money  and  bank 
drafts  necessary  to  make  up  the  amount,  but  the  board  refused  to 
receive  the  drafts  as  money,  and  again  defendant  produced  the 
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prox>er  amount  of  money,  but  the  board  refused  to  settle  with  him» 
because  he  demanded  that  the  money  be  immediately  returned  to 
him.  When  defendant  was  finally  removed  from  office,  he  wai 
found  to  be  in  default  in  the  sum  of  over  twenty  thousand  dollars, 
and  no  explanation  of  the  defalcation  was  made  upon  the  triaL 
Held^  that  the  charge  of  embezzlement  was  supported  by  the  evi* 
denoe.    State  v.  King,  587. 

6.  The  introduction  of  the  record  of  the  board  of  supervisors 
in  such  case  to  show  the  report  of  the  defendant  as  treasurer 
held^  to  be  without  prejudice,  when  the  report  itself  was  after- 
wards introduced  in  evidence.    Id* 

EQUllT. 

JUUISDICnON. 

1.  Accounting  between  partners.  An  action  for  an  accounting 
between  partners  involving  charges  of  fraud,  accident  or  mistake, 
and  requiring  extended  investigations  of  books  of  account  and 
invoices,  is  properly  brought  in  equity.      Dondtiue  v,  McCosh,  296. 

3.  Mistake  of  law.  The  voluntary  payment  by  a  county, 
through  its  authorized  agents,  of  fees  claimed  by  one  for  services 
rendered  in  his  capacify  as  sheriff  of  the  county,  under  the  mutu- 
ally mistaken  belief  that  the  county  is  legally  bound  therefor,  is  a 
mistake  of  law  and  not  of  fact,  and  will  not  support  an  action  for 
the  recovery  thereof  by  the  county.    Painter  v.  Polk  County,  242, 

ACCOUNTINa. 

8.  Pleading-'-evideTice,  In  an  action  in  equity  for  an  account- 
ing with  defendant,  based  upon  the  latter's  possession  of  certain 
promissory  notes  delivered  to  it  as  collateral  security  for  a  debt 
owing  it  by  plaintiff's  assignor,  the  plaintiff  alleged  in  his  petition 
that,  after  the  payment  of  defendant's  claim,  a  large  number  of 
notes  yet  remained  in  its  hands,  **  which  were  valuable,"  and  that, 
upon  demand,  defendant  had  refused  to  surrender  or  account  for 
the  same.  Held,  that  under  a  general  denial  in  the  answer,  the 
defendant  was  entitled  to  show  that  the  notes  were  of  no  value  at 
any  time.    Sickles  v,  Dallas  Center  Bank,  408. 

4.  Decree,  Under  the  evidence,  held,  that  the  plaintiff  was 
entitled  to  a  decree  reqidring  defendant  to  surrender  the  notes  in 
controversy,  and  for  costs  of  suit  in  the  district  court.  [GaANOEBy 
J, t  dissenting  "l    Id. 

See  Estoppel,  1. 

Specific  perfobmancb. 

5.  Oift-'evideniee,  The  defendant,  a  man  advanced  in  years, 
toeing  the  owner  of  two  hundred  and  twenty  acres  of  land,  and 
uaving  three  sons  and  a  daughter,  wrote  two  of  the  f otmer,  who 
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resided  in  a  distant  state,  that  if  they  would  return  home  he  would 
defray  a  part  of  their  traveling  expenses,  divide  his  land,  with  the 
exception  of  five  or  six  acres  reserved  for  his  own  use,  into  equal 
parts,  apportion  the  same  by  each  of  the  children  drawing  cuts  for 
his  share,  and  then  he  would  ask  no  more  than  the  fourth  part  of 
what  they  could  raise.  The  absent  sons  returned  home,  and,  after 
a  residence  of  some  months  with  their  parents,  the  plaintiff  took 
up  his  residence  in  a  log-house  on  a  part  of  the  farm  that  was 
marked  off  and  designated  as  for  him,  and  continued  to  occupy 
and  farm  the  same  for  about  twelve  years,  when  he  made  a  sale 
of  all  his  personal  property,  removed  to  another  state,  entered  one 
hundred  and  sixty  acres  of  land,  and  remained  there  a  year  or 
two  until  he  had  proved  up  the  same  as  a  homestead.  During 
plaintiff's  absence  his  father  rented  the  land  that  had  been  occu- 
pied by  him  to  another,  but  upon  plaintiff's  return  he  again  took 
possession.  Held,  that  the  evidence  was  insufficient  to  establish  an 
agreement  on  the  part  of  the  defendant  to  convey  to  plaintiff  as  a 
gift  the  land  occupied  by  him .     Lich  v»  Lich,  84.  » 

Submission  of  law  questions  to  jury.  j 

6.  WiU  not  affect  right  of  trial  de  novo  on  appeal.  The  sab* 
mission  of  questions  of  fact  in  an  equity  cause  to  a  jury  for  deter- 
mination, though  contrary  to  the  rules  of  practice  prescribed  by 
the  Ck)de  for  the  court  of  chancery,  will  not  have  the  effect  to 
transfei:  the  case  to  the  law  side  of  the  court,  nor  to  deprive  the 
parties,  upon  appeal,  to  a  trial  de  novo  in  the  supreme  comW 
Frank  v,  Hollands,  164. 

ESTATES  OF  DECEDENTS.  ' 

Discharge  of  executors  and  administrators. 

1.  Without  notice  to  claimants  invalid.  The  discharge  of  an 
administrator  after  the  statutory  period  for  the  filing  of  claims, 
while  a  claim  of  the  third  class,  duly  verified  and  filed,  remains 
unsettled,  nor  in  any  manner  acted  upon,  by  the  administrator,  nor 
by  the  court,  though  not  admitted  nor  proved,  without  notice  to 
the  claimant  of  the  application  for  discharge,  is  invalid,  and  may 
be  set  aside  on  petition  by  such  claimant  therefor.  Godes  v.  Has- 
sen,  197. 

2.  Notice — insolvency  of  estate,  in  such  case  it  is  not  neces- 
sary for  the  claimant  to  show  that  the  estate  was  solvent,  nor 
that  the  administrator  had  assets  with  which  to  pay  his  claim. 
Prejudice  will  be  presumed.    Id. 

ESTOPPEL. 

Recitals  in  receipt. 

1.  Trustee  and  cestui  que  trust— accounting.  A  cestui  que  trust 
is  not  estopped  from  claiming  ^n  accounting  with  his  trustee^ 
because  of  a  receipt  made  to  the  latter  aclrnowledginf;  full  satis- 
faction of  the  interest  oi  the  cestui  que  trust  iu  the  tru^t  estate,  and 
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discharging  the  trustee  from  further  liability  therein,  where  the 
settlement  in  pursuance  of  which  such  receipt  was  made  was 
based  upon  the  false  representations  of  the  trustee,  and  the  cestui 
que  trust  was  ignorant  of  the  real  condition  of  the  estate.  Barton 
V.  Fuson^  575. 

Municipal  obdbrs. 

2,  For  illegal  indebtedness—not  an  estoppel  against  denial  of 
liability.  The  township  trustees  having  agreed  that  the  town- 
ship clerk  should  receive  certain  moneys  held  by  the  county 
treasurer,  and  that  therewith  all  the  legal  debts  of  the  township 
should  be  paid,  the  county  treasurer  paid  to  said  clerk  the  proceeds 
of  a  tax  levied  and  collected  for  the  payment  of  the  orders  above 
referred  to.  Held,  that  the  orders  not  bein^  a  legal  debt,  the 
officers  of  the  township  were  not  estopped,  under  their  agreement, 
from  denying  liability  for  the  money  so  received.  Cass  County 
Bank  v.  Conrad,  482. 

Through  laches. 

8.  Omission  to  assert  title  against  tax  deed  for  twenty-eight 
years.  A  tax  deed  issued  upon  insufficient  notice  will  not  be 
deemed  invalid  as  against  one  claiming  the  property  as  owner, 
whose  interest  therein  does  not  appear  of  record,  and  who  for 
nearly  twenty-eight  years  stood  silently  by  and  permitted  others 
to  pay  the  taxes  thereon,  and  spend  money  and  labor  in  acquiring 
title  and  improving  the  land.    Baird  v,  EUsworth,  620. 

4.  Oumership  of  land — adverse  claimants.  Certain  facts  held 
to  constitute  such  laches  on  the  part  of  the  plaintiff  as  to  estop  him 
from  claiming  title  to  certain  real  estate  adverse  to  defendants. 
Withrowv.  Walker,^!. 

AGAINST  VENDOR. 

6.  Pharmacy  law — evasion — estoppel.  Where  the  owner  of  a 
stock  of  merchandise  transferred  the  same  to  another,  to  be  held 
and  treated  by  him  as  its  ostensible  owner,  for  the  purpose  of 
evading  the  law  relating  to  registered  pharmacists,  and  the  prop- 
erty is  levied  upon  under  execution  as  that  of  the  person  so  in 
possession,  the  real  owner  will  be  estopped  from  claiming  any  title 
thereto.    Mcintosh  v,  Wilson^  ZZ9. 

See  Partnership ;  Agency. 

EVIDENCE. 

Materiautt. 

1.  Sale — mortgage — notice.  In  a  contest  between  mortgagees 
of  certain  personal  property  as  to  the  priority  of  their  respective 
mortgages,  testimony  of  third  persons  on  behalf  of  plaintiff  as  to 
whether  they  had  heard  of  the  saie  under  which  defendant 
claimed,  held  immateriaL    Lansley  v.  Van  AlstynCy  476. 
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2.  Murder — sale  of  revolvers*  A  witness  for  the  defendant, 
having  testified  to  having  sold  two  revolvers  to  the  accused,  was 
asked  various  questions  on  cross-examination,  as  to  whom  the 
same  were  charged  on  his  booiss.  and  whether  they  were  not 
charged  to  defendant's  employers.  Held,  that  the  inquiry  was 
material.    State  v.  Row,  188. 

3.  Discharge  of  witness  for  prosecution  in  criminal  cause.  The 
exclusion  of  the  testimony  of  a  witness,  upon  a  trial  for  a  crimi- 
nal offense,  that  he  was  subpoenaed  by  the  state  and  had  been 
discharged  by  its  counsel  without  being  called  to  testify,  is  not 
erroneous,    Xd> 

4.  Intoxicating  liquors— illegal  sale.  In  a  prosecution  for  the 
illegal  sale  of  intoxicating  liquors  to  a  person  named,  the  books  of 
an  express  company  showing  the  dates  upon  which  boxes  of  goods 
shipped  from  the  defendant's  place  of  residence  to  such  person 
were  received  at  the  residence  of  the  latter,  and  that  they  were 
delivered  to  him,  and  the  date  of  such  delivery  is  material.  State 
t7.  Kriechbaum,  688. 

5.  Personal  injury—belief  of  coemploye.  In  an  action  for  dam- 
ages for  a  personal  injuiy  sustained  by  a  '*  wiper ''  while  engaged 
in  coupling  a  car  to  an  engine,  evidence  of  the  belief,  expectation 
or  purpose  of  a  coemploye  in  charge  of  the  engine,  with  which 
said  coupling  was  made,  as  to  the  action  of  the  employe  making 
the  coupling,  of  which  the  latter  had  no  knowledge,  is  not  admis- 
sible In  an  action  to  recover  for  injuries  sustained  in  such  service. 
Grannie  v,  C,  St.  F.  <fc  K.  C.  Ry.  Co.,  444. 

Relbvanct. 

9,  Incest— quarrels  between  father  and  sons.  Upon  a  trial 
under  an  indictment  for  the  crime  of  incest  committed  by  a  father 
with  his  daughter,  evidence  that  the  defendant  had  six  years  pre- 
viously quarreled  with  his  sons,  and  caused  them  to  leave  his  house, 
for  causes  having  no  relation  to  the  commission  of  the  crime,  is 
irrelevant.    State  v.  Moore,  578. 

7.  Accounting—pleading — general  denial.  In  an  action  in  equity 
for  an  accounting  with  defendant,  based  upon  the  latter*s  possession 
of  certain  promissory  notes  delivered  to  it  as  collateral  security 
for  a  debt  owing  it  by  plaintiff  *s  assignor,  the  plaintiff  alleged  in 
his  petition  that,  after  the  payment  of  defendant's  claim,  a  laige 
number  of  notes  yet  remained  in  its  hands,  "  which  were  valuable,** 
and  that,  upon  demand,  defendant  had  refused  to  surrender  or 
account  for  the  same.  Held,  that  under  a  general  denial  in  the 
answer,  the  defendant  was  entitled  to  show  that  the  notes  were  of 
no  value  at  any  time.    Sickles  v.  DaUas  Center  Bank,  408L 
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8.  Payment  of  promissory  note.  In  an  action  upon  two  prom- 
issory notes,  held  by  plaintiff  as  guardian,  the  defendant  pleaded 
payment,  and  alleged  that  the  notes  were  not  surrendered  because 
of  the  representations  of  plaintiff  that  the  same  were  lost  or  mis- 
laid. The  plaintiff  admitted  that  the  notes  had  been  mislaid,  but 
alleged  that  it  was  through  fault  of  the  bank  where  they  were 
deposited,  and  denied  payment.  Held,  under  the  issue  thus  pre- 
sented, that  defendant  might  show,  that  about  six  years  after  the 
alleged  payment  the  plaintiff  voluntarily  executed  a  trust  deed  as 
additional  security  to  the  sureties  upon  his  bond  as  guardian,  and 
all  the  facts  leading  to  its  execution ;  also  the  reports  made  by 
plaintiff,  as  guardian,  showing  how  he  treated  the  notes  in  ques- 
tion ;  also  such  accountings  as  tended  to  show  whether  the  money 
had  been  received  ;  and  the  failure  of  defendant  at  times  to  make 
reports  of  his  doings  as  required  by  law.  Shockley  v.  Van  Eaton, 
417. 

9.  Under  the  defense  of  payment  to  an  action  upon  a  promis- 
sory note^  evidence  of  plaintiff  *8  conduct  in  other  transactions, 
entirely  independent  of  that  in  controversy,  indicating  a  defective 
memory  and  liability  to  mistake,  is  not  competent.    Id. 

10.  Neither  is  it  competent  for  the  defendant  to  show  in  such 
case  that  the  plaintiff  was  sick  and  affected  mentally  about  five 
years  after  the  date  of  the  alleged  payment.    Id, 

11.  Libel — malice.  Upon  cross-examination  the  defendant  was 
asked  if  he  had  not  formerly  supported  the  subject  of  the  alleged 
libel  for  office  ;  also,  whether  he  had  not  solicited  his  support  for  a 
particular  office  ;  to  both  of  which  questions  the  defendant  objected 
as  being  incompetent  and  immaterial.  Held^  that,  as  defendant's 
publication  of  the  libel  may  have  been  prompted  through  disap- 
pointment in  not  receiving  the  coveted  office,  proof  of  the  facts 
sought  to  be  elicited  was  proper  as  tending  to  show  malice  on  the 
part  of  defendant    State  v.  Condble,  60. 

CJOMPETKNCY. 

12.  Parol  testimony— contents  of  lost  letter.  After  proof  of  the 
loss  of  a  letter  received  by  the  defendant,  in  company  with  an  affi- 
davit to  the  facts  charged  in  the  alleged  libelous  article,  the  defend- 
ant proposed  to  show  the  contents  of  such  letter  to  be,  that  the 
writer  had  investigated  the  case,  and  was  satisfied  that  the  facts 
set  out  in  the  affidavit  were  true,  but  there  was  no  ruling  upon  the 
offer  of  such  proof,  nor  any  effort  to  introduce  the  evidence  after 
making  the  offer.  Held,  that,  while  the  defendant  would  have 
been  entitled  to  prove  the  contents  of  the  letter  as  stated,  no  error 
could  be  predicated  upon  the  refusal  of  the  district  court  to  admit 
secondary  evidence  of  such  letter  before  defendant's  statement  of 
what  he  expected  to  prove  thereby.  Id, 
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18.  Parol  testimony — subject-matter  of  letter.  After  the  intro- 
duction of  oral  evidence,  against  the  objection  of  defendant,  to  the 
fact  that  a  letter  had  been  written  the  defendant  concerning  the 
policy  in  question,  the  proof  of  loss,  and  payment  thereunder, 
the  plaintiff  offered  in  evidence  a  letter  received  from  defendant's 
attorney,  purporting  to  be  in  reply  to  the  above,  and  stating  the 
reason  why  payment  of  the  policy  was  refused  to  be  the  taking  out 
of  additional  insurance,  and  other  Irregularities,  in  violation  of  the 
policy,  but  making  no  objection  to  the  sufficiency  of  the  proof  of 
loss.  Held,  that  parol  evidence  to  the  fact  of  plaintiff 's  letter  and 
its  subject-matter  was  competent,  and  that  the  admission  of  the 
defendant's  reply,  though  not  pertaining  to  a  fact  in  issue,  was 
error  without  prejudice.    Haganv.  Merchants',  etc,  Ins.  Co.,  831. 

14.  Parol  evidence  of  title  to  real  estate.  Where  the  question 
of  title  to  real  property  is  only  incidentally  involved  in  a  cause, 
parol  evidence  of  such  fact  will,  in  the  absence  of  any  objection 
thereto,  be  regarded  as  competent,  and  its  competency  cannot  be 
questioned  for  the  first  time  on  a  mot'on  by  the  opposite  party  for 
an  instruction  to  the  jury  to  return  a  verdict  in  its  favor.  Fish  v. 
Chicago,  R.  I.  db  P.  Ry.  Co.,  280. 

15.  Parol  evidence  to  escplain  return  of  execution.  The  sher- 
iff 's  return  of  the  execution  showed  that  the  two  tracts  of  land 
were  offered  separately,  but  did  not  show  which  was  offered  first 
Held,  that  it  was  competent  to  show  by  parol  evidence  the  order  in 
which  the  different  parcels  were  offered  for  sale.  Smith  v.  DeKock, 
635. 

16.  Parol  testimony — insurance— proof  of  loss.  The  form  or 
sufficiency  of  the  proof  of  loss  made  by  plaintiff  not  being  in  issue, 
but  simply  the  fact  whether  such  proof  had  been  made,  held,  that 
such  fact  might  be  established  by  parol,  and  no  prejudice  could 
arise  from  the  introduction  of  secondary  evidence  of  the  notice 
served  upon  the  defendant.  Bagan  v.  Merchants^  etc.  Ins*  Co., 
821. 

17.  Eacplanation  a^  to  signature  to  written  instrument.  In  an 
action  involving  the  validity  of  a  conveyance  of  the  property  of  a 
copartnership,  a  member  of  the  firm  may  be  permitted  to  testify 
that  his  signature  to  such  instrument  was  obtained  without  his 
knowledge  of  the  fact  that  it  was  intended  in  part  in  payment  of 
the  private  indebtedness  of  one  of  his  copartners.  NewdX  <t  Co.  v. 
Martin  et  al.,  238. 

18.  In  such  action  evidence  that  such  partner  assented  to  said 
conveyance,  with  full  knowledge  of  its  purpose,  after  the  rights  of 
creditors  had  attached,  is  incompetent.    Id, 
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19.  Dedarationa,  Where  a  man  and  a  woman  have  been 
indicted  jointly  for  l3wd  cohabitation,  proof  of  the  declarations  of 
one  of  the  defendants  to  third  persons,  and  not  in  the  presence  of 
the  other  defendant,  is  admissible  in  evidence  ;  but  the  jury  should 
be  instructed  as  to  the  effect  to  be  given  such  testimony.  State  v, 
MUler,  72. 

20.  Declarations  of  witness  deceased.  Proof  of  the  declara- 
tions of  a  witness,  since  deceased,  upon  the  trial  of  one  on  pre- 
liminary information  for  assault  and  battery,  may  be  made  in  a 
subsequent  trial  of  the  same  defendant  on  a  charge  of  murder, 
based  upon  the  same  act,  by  a  witness,  who  was  present  at  the 
former  trial,  and  heard  the  testimony  of  such  deceased  witness, 
and  remembers,  and  can  repeat,  the  substance  of  the  whole  of  his 
testimony,  though  he  cannot  remember  the  exact  language  used  by 
the  deceased,  nor  state  the  facts  in  the  order  in  which  they  were 
testified  to.    State  v.  O'Brien,  88. 

21.  Declarations  of  vendor  in  cases  of  fraud.  In  such  an 
action,  the  declarations  of  the  vendor,  made  under  oath,  in  relation 
to  transactions  between  him  and  the  vendee,  but  in  the  absence  of 
the  latter,  and  after  the  consummation  of  the  sale,  are  not 
admissible  in  evidence  as  against  the  vendee,  even  under  an  issue 
as  to  a  conspiracy  between  the  parties  in  such  transaction  to 
defraud  creditors.    Allen  v.  Kirkf  658. 

22.  Declarations  of  husband  and  wife  against  each  other.  In 
an  action  by  a  married  woman  proof  of  the  declarations  of  her 
husband,  alleged  to  have  been  made  while  acting  as  the  agent  of 
the  wife,  are  not  admissible  in  evidence  against  the  wife  in  the 
absence  of  proof  of  such  agency.    Judge  v.  Jordan,  510. 

28.  Declarations  of  coconspirators.  It  is  not  the  rule  that 
when  a  conspiracy  is  formed  all  admissions,  acts  and  declarations 
of  a  coconspirator  may  be  put  in  evidence  against  the  others,  but 
only  such  as  are  done  or  made  in  furtherance  of  their  plans.  State 
V.  McOee,  17. 

24.  Declarations  of  coconspirators^ res  gestoB,  The  court 
instructed  the  jury  *'that  no  evidence  of  anything  said,  done  or 
written  by  the  plaintiff 's  vendor,  or  the  other  alleged  coconspira- 
tors, could  be  considered  against  the  plaintiff,"  unless  they  found 
that  she  had  entered  into  said  conspiracy,  and  that  what  was  said 
or  done  was  in  furtherance  of  the  common  design.  Held,  that,  in 
view  of  the  subject  of  the  instruction,  it  was  not  to  be  construed 
as  excluding  from  the  consideration  of  the  jury  acts  and  declara- 
tions of  the  persons  named  which  would  be  competent  as  part  of 
the  res  gestce,  though  no  conspiracy  existed.    Allen  v.  Kirk,  658. 
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25.  Declarations  of  agent-— ^payment.  Proof  of  declarations 
made  by  an  agent  in  the  course  of  his  employment  for  the  sale  and 
lease  of  certain  lands,  that  such  lands  had  been  conveyed  to  his 
principal  in  payment  of  a  promissory  note  held  by  the  principal 
against  the  latter^s  grantor,  is  not  admissible  in  an  action  by  the 
principal  against  the  grantor  for  the  collection  of  such  note  to 
bhuw  payment  thereof.    Sioux  Vol,  State  Bank  v.  Kellogt  1S4. 

26.  Ante-mortem  statement.  An  ante-mortem  statement  by 
the  victim  of  an  assault  resulting  in  death,  made  at  a  time  when 
he  believes  that  his  death  is  near  at  hand,  and  giving  the  facts  as 
be  claims  them  to  be,  is  competent  evidence  against  one  accused 
of  making  such  assault ;  and  its  admission  in  evidence  will  not  be 
deemed  erroneous  by  reason  of  a  single  incompetent  statement 
therein  which  might  have  been  excluded  upon  the  objection  of 
the  defendant.    State  v,  O  *Brien,  88* 

27.  Ante-mortem  statement.  The  victim  of  defendant's  assault  \ 
was  wounded  in  the  bowels,  causing  his  death  two  days  there- 
after. Some  time  after  the  shooting,  but  on  the  same  day,  the 
county  attorney  waited  upon  the  wounded  man,  and,  after  talking 
with  him,  requested  that  he  make  a  statement  for  use  in  court. 
Such  statement  was  thereupon  made,  presenting  a  brief  narrative 
of  the  material  facts  connected  with  the  shooting,  and  reciting 
that  affiant  made  it  freely,  that  he  was  in  his  right  mind,  and  that 

>  same  was  made  in  the  belief  that  he  could  not  get  well  of  the 
wound  he  had  received.  Held,  that  the  statement  was  competent 
as  a  dying  declaration.    State  v.  Murdy,  608. 

28.  Public  officer— proof  of  capacity.  Testimony  that  one  has 
acted  in  the  capacity  of  a  stated  public  official  is  competent  evi- 
dence that  he  occupies  such  official  position.    State  v.  Row,  138. 

29.  Sales—ability  of  vendee  to  pay. — Evidence  that,  some 
time  prior  to  the  date  of  the  sale  in  question,  the  vendee  offered 
twenty-five  hundred  dollars  for  a  house,  and  at  the  time  had  a 
large  package  of  money  in  her  hand,  held,  competent  as  showing 
the  vendee's  ability  to  pay  for  the  goods  purchased.  AUen  v. 
rirk,  658. 

LO.  Valxies-stock  of  merchandise.  The  value  of  a  stock  of 
uiciv^lmndise  cannot  be  shown  by  estimates  thereof  made  by  per- 
sons inexperienced  in  buying  or  selling  goods  in  the  same  line, 
without  examination,  and  without  knowledge  as  to  their  quality, 
'quantity  or  cost.    Id. 

31.  Libel— truth  of  statements.  The  libelous  matter,  upon 
which  the  indictment  was  based  in  this  case,  charged  a  candidate 
for  office  with  an  agreement  to  sell  an  appointment  to  an  office 
supposed  to  be  under  his  control  if  elected,  but  the  other  party  to 
tlie  agreement  was  not  naiiA^i  in  the  indictment.    Held,  that  the 
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person  subfiequently  receiving  such  appointment,  upon  the  recom- 
mendation of  such  candidate,  although  not  the  person  with  whom 
the  defendant  had  charged  the  agreement  had  been  made,  might 
be  permitted  to  testify  upon  the  trial  that  he  never  gave,  nor 
offered  to  give,  anything  to  secure  the  appointment,  as  tending  to 
show  that  the  charge  contained  in  the  alleged  libel  was  untrue. 
StaH  V,  Conable,  60. 

82.  I4bel — contemporaneous  pttblications.  Upon  a  trial  under 
an  indictment  for  libel  based  upon  a  speciiio  portion  of  an  article 
published  during  a  political  campaign  concerning  a  candidate  for 
office,  the  balance  of  such  article  and  other  disparaging  articles 
published  by  the  defendant  during  the  same  campaign,  and  con- 
cerning the  same  candidate,  though  not  of  a  libelous  nature,  may 
be  given  in  evidence  by  the  state,  if,  taken  in  connection  with  the 
alleged  libel,  they  will  assist  in  determining  the  motive  with 
which  the  publication  was  made.    Id, 

88.  FevBonal  if^ry — complaints  of  pain ,  The  testimony  of  a 
witness  as  to  complaints  of  pain  or  disease  made  by  the  plaintijff  a 
week  after  the  accident  in  which  his  injury  was  sustained  is 
competent  to  show  the  condition  of  plaintiff's  health,  and  the 
permanency  of  the  injury  received.  Blair  v,  Madison  County, 
818. 

84.  Railroad  suntch—proof  of  construction  hy  attorney.  After 
the  testimony  of  defendant's  station  agent,  where  the  accident 
occurred,  that  he  had  held  such  position  prior  to  the  time  of  the 
accident  and  up  to  the  time  of  the  trial,  and  did  not  know  of  any 
change  in  the  switch  in  question  having  been  made,  one  of  the 
plaintiff 's  attorneys  was  permitted  to  testify  as  to  the  result  of  his 
measurements  of  the  distances  between  the  rails  at  the  switch, 
fourteen  months  after  the  accident,  and  of  experiments  made  by 
him  in  placing  his  foot  between  the  rails,  and  showing  where  the 
foot  could  be  caught  and  where  not,  the  shoe  worn  by  defendant 
being  before  the  jury  at  the  time.  Held,  that  the  evidence  wa> 
competent.    Brooke  v.  C,  R.L  dt  P.  Ry.  Co.,  604. 

85.  Employment  of  minors—  apparent  intelligence.    Testimony 
of  the  apparent  intelligence  of  a  minor,  and  of  his  apparent  under 
standing  of  mill  machinery,  is  not  competent  as  proof  of  his  capac 
ity  to  operate  such  machinery.    Moreover,  where  such  minor  has 
testified  upon  the  trial  the  jury  are  as  competent  as  others  to 
judge  of  his  intelligence.    Sprague  v.  Atlee,  1. 

36.  Resolution  of  city  council— incumbrance  of  streets—repairs 
— evidence.  In  an  action  by  one,  who  had  deposited  rock  in  a  city 
street,  to  recover  of  the  city  the  value  of  such  rock,  which  it  was 
alleged  had  been  used  by  the  city  in  the  repair  of  the  street  at  the 
point  of  such  deposit,  the  plaintiff  introduced  in  evidence  a  reso- 
lution of  the  city  council,  passed  the  year  before  the  appropriation 
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of  material  complained  of,  and  directing  the  street  commissioner 
to  repair  the  street  in  question.  Held,  that  the  evidence  was  com- 
petent upon  the  question  whether  the  citj  authorized  the  repair  in 
which  the  material  was  used,  and  the  question  whether  it  related 
to  the  repair  in  controversy  was  for  the  jury  to  determine.  JSTem- 
per  V,  City  of  Burlington,  854. 

87.  Distinction  between  matters  of  fojci  and  opinion.  An 
inquiry  whether  specified  services  sued  upon  were  rendered  by  an 
attorney  in  pursuance  of  a  particular  contract  calls  for  a  fact  and 
not  an  opinion,  and  is  one  that  may  be  answered  by  the  client 
Jamison  v.  Weaver,  212, 

88.  Damages  in  cases  of  attachment.  In  an  action  for  the  wrong- 
ful suing  out  of  an  attachment  levied  upon  a  stock  of  merchandiae 
which  was  thereupon  removed  from  the  storeroom  where  it  had 
been  kept,  evidence  of  the  value  of  the  stock,  and  that  a  portion 
thereof  was  of  a  perishable  nature,  and  of  the  extent  to  which  the 
same  was  damaged  is  competent.    Id. 

89.  Liquor  nuisances-evidence  of  liquors  found  at  another  place. 
Upon  an  indictment  for  keeping  a  saloon  nuisance,  after  a  witness 
hsid  given  testimony  tending  to  show  that  liquors  were  kept  and 
sold  by  defendant  at  the  place  named,  it  was  proper  to  aUow  him 
to  testify  to  finding  five  barrels  of  bottled  beer  at  the  residence  of 
defendant's  father,  with  whom  defendant  resided,  in  another  part 
of  the  city.    State  v.  lUsley,  49. 

40.  Murder—proceedings  of  coroner's  jury.  The  minutes  of 
the  proceeding  and  verdict  of  a  coroner's  jury  upon  the  inquest 
over  the  body  of  one  murdered  are  not  admissible  in  evidence  upon 
the  trial  of  one  under  indictment  for  such  murder.  State  v.  Bow, 
188. 

41.  Murder— minutes  of  grand  jury.  Two  members  of  the 
grand  jury,  which  had  found  the  indictment  under  which  defend- 
ant was  on  trial,  were  called  by  the  state  on  rebuttal  for  the  pur- 
pose of  proving  what  was  the  testimony  of  one  of  defendant's 
witnesses  before  such  jury,  and  of  thereby  contradicting  his  testi- 
mony given  upon  the  trial.  In  framing  his  questions  to  such 
witnesses  counsel  for  the  state  used  the  minutes  of  the  testimony 
taken  before  the  grand  jury.  Held,  without  determining  whether 
such  use  of  said  minutes  might  not  be  in  a  manner  to  make 
it  prejudicial,  that  the  record  in  this  case  showed  no  just  ground 
for  complaint  on  that  account.    Id, 

42.  Testimony  in  rebuttal— prosecution  for  rape.  Where,  upon 
a  trial  under  an  indictment  for  rape,  the  prosecuting  witness  has 
given  explicit  testimony  to  the  fact  of  the  penetration  of  her  body, 
and  a  physician,  who  had  examined  her  organs  shortly  after  the 
act  is  alleged  to  have  been  committed,  testifies  upon  behalf  of  the 
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accused,  that  at  the  time  of  his  examination  he  found  the  hymen 
''intact"  and  '*  without  rupture,'*  testimony  hy  physicians  for  the 
prosecution  as  to  the  condition  of  the  hymen  at  the  time  of  an 
examination  subsequently  made  by  them,  and  indicating  penetra- 
tion in  fact,  is  competent  as  proof  in  rebuttaL  State  v.  WatsoUt 
880. 

Admissions. 

48.  Testimony  of  toitness  uncontradicted.  Facts  testified  to  by 
a  party  to  a  cause  against  his  interest,  if  unquestioned,  have  the 
force  of  an  admission  as  against  the  party  so  testifying,  and  the 
jury  may  be  so  instructed.    Judge  v,  Jordan,  519. 

44.  Verbal — character  of  evidence.  An  instruction  that,  as  a 
general  rule,  the  statements  of  a  witness  as  to  verbal  admissions 
of  a  party  should  be  received  by  the  jury  with  great  caution,  as 
that  kind  of  evidence  is  subject  to  imperfection  and  mistake,  is 
proper.    AUen  v.  Kirk,  658. 

Best  evidence. 

45.  Testimony  of  experts-physician.  The  question,  put  to  a 
physician  who  had  examined  the  plaintiff,  whether  his  statement 
of  plaintiff 's  injuries  and  symptoms,  and  the  absence  of  external 
appearance  of  injury,  were  *' consistent  with  his  medical  books,' 
is  not  objectionable  on  the  ground  that  the  medical  books  are  the 
best  evidence  of  their  contents.    Blair  v,  Madison  County,  818. 

Testimony  of  experts. 

46.  Personal  injury— defective  machinery — evidence.  In  an 
action  for  damages  for  a  personal  injury  sustained  by  an  employe 
while  operating  a  steam  saw,  which  was  shown  to  be  less  gener- 
ally used  than  other  machines  of  its  kind,  and  the  operation  of 
each  described  to  the  jury,  the  testimony  of  an  expert  that  the 
gauge  of  the  machine  used  by  the  defendant  is  as  safe  as  that  of 
any  other  machines  then  in  use  is  inadmissible.  Sprague  v,  Atlee,  1. 

47.  Basis  of  opinion—previous  testimony  of  other  experts,  A 
witness,  called  as  an  expert,  who  has  heard  the  testimony  of 
another  expert,  given  upon  the  same  trial,  in  the  presence  of  the 
jury,  may  be  asked  to  give  an  opinion  upon  the  state  of  facts  thus 
heard  by  him,  without  the  facts  upon  which  the  opinion  is  to  be 
based  being  put  to  him  in  the  form  of  a  hypothetical  question* 
State  V,  Watson,  880. 

Judicial  notice. 

48.  Organization  of  counties.  Courts  will  take  judicial  notice 
of  the  organization  of  counties  within  the  state.  Pitts  v,  Leunst 
51 ;  Ellsworth  v.  Nelson,  56. 
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BUBDBN  OF  PROOF. 

49.  Alteration  of  written  instrument— pleading^  In  an  action 
to  recover  upon  a  policy  of  insurance  the  insurance  company 
alleged  as  a  defense,  that  the  policy  had  been  altered  since 
delivery  without  its  knowledge  or  consent.  The  plaintiff  denied 
the  alteration,  but  alleged  that  if  any  change  had  in  fact  been 
made  it  was  done  before  delivery  to  the  plaintiff.  Held,  that  the 
defendant's  allegation  charging  an  alteration  of  the  policy  was 
not  such  a  denial  of  the  instrument  as  threw  upon  plaintiff  the 
burden  of  proving  the  execution  of  the  same  ;  but  that  such  proof 
being  necessary  to  support  defendant's  charge  of  alteration,  its 
introduction  by  plaintiff  was  error  without  prejudice.  Hagan  o. 
Merchant8\  etc,,  Ins.  Co.,  821. 

50.  Alteration  of  written  instrument.  A  mere  alteration 
apparent  upon  the  face  of  a  written  instrument  raises  no  presump* 
tion  that  the  same  has  been  fraud  ulentiy  changed  since  its  deliv- 
ery, and  will  not  impose  upon  a  party  claiming  thereunder  the 
burden  of  explaining  such  change  before  introducing  it  in  evi- 
dence.   Id. 

51.  Fraudulent  conveyance -- instructions.  The  defendant 
asked  that  the  jury  be  instructed  that,  if  plaintiff  *»  vendor  was 
insolvent,  and  made  the  sale  in  question  to  defraud  his  creditors, 
"and  the  9ale  is  surrounded  with  suspicious  circumstances  in 
other  respects,"  it  is  incumbent  upon  the  plaintiff  to  show,  by 
competent  evidence,  satisfactory  to  the  jury,  that  she  paid  for  the 
stock  of  goods  as  claimed  by  her;  and  that  the  ease  and  facility 
with  which  a  fictitious  payment  may  be  fabricated  require  that 
she  produce  all  the  proof  which  may  reasonably  be  supposed  to  be 
in  her  power  of  the  reality  and  fairness  of  the  transaction,  and 
that  the  want  of  clear  proof  in  this  regard,  and  without  any  satis- 
factory explanation  as  to  where  the  money  which  she  claimed  to 
have  paid  came  from,  and  how  it  was  obtained,  is  evidence  of 
fraud,  and  it  is  not  sufficient  that  the  plaintiff  merely  make  proof 
of  payment,  but  she  must  give  a  reasonable  explanation  as  to 
where  the  money  came  from,  and  how  it  was  obtained,  which  she 
claims  to  have  paid  for  the  stock,  as  such  proof  is  within  her 
knowledge  and  power.  Held,  that  the  instruction  called  for  more 
than  a  preponderance  of  the  evidence  to  establish  payment,  and 
was  rightly  refused.    AUen  v.  Kirk,  658. 

53.  Intoxicating  liquors—saJes  by  nolder  of  permit.  Where  a 
prosecution  for  the  illegal  sale  of  intoxicating  liquors  is  against 
one  holding  a  permit  under  the  law  to  sell  intoxicating  liquors, 
and  the  fact  that  sales  of  liquors  have  been  made  by  defendant  is 
not  questioned,  the  burden  of  proof  is  upon  him  to  show  that  the 
sales  were  not  in  violation  of  law.    State  v.  Kriechbaum,  688. 
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08.  Embezzlement-^pleading,  Where  an  indictment  for  embex- 
ziement  alleges  the  various  purposes  to  which  the  funds  converted 
were  used,  proof  of  such  allegations  is  not  necessary  to  a  convio- 
tion.   State  v.  King,  587. 

Lbadinq  questions.  '^       ^ 

54.  May  be  put  to  prosecutrix  in  prosecution  for  rape.  Upon 
a  trial  under  an  indictment  for  rape  committed  upon  a  girl  of 
immature  years,  leading  questions  may,  in  the  discretion  of  the 
court,  be  asked  the  girl  as  to  the  position  occupied  by  the  accused 
at  the  time  the  act  is  alleged  to  have  been  performed,  as  to  any 
pain  caused  her  by  defendant*s  act,  and  as  to  evidence  of  violence 
subsequently  found  upon  her  clothing.    State  v,  Watson,  880. 

Cboss-ezamination« 

55.  Matters  not  inquired  of  on  direct  examination.  Matters 
which  were  not  inquired  of  on  examination  in  chief  are  not  the 
proper  subject  for  cross-examination.    Linden  v.  Qreen,  865. 

56.  Impeachment  of  witnesses—former  conviction  for  cinminal 
offense,  A  person  on  trial  for  a  criminal  offense,  who  testifies  in 
his  own  behalf,  may,  for  the  purposes  of  impeachment,  be  ques- 
tioned on  cross-examination  as  to  former  convictions  for  offenses 
previously  committed  by  him.    State  v,  O'Brien,  08. 

57.  Murder— defendant* s  reputation.  On  a  trial  for  murder^ 
after  a  witness  for  defendant  had  testified  that  his  reputation  for 
being  a  quiet  and  peaceable  citizen  was  good,  it  was  error  to  allow 
him,  on  cross-examination,  to  be  interrogated  as  to  his  participa- 
tion in  particular  quarrels.  But,  where  the  answers  were  all 
favorable  to  defendant,  the  error  was  no  ground  for  complaint  on 
his  part.    State  v.  McQee,  17. 

59.  Burglary— testimony  of  accused,  A  defendant,  on  trial  for 
the  crime. of  burglary,  who  has  testified  on  direct  examination  to 
having  seen  a  stranger  come  out  of  the  premises  entered  as  he 
went  in,  may  be  required  on  cross-examination  to  state  who 
remained  on  the  premises  in  question.    State  v.  O'Brien,  03. 

59.  Sales  of  personal  property— fraud.  While,  in  an  action 
involving  the  validity  of  a  sale  of  personal  pro]>erty,  alleged  to 
have  been  made  to  defraud  creditors,  a  wide  latitude  should  be 
allowed  in  the  cross-examination  of  the  parties  thereto,  yet,  where 
the  record  shows  an  extended  cross-examination  of  a  party,  the 
cause  will  not  be  reversed  because  certain  questions,  pertaining  to 
matters  of  an  incidental  or  immaterial  nature,  or  which  were  cov- 
ered by  previous  inquiries,  were  not  permitted.    AUen  v.  Kirk,  658. 
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60.  Agreement  to  convey  real  estate.  The  plaintiffs,  who  are 
huBband  and  wife,  brought  this  action  against  the  executor  of  the 
will  of  the  husband's  stepmother  to  secure  the  performance  of  an 
alleged  parol  agreement,  made  by  the  stepmother,  during  her  life- 
time, to  convey  to  them  certain  real  and  personal  property  in  con* 
sideration  of  care  and  attention  to  be  given  to  her  person  and 
estate.  The  evidence  showed  that  such  care  and  attention  was 
given  the  deceased  until  her  death,  but  it  amounted  to  little  more 
than  what  might  reasonably  be  expected  from  plaintiffs  in  view 
of  the  relationship  of  the  parties.  The  value  of  the  property  in 
question  was  above  ten  thousands  of  dollars,  and  there  was  no  evi- 
dence of  any  express  agreement  for  its  con  Mce.  The  deceased^ 
however,  had  been  infirm  for  several  years  piior  to  her  death,  dur- 
ing a  part  of  the  time  being  incapable  of  taking  care  of  herself,, 
and  a  number  of  times  gave  expression  to  her  gratitude  to  plain- 
tiffs for  remaining  with  and  caring  for  her,  and  of  her  intention 
to  leave  said  property  to  them  for  a  home  upon  her  decease.  Heldt 
that  the  evidence  failed  to  show  an  agreement  to  convey.  [Beck, 
J.,  dissenting.]    Sample  v.  Collins,  23. 

61.  Agreement  to  obtain  release  of  dower.  In  an  action  to 
foreclose  a  mortgage  on  real  property  for  the  collection  of  one- 
sixth  of  the  purchase  price  thereof,  the  defendant  claimed  that  he 
held  a  deed  of  the  plaintiff  *s  interest  in  the  land  only,  and  that  at 
the  time  of  the  purchase  the  plaintiff  agreed  to  make  the  title  com- 
plete by  obtaining  his  wife's  signature  thereto.  The  defendant'^ 
testimony  was  corroborated  by  two  witnesses  who  were  present  at 
the  exchange  of  papers.  The  plaintiff's  denial  of  such  agreement 
was  unsupported  by  direct  evidence,  except  that  one  witness,  who 
was  present  when  the  terms  of  sale  were  talked  over,  testified  that 
nothing  was  then  said  about  the  wife,  but  it  appeared  that  prior  to 
the  sale  the  plaintiff  and  his  wife  had  separated,  and  a  suit  between 
them  was  then  pending  for  a  divorce,  in  which  the  defendant  was 
attorney  for  plaintiff,  and  had  advised  plaintiff,  prior  to  the  execu- 
tion of  the  deed  in  controversy,  to  obtain  a  conveyance  to  these 
lands  from  his  wife,  which  he  did,  and,  after  the  deed  to  defend* 
ant,  delivered  the  same  to  said  defendant  at  his  request.  Beld^ 
that  the  claim  of  defendant  was  supported  by  the  evidence,  and 
that  plaintiff 's  petition  should  be  dismissed.    Blasser  v.  Moats,  460, 

63.  Alteration  of  written  instrument.  The  plaintiff,  having 
commenced  this  action  to  foreclose  a  mortgage,  the  mortgagor 
answered  admitting  his  signature  to  the  instrument,  but  aU^ng 
that  since  its  execution  the  property  description  therein  had  been 
altered  so  that  it  covered  sixty  acres  of  land  instead  of  twenty, 
and  that  the  additional  forty  acres  constituted  his  homestead. 
These  allegations  were  supported  by  the  testimony  of  the  mortgagor 
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'  and  his  son,  but  the  loan  agent,  who  drew  up  the  mortgage,  testi- 
fied that  it  was  originally  drawn  to  cover  the  sixty  acres,  and  that 
he  refused  to  make  the  loan  on  the  twenty  acres.  Among  other 
circumstances  corrob<»*ative  of  the  loan  agent*s  testimony  was  the 
fact  that  the  twenty  acres  was  insufficient  security  for  the  loan 
made.  Heldy  that  the  burden  of  proof  being  upon  the  mort* 
gagor  the  charge  of  alteration  was  not  established.  Potter  v. 
Kennellyt  90. 

68.  Assignment  of  judgment.  Where  the  assignment  of  a  judg- 
ment has  been  made  a  part  of  the  record  of  the  court,  a  certified 
copy  thereof  is  competent  evidence  in  an  action  on  the  judgment 
in  a  foreign  court,  the  same  as  other  parts  of  the  record.  Coughs 
ran  v.  Oilman,  442. 

64.  Conspiracy—declarations  of  coconspirators— foundation. 
On  the  trial  of  one  of  several  defendants  for  murder,  where  it  was- 
claimed  that  the  crime  was  the  result  of  a  conspiracy  between 
them,  held  that,  before  the  declarations  of  a  codefendant  could  be 
admitted  in  evidence,  it  must  be  shown  prima  fade,  to  the  satis- 
faction of  the  judge,  that  a  conspiracy  in  fact  existed,  although 
the  question  of  its  existence  must  finally  be  submitted  to  the  jury. 
State  V.  McOee,  17. 

65.  Damages—eocpenses  of  physician.  The  plaintiff  testified 
that  he  ha4  paid  a  physician  named  five  dollars,  while  the  physi- 
cian testified  that  he  did  not  know  whether  the  money  received 
was  for  services  rendered  the  plaintiff  or  other  members  of  his 
family.  Held,  that  whether  the  sum  named  was  paid  by  plain- 
tiff on  account  of  the  injury  sustained  by  him  through  defendant's 
negligence,  was  a  question  for  the  jury  to  decide.  Annaker  v. 
Chicago,  R.  I.  A  P.  Ry.  Co. ,  267. 

66.  Damages — Carlisle  life  tables— evidence  conflicting  as  to 
permanency  of  injury.  Where  in  an  action  to  recover  damages 
for  a  personal  injury  the  evidence  is  confiicting  as  to  the  perma- 
nency of  the  injury  sustained,  the  Carlisle  life  tables  may  properly 
be  received  in  evidence  for  the  consideration  of  the  jury  in  case 
they  find  the.  injury  to  be  permanent.  Blair  v,  Madison  County^ 
818. 

67.  Embezzlement—variance.  Where  an  indictment  for  embez- 
slement  is  based  upon  the  employment  of  one  as  agent  for  the  sale 
of  certain  personal  property  to  a  person  named,  proof  on  the  part 

.  of  the  state,  of  authority  to  sell  to  any  person,  is  not  such  a  vari- 
ance as  willsupport  a  motion  for  verdict  in  favor  of  the  defendant. 
State  V.  Foley,  36. 

68.  Incest— corroboration  of  prosecutrix.  The  sufficiency  of 
oorroborating  evidence  in  such  cases  is  for  the  jury  to  determine. 
State  V.  Moore,  578. 
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69.  Intoxicating  liquors — sale  of  to  husband — action  by  wife- 
damages.  In  an  action  by  a  married  woman  against  a  saloon  keeper 
for  damages  on  account  of  the  sale  of  intoxicating  liquors  to  her  hus* 
band,  proof  of  having  furnished  intoxicating  liquors  to  the  husband 
upon  the  order  and  promise  of  payment  by  a  third  person  is  suffi- 
cient to  sustain  the  action.    Judge  v.  Jordan,  510. 

70.  Liquor  nuisance — instruction.  In  a  prosecution  for  main- 
taining a  nuisance  by  selling  intoxicating  liquors  upon  certain 
premises  described  in  the  indictment,  it  appeared  that  the 
defendant,  upon  receipt  of  money  therefor,  issued  orders  for  such 
liquors  at  his  blacksmith  shop,  which  were  inclosed,  with  the 
money  received,  in  an  envelope,  which  being  presented  at  a  depot 
two  blocks  away  the  purchaser  would  receive  the  liquors  called 
for  by  the  order.  Held,  that,  in  view  of  che  above  evidence,  an 
instruction  to  the  jury,  that  if  they  found  that  the  defendant 
"gave  to  any  person  any  order  by  means  of  which  he  procured 
liquors  of  the  character  described  in  the  indictment  from  the  j 
express  office,  or  any  other  building,  and  that  he  received  the 
money  for  such  liquor  at  his  blacksmith  shop,  substantially  as 
charged  in  the  indictment,  this  will  be  evidence  that  you  may 
consider  in  determining,  whether  or  not  the  defendant  is  guilty," 
was  not  erroneous.    State  v.  Briggs,  585. 

71.  Negligence— fire-^eircumstantial  evidence.  In  an  action 
against  a  railroad  company  to  recover  for  the  loss  by  fire  of  certain 
household  goods  situated  in  a  house  located  four  hundred  and 
twenty- one  feet  from  defendant's  right  of  way,  after  proof  that, 
shortly  before  the  fire,  one, of  defendant's  engines  had  passed  along 
its  road,  that  a  pile  of  lumber  oa  its  right  of  way  had  been  set  on 
fire,  and  that  a  hard  wind  was  blowing  at  the  time  from  the  lum- 
ber pile  toward  the  plaintiff's  house,  the  plaintiff  introduced 
evidence  against  defendant's  objection,  that  charred  shingles  after 
the  fire  and  on  the  same  day,  were  fdund  a  quarter  of  a  mile 
beyond  the  plaintiff 's  house,  and  in  the  direction  the  wind  was 
blowing.  Held,  that  the  evidence  was  admissible  as  tending  to 
show  the  source  of  the  fire  whereby  plaintiff  *s  property  was 
destroyed,  and  that  an  instruction,  asked  by  defendant,  that  from 
the  facts  proven  no  inference  could  be  drawn  as  to  the  source  of  the 
fire,  was  rightly  rejected.    Knight  v,  C,  i?.  /.  *  P.  jRy.  Co.,  810, 

72.  Negligence— fire— circumstantial  evidence.  The  evidence 
showed  that  large  cinders  of  the  size  of  a  hickory  nut  were  thrown 
from  the  smokestack  of  defendant*s  engine,  and  that  the  spark' 
arrester  of  such  engine  to  permit  the  escape  of  such  cinders  must 
have  been  out  of  repair.  Held,  that  the  evidence  warranted  the 
inference  that  defendant's  «>mployes,  who  operated  the  engine 
had  knowledge  that  the  spark-arrester  was  out  of  repair,  and 
that  such  knowledge  would  support  a  finding  that  the  defendant 
was  negligent.    Knight  v.  C. ,  R,  I.  <Sb  P.  Ry.  Co.^  810. 
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73.  Negligence— railroad  crossing — signals.  The  defendant's 
witnesses  testified  that  signal  lights  were  displayed  at  the  crossing, 
and  the  bell  on  the  engine  was  rung  as  it  approached  the  same. 
The  plaintiff,  on  the  other  hand,  testified  that  he  did  not  see  the 
lights  nor  hear  the  bell.  Held,  that  if  the  plaintiff  was  in  a  posi- 
tion to  hear  the  bell  if  rung,  and  see  the  lights  if  displayed,  and 
he  was  listening  and  looking  for  that  purpose,  there  was  such  a 
conflict  in  the  testimony  as  to  require  the  submission  of  the  ques- 
tion to  the  jury.    Annaker  v,  Chicago,  R,  I.  <St  P,  Ry,  Co.,  267. 

74.  Title  by  prescription — highway.  The  failure  of  the  publio 
to  assert  any  right  to  a  strip  of  land  over  which  a  public  highway 
had  been  established  for  nearly  thirty  years,  and  the  continued 
and  adverse  use  and  occupation  of  the  same  by  the  plaintiff  and 
his  grantors,  in  good  faith,  for  nearly  that  length  of  time,  held, 
sufficient  to  vest  a  title  to  such  land  in  the  plaintiff  by  prescrip- 
tion, although  the  person  originally  taking  possession  thereof  had 
knowledge  of  a  road  having  been  established  thereon.  Smith  v. 
Qorrell  218. 

Stjfficienot  to  sustain  verdict  in  particular  cases. 

75.  Alibi — conflict.  The  evidence  on  the  defense  of  alibi  in 
this  case  is  considered,  and  held  to  be  conflicting,  and  hence  no 
reason  for  reversing  a  judgment  of  conviction  on  the  ground  that 
an  alibi  was  proved.    State  v,  Sipult,  40. 

70.  Burglary—testimony  of  accused.  The  defendants,  three  in 
number,  were  jointly  indicted  for  burglary  of  goods  in  a  store- 
room. The  person  in  charge  of  the  store  testified  that  the  door  of 
the  store  was  shut  and  latched,  and  that  defendants  entered  by 
raising  the  latch  ;  while  the  defendants  all  testified  that  the  door 
was  open  when  they  entered.  Held,  that  the  finding  of  the  jury 
against  the  defendants  cannot  be  said  to  be  without  justification. 
State  V.  O'Brien,  93. 

77.  Burglary— identity  of  person— evidence.  The  defendant 
was  brought  from  the  state  of  Ohio  to  Appanoose  county,  Iowa,  to 
answer  an  indictment  for  the  theft  of  two  horses,  found  against 
one  Foster  five  years  previous,  and  who  had  jumped  his  bail.  In 
defense,  he  claimed  that  his  name  was  Jared  Hickey,  and  that,  at 
the  time  of  the  commission  of  the  offense  alleged,  he  resided  near 
Coldwater,  Michigan.  Twenty-two  out  of  twenty-three  witnesses, 
called  by  the  state,  testified  that  defendant  was  the  identical  man 
who  had  been  found  in  the  possession  of  the  horses,  and  was 
arrested  and  lodged  in  jail  five  years  before  for  the  offense  charged. 
Seven  persons,  among  whem  was  the  sheriff  who  made  the  former 
arrest,  and  the  jailer  then  in  charge  of  the  jail,  testified  that 
defendant  was  not  the  man  formerly  arrested  for  the  same  offense. 
Held,  that  a  verdict  finding  defendant  guilty  was  sufficiently  sup- 
ported by  the  evidence.    State  v.  Foster,  181. 
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78.  Embezzlement.  After  the  board  of  supervisors  had  made 
demand  upon  the  defendant  for  a  settlement  of  his  accounts  as 
treasurer,  and  time  had  been  given  him  to  write  up  his  books,  and 
he  had  been  urged  by  the  board  from  time  to  time  to  produce 
the  money  that  should  be  in  his  custody,  the  defendant  tendered 
some  money  and  bank  drafts  necessary  to  make  up  the  amount, 
but  the  board  refused  to  receive  the  drafts  as  money,  and  again 
defendant  produced  the  proper  amount  of  money,  but  the  board 
refused  to  settle  with  him,  because  he  demanded  that  the  money 
be  immediately  returned  to  him.  When  defendant  was  finally 
removed  from  office,  he  was  found  to  be  in  default  in  the  sum  of 
over  twenty  thousand  dollars,  and  no  explanation  of  the  defalca- 
tion was  made  upon  the  trial.  Held,  that  the  charge  of  embezzle- 
ment was  supported  by  the  evidence.    State  v.  King,  537. 

70.  Murder  in  second  degree.  The  evidence  in  th  is  case  re  viewed, 
and  held  to  support  a  verdict  of  murder  in  the  second  degree. 
State  V,  Murdy,  603. 

80.  Murder  —  circumstantial  evidence.  The  deceased,  with 
whose  murder  the  defendant  was  charged,  was  found  in  his  office 
fatally  wounded  from  a  pistol  shot,  the  wound  and  burned  condi- 
tion of  the  nose  and  eyelashes  indicating  that  the  pistol  when  dis- 
charged must  have  been  placed  with  the  muzzle  against  the  face 
and  under  the  eyebrow,  and  the  situation  of  the  revolver  being 
such  as  it  might  naturally  have  been  if  discharged  by  the  deceased 
himself.  But  two  shots  were  fired,  being  about  four  and  oue-half 
seconds  apart,  both  of  which  were  from  the  revolver  found  by  the 
side  of  the  deceased  ;  and  but  two  balls  were  ever  discovered,  one 
in  the  head  of  the  deceased,  and  the  other  in  the  back  of  defend- 
ant. The  deceased  was  a  man  of  good  physique,  in  the  vigor  of 
his  physical  manhood,  and  capable  of  preventing  a  deadly  assault 
with  a  revolver  placed  against  his  face.  Held,  that  the  undisputed 
facts  in  the  case  being  inconsistent  with  murder,  but  consistent 
with  suicide,  the  burden  was  upon  the  state  to  overcome  the  pre- 
sumptions arising  from  such  facts  with  affirmative  proof  of  the 
guilt  of  the  defendant,  and  that,  the  state  having  failed  to  do  this, 
a  verdict  of  murder  in  the  second  degree  was  erroneous.  State 
V,  BillingSf  99. 

81.  Personal  injury— cause.  There  was  no  direct  evidence  that 
the  foot  of  the  deceased  was  caught  in  the  switch,  and  was  the 
cause  of  his  fall,  but  his  shoe  worn  at  the  time  was  introduced  in 
evidence,  and  presented  a  wrenched  appearance.  Held,  that  this 
evidence,  considered  in  connection  with  the  circumstances  under 
which  the  accident  occurred,  was  sufficient  to  support  a  fiuding 
that  the  deceased  fell  through  having  his  foot  so  caught.  Brooke 
V,  C,  -B.  I.  A  P.  By.  Co.,  504. 
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Ebrob  without  pbbjddicb. 

82.  Declarations — rape.  The  testimoDy  of  a  witness,  upon  a 
prosecution  for  rape,  that  the  subject  of  the  rape  *'  told  her  the 
whole  circumstance/'  but  not  relating  the  circumstances,  is  error 
without  prejudice.    State  v.  Watson,  880. 

88.  Erroneous  exclusion  of  testimony.  The  exclusion  by  the 
court  of  competent  testimony  of  a  witness,  the  substance  of  which 
has  previously  been  given  by  him  in  evidence,  and  permitted  to 
remain  in  the  record,  is  error  without  prejudice.  Spragus  v, 
Atlee,  1. 

84.  Embezzlement  by  county  treasurer.  The  introduction  of 
the  record  by  the  board  of  supervisors  in  such  case  to  show  the 
report  of  the  defendant  as  treasurer,  held,  to  be  without  prejudice, 
when  the  report  itself  was  afterwards  introduced  in  evidence. 
State  V,  King,  587. 

85.  Indictment  for — conviction  for  manslaughter — con^racy. 
Where  a  trial  upon  an  indictment  for  murder  results  in  a  verdict 
against  defendant  for  manslaughter  only,  evidence  introduced  by 
the  state  in  proof  of  a  conspiracy  to  commit  murder,  and  of  declar- 
ations and  admissions  made  by  the  coconspirators,  and  the  instruo- 
tions  of  the  court  to  the  jury  in  relation  thereto,  if  erroneous  at 
all,  will  be  deemed  error  without  prejudice,  as,  in  acquitting  the 
defendant  of  the  charge  of  murder,  the  jury  must  have  found  in 
his  favor  on  the  question  of  the  alleged  conspiracy.  State  v.  Row, 
188. 

86.  Murder — defendanfs  reputation.  On  a  trial  for  murder, 
after  a  witness  for  defendant  had  testified  that  his  reputation  for 
being  a  quiet  and  peaceable  citizen  was  good,  it  is  error  to  allow 
him,  on  cross-examination,  to  be  interrogated  as  to  his  participa- 
tion in  particular  quarrels.  But  where  the  answers  were  all  favor- 
able to  the  defendant,  the  error  is  no  ground  for  complaint  on  his 
part.    State  v,  McOee,  17. 

EXECUTION. 

Property  liable  to. 

1.  Possession-- recording — notice,  A  son  purchased,  with 
money  loaned  him  by  his  father,  a  one-half  interest  in  a  stock  of 
merchandise.  Afterwards,  by  written  agreement,  he  relinquished 
all  interest  in  the  property  to  the  father,  but  providing  that  he 
should  continue  to  conduct  the  business,  and  should  become  owner 
of  one-half  of  the  same  when  payment  of  an  amount  stated  should 
be  made.  This  agreement  was  not  recorded,  and  the  son  contin- 
ued in  possession  of  the  property.    An   execution  having  been 
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EXECUTION.    Property  liable  to.    Continued. 

levied  upon  the  property  to  satisfy  a  judgement  against  the  son,  the 
father  sought  to  recover  the  same  by  replevin.  Heldy  that,  in 
the  absence  of  actual  knowledge  of  the  above  agreement  before  the 
levy,  one-half  of  the  interest  in  the  property  was  subject  to  the  exe- 
cution.   Mcintosh  V.  Wilson,  889. 

2.  Pharmacy  law^evaaion — estoppel.  Where  the  owner  of  a 
stock  of  merchandise  transferred  the  same  to  another,  to  be  held 
and  treated  by  him  as  its  ostensible  owner,  for  the  purpose  of  evad- 
ing the  law  relating  to  registered  pharmacists,  and  the  property 
is  levied  upon  under  execution  as  that  of  the  person  so  in  posses- 
sion, the  real  owner  will  be  estopped  from  claiming  any  title 
thereto.    Id. 

Property  exempt. 

8.  Pension  money-'property  purchased  tJierewith.  Real  estate 
purchased  by  a  pensioner  with  pension  money,  received  from  the 
federal  government,  is  exempt  from  levy  and  sale  under  execution, 
under  the  provisions  of  section  4747  of  the  Revised  Statutes  of  the 
United  States.  (Overruling  prior  decisions.)  [  Robinson,  J.,  dia^ 
senting.]    Crow  v,  Broivn,  844,  Dean  v,  Clark,  768. 

Levy. 

4.  Stock  in  corporation — method.  Under  sections  3967  ( subd.  8  ) 
and  8050  of  the  Ck)de,  an  execution  can  be  levied  upon  stocks  in  a 
corporation  only  by  notifying  the  president,  or  other  head  of  the 
oompany,  or  the  secretary,  cashier,  or  other  managing  agent 
thereof,  of  the  fact  that  the  stock  has  been  levied  upon  ;  and  such 
notice  must  be  in  writing.  Mere  oral  notice,  with  a  writing  upon 
the  back  of  the  stub  of  the  certificates  in  the  stock  book,  is  not 
sufficient.    Moore  V.  Marshctlltown  Opera  House  Co.,  45. 

(Conflicting  claims. 

6.  Prior  transfer  of  stock  in  corporation — sufflcieney.  Under 
section  1078  of  the  Code,  which  provides  that  a  transfer  of  shares 
in  a  corporation  is  not  valid,  except  as  between  the  parties  thereto, 
until  it  is  regularly  entered  on  the  books  of  the  company,  held  that 
an  entry  by  the  secretary  of  the  company,  in  the  stock  book,  that 
the  shares  had  been  assigned  as  collateral  security,  was  sufficiAl 
to  defeat  a  subsequent  levy  of  an  execution  upon  them  by  the  cred- 
itors of  the  assignor.    Id. 

Sale. 

0.  Sale  of  lands  en  mcuse^setting  aside — appeal.  Where  lands 
have  been  offered  upon  execution  sale  in  separate  tracts  pursuant 
to  the  requirements  of  notices  given  to  the  sheriff  by  defendant,  as 
contemplated  by  section  8088  of  the  Ck>de,  and  no  bids  are  received, 
a  sale  en  masse  is  not  per  se  void  or  voidable,  though  the  several 
tracts  are  not  contiguous.    Conn,  Mut,  Life  InMm  Co.  v.  BrowiL 

See  Judgment,  2,  8  ;  Judicial  Sale. 
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EXEMPTION. 

Of  pbopebtt  from  execution.  See  Execution,  8.  Of  Assignment 
OF  Exempt  Property.  See  Assignoient  for  Benefit  of  Credi- 
tors, 1. 

EX  POST  FACTO  LAWS.    See  Constitutional  Law. 

FORMER  ADJUDICATION. 

As  TO  WHAT  MATTERS  CONCLUSIVE. 

1.  An  ouJLfudication  is  not  conclusive  as  to  matters  not  in  issue 
unless  they  are  incident  to,  or  essentially  connected  with,  the  sub- 
ject-matter of  such  adjudication.    Donahue  v.  McCoah,  296. 

2.  Action  on  specific  portions  of  contract.  An  adjudication  as 
to  the  proper  construction  of  specific  provisions  of  a  contract  will 
not  bar  a  subsequent  action  between  the  same  parties  involving 
claims  under  other  provisions  of  the  same  contract,  and  charges  of 
omissions  or  undervaluations  of  property  therein  referred  to 
through  fraud,  accident  or  mistake,  though  a  pleading  present- 
ing the  same  questions  was  filed  in  the  former  action,  but,  with 
leave  of  court,  withdrawn  without  prejudice  before  trial.    Id, 

Against  whom  conclusive. 

8.  Mortgage— forecloaure-^decree.  Where  in  a  suit  for  the  f ore- 
oloBure  of  a  mortgage  an  issue  is  presented  involving  the  rights  of 
all  parties  having  or  claiming  any  interest  in  the  property  clainied 
under  the  mortgage,  the  determination  of  such  issue  by  a  court  of 
competent  jurisdiction  is  conclusive  upon  one  who  was  then  a  mere 
general  creditor  of  the  mortgagor.  Omaha,  etc..  By.  Co.  v.  O^NeiU, 
468. 

Who  may  plead. 

4.  Plea  by  husband  on  behalf  of  wife,  A  husband,  against 
whom  a  decree  of  foreclosure  of  a  mortgage  on  real  estate  has  been 
duly  obtained,  cannot,  in  an  action  of  forcible  entry  and  detainer 
to  recover  possession  after  the  period  of  redemption,  set  up  the 
defense  that  his  wife,  who  was  not  a  party  to  the  former  suit,  has 
a  homestead  interest  in  the  mortgaged  premises ;  such  fact,  if  a 
defense  at  all,  being  available  in  the  former  suit,  must  be  deemed 
to  have  been  adjudicated  or  waived.    Dodd  v.  Scott,  819. 

FRAUD. 

Inadequate  consideration. 

1,  Contract— subscription  to  stock  in  corporation.  The  defend- 
ant, being  the  owner  of  a  silver  mine  in  Arizona,  prospected  the 
same  to  the  extent  of  driving  a  tunnel  for  a  short  distance,  and 
sinking  a  shaft  to  about  twenty  feet,  resulting  in  a  find  of  a  small 
vein  of  silver  ore.  He  thereupon  organized  a  stock  company  in 
Iowa  to  operate  said  mine,  with  a  capital  stock  of  five  hundred 
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FRAUD.    Inadequatb  consideration.    Continued, 

thousand  dollars.  In  consideration  of  seventy  thousand  dollars' 
worth  of  such  stock  the  plaintiff  agreed  to  pay  defendant 
serenteen  hundred  and  fifty  dollars,  or  convey  to  him  certain  real 
estate.  Held,  that  the  contract  was  not  without  consideration,  nor 
was  the  consideration  so  inadequate  as  to  constitute  a  t)adge  of 
fraud.    Coles  v.  Kennedy,  860. 

MiSBEPBESBNTATION. 

2.  Subscription  to  stock  in  corporation.  The  representation  by 
a  promoter  of  a  corporation  to  one,  as  an  inducement  to  his  sub- 
scription to  the  capital  stock  in  such  corporation,  that  a  person 
named,  of  wide  reputation  for  his  sagacity  in  business  affairs,  had 
agreed  to  subscribe  for  a  large  amount  of  the  same  stock  without 
disclosing  the  fact  that  said  stock  was  given  such  person  as  a  gra- 
tuity for  the  use  of  his  name,  is  such  a  fraud  as  will  entitle  one  who 
has  subscribed  for  stock  upon  the  faith  of  such  representation  to 
have  his  contract  of  subscription  canceled  in  a  court  of  equity. 
Id. 

Transactions  between  relatives. 

8.  Husband  conducting  business  in  toift^s  name.  An  insolvent 
husband  cannot  by  procuring  a  loan  of  money  to  be  made  upon 
his  wife's  obligation,  and  conducting  business  therewith  in  her 
name,  protect  the  results  of  his  industry  and  skill  from  the  claims 
of  his  creditors,    HamiU  <St  Co.  v.  Auifustine,  802. 

4.  Redemption  of  property  by  father-in-law — conveyance  to 
debtor's  wife.  The  fact  that  said  certificate  of  sale  was  purchased 
by  the  father-in-law  of  the  judgment  debtor,  who  subaequently 
conveyed  the  property  to  the  debtor's  wife,  while  casting  some  sus- 
picion on  the  transaction,  is  not  sufficient  to  show  that  such  pur- 
chase was  fraudulent,  and  in  fact  a  redemption  of  the  land  with 
the  debtor's  money,  against  the  direct  and  positive  testimony  of  the 
debtor  in  support  of  the  good  faith  of  the  transaction.  Austin  v, 
Boumian  Bros,,  277. 

6.  Badges  of  fraud.  The  fact  that  a  purchaser  of  the  property 
from  such  debtor's  wife  took  security  against  the  lien  of  defend- 
ant's judgment,  and  other  clouds  upon  .the  title,  is  no  proof  of 
fraud,  nor  will  equity  require  him  to  abandon  his  title  to  the  prop- 
erty, and  seek  to  recover  upon  his  security.    Id, 

See  Limitation  of  Actions,  1. 

FRAUDULENT  CONVEYANCES. 

Transactions  BETWEEN  relatives. 

1.  Conveyance  to  wife — creditors,  A  judgment  is  not  a  lien 
upon  the  homestead  of  the  judgment  debtor,  and  the  latter's  con- 
veyance of  such  property  to  his  wife  will  not  be  deemed  fraudu- 
lent as  to  the  judgment  creditor.    Beyer  v.  Thoeming^  617. 
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Transactions  between  relatives.    Continued. 

2.  Negotiable  paper—notice.  A  conveyance  of  real  estate  by  an 
insolvent  debtor  to  one  of  his  sons  in  consideration  of  his  promis- 
sory note  for  the  purchase  price,  which  note  is  transferred  by  the 
father  before  maturity  to  another  son,  will,  in  the  absence  of  evi- 
dence that  the  holder  of  the  note  paid  value  therefor,  be  deemed 
fraudulent  and  void  as  to  existing  creditors.  Douglas  v,  Hannah, 
469. 

3.  Intention— presumption.  In  such  an  action  an  instruction 
that  "it  is  lawful  for  a  man  to  deal  with  his  friends  and  relations, 
and  that  the  presumption  of  law  is  that  such  dealings  are  fair 
and  honest,  without  any  fraudulent  intent,  and  that  no  presump- 
tion of  fraud  attaches  to  such  dealings/'  is  not  erroneous.  Allen  v. 
Kirkj  658. 

Transfer  in  contbuflation  of  one's  decease. 

4.  Valid,  except  as  against  creditors,  A  transfer  of  personal 
property  in  contemplation  of  one's  approaching  decease  will  not  be 
disturbed  in  the  absence  of  any  showing  that  there  are  debts  due 
from  the  estate  of  the  grantor.    In  re  Estate  of  Hoffman,  202. 

Partnership  property. 

5.  Conveyance  for  debt  of  individual  partner,  A  conveyance  of 
partnership  property  in  payment  in  part  of  the  firm  indebtedness, 
and  in  part  of  the  indebtedness  of  one  of  the  partners,  without  the 
consent  of  all  the  partners,  is  void  to  the  extent  of  the  indebted- 
ness of  the  individual  partner,  and  may  be  attacked  by  a  creditor 
of  the  firm.    Newell <&  Co,  v,  Martin  et  ah,  238. 

Intention  of  grantor. 

6.  Mistaken  belief  as  to  law.  The  belief  of  an  insolvent  in  the 
execution  of  a  general  assignment,  that  he  will  thereby  be  absolved 
from  all  further  obligation  to  his  creditors,  will  not  affect  the 
validity  of  the  deed  if  made  according  to  law.  Bradley  v,  Bischd, 
80. 

Title  of  vendee. 

7.  Good  faith — notice.  The  goods  in  question  having  been 
taken  from  the  plaintiff,  under  a  writ  of  attachment  against  the 
property  of  her  vendor,  the  jury  was  instructed  that,  if  the  plain- 
tiff purchased  for  value  before  the  levy,  she  was  entitled  to 
recover  therefor,  ''unless  they  further  found  "  that  the  purchase 
was  not  in  good  faith,  or  that  she  had  notice  that  her  vendor 
intended  to  defraud  his  creditors,  or  that  she  had  knowledge  of 
facts  which  should  have  put  her  on  inquiry,  and  that  would 
have  led  to  that  knowledge,  or  that  she  purchased  in  pursuance  of 
a  conspiracy  to  defraud  the  creditors  of  her  vendor.  Held,  that 
instruction  was  proper.    Allen  v.  Kirk,  658. 
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Evidence. 

8.  Proof  of  ability  to  pay.  Evidence  that,  some  time  prior  to 
the  date  of  the  sale  in  question,  the  vendee  offered  twenty-fire 
hundred  dollars  for  a  house,  and  at  the  time  had  a  large  package 
of  money  in  her  hand,  held,  competent  as  showing  the  vendee's 
ability  to  pay  for  the  ^oods  purchased.    Id. 

0.  Proof  of  payment^instructions.  The  defendant  asked  that 
the  jury  be  instructed  that,  if  plaintiff 's  vendor  was  insolvent,  and 
made  the  sale  in  question  to  defraud  his  creditors,  *'  and  the  sale 
is  surrounded  with  suspicious  circumstances  in  other  respects,"  it 
is  incumbent  upon  the  plaintiff  to  show,  by  competent  evidence, 
satisfactory  to  the  jury,  that  she  paid  for  the  stock  of  goods  as 
claimed  by  her  ;  and  that  the  ease  and  facility  with  which  a  ficti- 
tious payment  may  be  fabricated  require  that  she  produce  all  the 
proof  which  may  reasonably  be  supposed  to  be  in  her  power  of  the 
reality  and  fairness  of  the  transaction,  and  that  the  want  of  dear 
proof  in  this  regard,  and  without  any  satisfactory  explanation  as  to 
where  the  money  which  she  claimed  to  have  paid  came  from,  and 
how  it  was  obtained,  is  evidence  of  fraud,  and  it  is  not  sufficient 
that  the  plaintiff  merely  make  proJf  of  payment,  but  she  must 
give  a  reasonable  explanation  as  to  where  the  money  came  from, 
and  how  it  was  obtained,  which  she  claims  to  have  paid  for  tlie 
stock,  as  such  proof  is  within  hor  knowledge  and  power,  ffetd, 
that  the  instruction  called  for  more  than  a  preponderance  of  the 
evidence  to  establish  payment,  and  was  rightly  refused.    Id, 

10.  Fraudr— cross-examination.  While  in  an  action  involving 
the  validity  of  a  sale  of  personal  property,  alleged  to  have  been 
made  to  defraud  creditors,  a  wide  latitude  should  be  allowed  in 
the  cross-examination  of  the  parties  thereto,  yet,  where  the  record 
shows  an  extended  cross-examination  of  a  party,  the  cause  will  not 
be  reversed  because  certain  questions,  pertaining  to  matters  of  an 
incidental  or  immaterial  nature,  or  which  were  covered  by  pre- 
vious inquiries,  were  not  permitted.  .  Id. 

Conspiracy  to  defraud. 

11.  Declarations  of  vendor.  In  such  an  action,  the  declarations 
of  the  vendor,  made  under  oath,  in  relation  to  transactions 
between  him  and  the  vendee,  but  in  the  absence  of  the  latter,  and 
after  the  consummation  of  the  sale,  are  not  admissible  in  evidence 
as  against  the  vendee,  even  under  an  issue  as  to  a  conspiracy 
between  the  parties  in  such  transaction  to  defraud  credito.s.    Id, 

13,  Declarations  of  coconspirators  as  evidence.  The  court 
instructed  the  jury  '*  that  no  evidence  of  anything  said,  done  or 
written  by  the  plaintiff's  vendor,  or  the  other  alleged  coconspira- 
tors, could  be  considered  against  the  plaintiff,"  unless  they  found 
that  she  had  entered  into  said  conspiracy,  and  that  what  was  said 
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Conspiracy  to  defraud.    ContinuedL 

or  done  was  in  furtherance  of  the  common  design.  Hetd,  that,  in 
Tiew  of  the  subject  of  the  instruction,  it  was  not  to  be  construed 
as  excluding  from  the  consideration  of  the  jury  acts  and  declara- 
tions of  the  persons  named  which  would  be  competent  as  part  of 
the  res  gestce,  though  no  conspiracy  existed.    Id. 

Interest  hemaininq  in  grantor. 

13.  Husband  and  wife — homestead.  Where  one  makes  a  con- 
veyance of  real  estate  without  consideration,  and  presumably  In 
fraud  of  creditors,  and  under  agreement  for  a  reconveyance 
thereof  when  requested,  he  retains  no  such  interest  therein,  as, 
upon  his  subsequent  marriage,  and  occupancy  of  the  premises 
with  his  family,  will  enable  the  wife  to  acquire  a  homestead  inter- 
est in  said  property  as  against  said  grantor's  individual  conveyance 
thereof  in  pursuance  of  a  power  of  attorney  froi^  the  grantee 
under  said  fraudulent  conveyance.  Johnston  v.  McPherran  et  al,, 
230. 

FREIGHT.    See  Common  Carrier,  1. 

ORAND  JURY. 

Minutes  of  progebdinos  as  evidence.    See  Evidence. 
IDENTITY. 

Of  persons.    See  Larceny. 
INCEST. 

Corroboration  of  prosecutrix. 

The  sufflciency  of  corroborating  evidence  in  a  prosecution  for 
incest  is  for  the  jury  to  determine.    State  v,  Moore,  578. 

See  Evidence. 

INDICTMENT. 

Sufficiency  of. 

1.  Matter  of  defense  not  alleged.  An  indictment  for  the  crime 
of  adultery  may  be  good  although  it  does  not  show  that  the  prose- 
cution was  commenced  upon  the  complaint  of  the  husband  or  wife 
of  the  accused,  nor  that  the  latter  is  unmarried.  If  the  defendant 
in  such  case  is  married,  that  fact  should  be  pleaded  as  a  defense. 
State  V,  Mahan,  121. 

2.  Matter  of  defense  not  alleged.  Where,  in  an  indictment  for 
libel,  the  libeous  matter  therein  alleged  to  have  been  published  by 
the  defendant  is  sufficient  to  constitute  the  offense,  it  is  not  neces- 
sary that  the  indictment  negative  facts  which  are  mere  matte» 
of  defense.    State  v.  Conable,  60. 
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8.  Allegations  of  ownership— burglary.  An  indictment  which 
charges  one  with  burglariously  breaking  and  entering  *'  a  certain 
store  of  one  W.  W.  Doolittle,"  sufficiently  alleges  the  ownership  of 
said  premises.    State  v.  O  'Brien,  93. 

4.  Allegations  of  ownership — trespass.  In  an  indictment  for 
trespass  an  allegation,  that  the  land  described  belonged  to  the 
"Estate  and  heirs  of  Madison  Toung,  deceased,"  sufficiently 
alleges  the  ownership  of  said  land.    State  v,  Paul,  596. 

Duplicity. 

5.  TYespass.  An  indictment  for  trespass  which  alleges  that  the 
accused  both  cut  and  carried  away  trees  from  land  therein 
described,  is  not  subject  to  the  charge  of  duplicity,  under  Code, 
section  8088,  if  the  cutting  and  carrying  away  were  parts  of  the 
same  transaction.    State  v,  Paul,  596. 

6.  Trespass  on  several  tracts  of  land.  An  indictment  for  tres- 
pass that  charged  the  accused  with  cutting  down  and  carrying 
away  growing  trees  from  two  separate  tracts  of  land,  the  property 
of  persons  named,  is  not  bad  as  charging  two  separate  offenses,  if 
the  cutting  upon  both  tracts  was  a  single  transaction.    Id. 

7.  Embezzlement.  An  indictment  charging  one  with  embezzle- 
ment of  public  funds,  received  by  him  as  county  treasurer,  *'  by 
expending  the  same  in  his  private  business,  and  by  permitting 
persons,  whose  names  are  to  the  grand  jury  unknown,  to  use  and 
expend  said  money  in  their  private  business  transactions,  and  by 
using  said  money  to  pay  his  own  private  debts,"  is  not  bad  for 
duplicity,  as  charging  three  distinct  offenses,  nor  is  it  ambiguous 
because  the  amount  appropriated  by  each  of  the  methods  of  the 
conversion  is  not  stated,  but  the  matter  so  alleged  is  mere  surplus- 
age.   State  V.  King,  587. 

BURFLUSAQB.    See  Embezzlement. 

Variance  in  proof.    See  Adultery,  2;  Burglary,  2 ;  Embezzlement. 

INFORMATION. 

Sufficiency  of. 

Sale  of  compound  lard.  An  information  charging  a  person  with 
selling  a  bucket  or  package  filled  with  an  article  intended  for  use 
as  lard,  which  contained  other  ingredients  than  the  pure  fat  of 
healthy  swine,  and  which  bucket  or  package  did  not  bear  on  the 
top  or  outer  side  thereof  the  name  and  proportion,  in  pounds  and 
fractional  parts,  of  each  ingredient  contained  therein,  sufficiently 
charges  an  offense  under  ihe  statute.    State  v.  Snow,  642. 


INDEX.  813 

INJUNCTION. 
What  may  be  enjoined. 

1.  Water  right — removing  ice  from.  Where  a  mill-owner  owns 
the  water  in  a  river  flowing  over  the  land  of  an  adjoining  owner, 
the  removal  of  ice  from  the  river  at  such  point,  under  license  from 
such  adjoining  owner,  is  not  such  an  infringement  of  the  mill- 
owner  *s  rights  as,  in  the  absence  of  proof  of  substantial  injury 
therefrom,  will  entitle  him  to  an  injunction.  Lathrop  v,  Haley, 
649. 

2.  Against  enforcing  judgment  against  land.  Pending  an 
action  to  foreclose  a  mortgage  upon  certain  real  estate,  the  defend* 
ants  obtained  a  judgment  against  one  of  the  owners  thereof.  After 
decree  in  %he  foreclosure  proceeding,  the  property  was  sold  on 
special  execution, 'and  a  sheriff's  deed  in  due  time  was  issued  to> 
the  assignee  of  the  holder  of  the  certificate  of  sale.  Held^  that  th^ 
mortgage  being  a  prior  and  paramount  lien  the  foreclosure  and 
sale  thereunder  operated  to  pass  the  title  to  said  property  to  said 
purchaser  clear  of  the  lien  of  defendants'  judgment,and  defendants 
were  properly  enjoined  from  seeking  to  enforce  the  same  against 
the  property  on  execution.     Austin  v.  Bowman,  277. 

Damages. 

8.  Action  on  bond— pleading.  A  petition  in  an  action  for  dam- 
ages  on  an  injunction  bond  alleged  that  the  defendant  caused  an 
injunction  to  be  issued  restraining  plaintiff  from  trespassing  on 
certain  real  estate ;  that  plaintiff  was  put  to  great  trouble  and 
expense  in  defending  against  the  wrongful  is^iuanceof  said  injunc- 
tion, and  in  obtaining  its  dissolution,  including  an  attorney's  fee 
of  fifty  dollai'8,  and  twenty  days  of  his  own  time  ;  but  not  stating 
upon  what  ground  the  injunction  was  issued,  nor  upon  what 
ground  it  was  dissolved,  nor  that  plaintiff  was  thereby  prevented 
from  the  exercise  and  enjoyment  of  some  substantial  right  to 
which  he  was  entitled,  is  bad  on  demurrer.  Hibbs  v.  Western 
Land  Co.,  285. 

INSTRUCTIONS  TO  JURY. 

Must  be  in  writing. 

1.  The  defendant  was  indicted  for  an  assault  with  intent  to  com- 
mit murder.  After  the  jury  had  deliberated  upon  their  verdict, 
they  returned  into  court  and  requested  further  instructions.  There- 
upon the  court  questioned  the  jurors  as  to  their  points  of  differ- 
ence, and  orally  instructed  them  as  to  the  difference  between  an 
assault  with  intent  to  commit  murder  and  an  assault  with  intent 
to  commit  manslaughter ;  which  instructions  w^ere  taken  down  in 
shorthand  by  the  reporter,  and,  upon  the  notes  being  extended, 
were  delivered  to  the  jury.  Before  the  jury  received  said 
instructions  in  writing,  however,  they  had  agreed  upon  a  verdict, 
but  were  directed  to  wait  for  the  written  instructions.     After  the 


814  INDEX, 

INSTRUCTIONS  TO  JURY.    Must  be  in  writing.    Continued. 

instructions  were  received  in  writing  by  the  jury,  and  after  the 
same  had  been  read,  a  vote  was  taken,  and  the  verdict  previously 
found  adhered  to.  Held,  that  tlie  action  of  the  court  was  contrary 
to  the  provisions  of  Code,  sections  4420,  4440  and  4441,  requiring 
that  instructions  to  the  jury  in  criminal  cases  be  in  writing.  State 
V.  Harding,  599. 

Scope  op. 

2.    Framed  with  reference  to  issues  and  evidence,  A  party  is  not 

entitled  to  have  a  jury  instructed  as  to  the  law  applicable  to  an 

.  issue  upon  which  no  evidence  has  been  introduced.    State  v.  Wat- 

son,  380 ;  Brooke  v.  C,  R.  I.  <&  P.  Ry,  Co,,  504 ;  Judge  v,  Jordan^ 

519. 

• 

8.  Framed  with  reference  to  issues  and  evidence.  It  is  proper 
for  a  court  to  refuse  to  give  an  instruction  to  a  jury  which  is  not 
applicable  to  the  case  under  the  evidence,  though  con*ectIy  stating 
a  rule  of  law.  Annaker  v,  Chicago,  R,  L  <&  P,  R'Q.  Co,,  267 ;  Judge 
V,  Jordan,  519. 

4.  Framed  with  relation  to  issues  and  evidence.  An  instmc- 
lion  that  certain  evidence  is  insufficient  to  establish  a  fact  in  issue 
may  be  properly  refused  when  such  evidence,  taken  in  connection 
with  other  evidence  in  the  case,  tends  to  prove  such  fact,  and  the 
instruction  is  calculated  to  mislead  the  jury.  Fish  v,  Chicago,  R, 
L&P.Ry,  Co.,  280. 

5.  Omission  of  reference  to  parts  of  evidence.  An  instruction 
which  charges  tlie  jury,  to  consider  and  weigh  all  the  testimony 
and  circumstances  bearing  upon  the  issues  in  the  case,  and  then 
calls  special  attention  to  various  branches  of  the  evidence,  but 
omits  reference  to  certain  important  portions  of  defendant's  evi- 
dence, is  not  objectionable  as  limiting  the  evidence  to  be  consid- 
ered by  the  jury.    State  v,  Watson,  880. 

6.  Party  mu^t  ask  more  specific  instructions  if  desired.  When 
the  instructions  of  a  court  to  the  jury  correctly  present  the  propo- 
sitions of  law  applicable  to  the  questions  at  issue,  a  party  who  has 
not  asked  that  the  jury  be  more  fully  instructed  cannot  complain 
upon  appeal  that  more  elaborate  instructions  were  not  given. 
Churchill  v.  Groneivig  et  at,,  449  ;  State  v.  Watson,  880;  State  v, 
Illsley,  49. 

7.  Framed  urith  reference  to  issues  and  evidence.  An  instruc- 
tion which  submits  to  a  jury  for  its  finding  a  question  of  fact 
claimed  to  constitute  a  defense  to  plaintiff 's  cause  of  action,  if 
erroneous  at  all,  will  be  regarded  as  error  without  prejudice  as 
against  a  defendant  who,  by  his  pleading,  has  already  waived  his 
right  to  insist  on  such  defense.    Linden  t'.  Green,  8()5« 
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Repetition. 

8.  The  refusal  of  the  trial  court  to  give  to  the  jury  an  instruc- 
tion asked,  the  substance  of  which  is  embodied  in  other  instruc- 
tions  given  by  the  court,  is  not  erroneous.  Blair  v.  Madison 
County t  813;  Knight  v.  Chicago 1 12-  /.  &  P,  Ry,  Co.t  310. 

Vebdiot. 

9.  Must  follow  inst)*uction8,  A  verdict  of  a  jury  that  has  been 
found  against  an  instruction  of  the  court  will  be  set  aside,  even 
though  such  instruction  contain  an  erroneous  statement  of  the 
law.    State  v,  Moore,  578.  , 

Construed. 

10.  Statement  in  clear  and  concise  language-^liquor  nuisance — 
evidence  of  illegal  sales.  In  a  prosecution  for  liquor  nuisance, 
the  court  instructed  that  the  finding  of  intoxicating  liquors, 
except  in  the  possession  of  one  legally  authorized  to  sell  the 
same,  or  except  in  a  private  dwelling-house  -which  does  not 
include,  or  is  not  used  in  connection  with,  a  tavern,  public 
eating-house,  restaurant,  grocery,  or  other  places  of  public 
resort,  is  presumptive  evidence  that  such  liquors  were  kept  for  ille- 
gal sale,  and  that  proof  of  actual  sale  is  presumptive  evidence  of 
illegal  sale.  Held,  not  subject  to  the  objection  that  it  does  not 
state  the  law  in  clear  and  concise  language.    State  v.  Illsley,  49. 

11.  Length  of  charge^-calling  attention  to  youth  of  plaintiff, 
Qreat  length  in  the  instructions  of  the  court  to  the  jury,  and  the 
frequent  use  therein  of  terms  calling  the  attention  of  the  jury  to 
the  youth  and  inexperience  of  the  plaintiff,  will  not  constitute 
grounds  for  reversal  upon  appeal,  where  there  is  nothing  to  indi- 
cate in  the  record  that  the  defendant  was  prejudiced  thereby. 
Spraguev,  Atlee^  1. 

12.  Paragraph  erroneous,  hut  correct  as  a  whole,  A  judgment 
will  not  be  reversed  by  the  supreme  court  because  a  single  para- 
graph of  the  trial  court 's  cliarge  to  the  jury,  when  taken  alone,  is 
susceptible  to  the  interpretation  of  an  erroneous  statement  of  the 
law,  when  the  language  of  such  paragraph  is  elsewhere  properly 
modified  and  explained,  and  the  charge  taken  as  a  whole  correctly 
presents  the  law  to  the  jury.  Fish  v,  Chicago,  R.  I.  &  P.  Ry.  Co,, 
280. 

13.  Withdrawing  issues  from  jury.  The  defendants  plead  an 
estoppel  to  plaintiff  's  claim  for  rent  based  upon  an  agreement 
alleged  to  have  been  made  prior  to  their  vacation  of  the  leased 
premises,  and  introduced  evidence  of  statements  made  by  plaintiff 
on  the  basis  of  such  agreement,  and  tending  to  prove  an  estoppel. 
Held,  that,  as  the  jury  must  have  found  that  the  alleged  agreement 
was  not  in  fact  made,  an  instruction  withdrawing  the  issue  of  an 
estoppel  from  the  jury  was  not  erroneous.  Churchill  v,  Gronewig 
et  al,  449. 
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14.  WitnesS'-credibtlity.  An  instruction  to  a  jury,  that  if  they 
found  that  a  witness  had  testified  falsely  as  to  material  matters, 
knowingly  and  intentionally,  they  might  disregard  his  testimony 
altogether,  is  not  erroneous.    Judge  v.  Jordan j  519. 

15.  Verdict  based  on  erroyieous  instruction — error  not  warrant- 
ing reversal,  A  judgment  will  not  be  reversed  in  the  supreme 
court  because  of  an  erroneous  instruction  to  the  jury,  when  such 
judgment  was  demanded  under  the  evidence  and  other  instmc- 
tions  correctly  given ;  even  though  the  verdict  of  the  jury  may 
have  been  baaed  upon  the  erroneous  instruction.  Newell  <Sk  Co, 
V,  Martin  et  aL*2SS, 

« 

16.  Weight  given  by  Jury^admissions,  An  instruction  that,  as 
a  general  rule,  the  statements  of  a  witness,  as  to  verbal  admissions 
of  a  party,  should  be  received  by  the  jury  with  great  caution,  as 
that  kind  of  evidence  is  subject  to  imperfection  and  mistake,  is 
proper.    Allen  v.  Kirk,  658. 

17.  Fraudulent  conveyance — relationship  of  parties.  In  an 
action  attacking  a  sale  of  personal  property  as  fraudulent,  an 
instruction  that  "  it  is  lawful  for  a  man  to  deal  with  his  friends 
and  relations,  and  that  the  presumption  of  law  is  that  such  deal- 
ings are  fair  and  honest,  without  any  fraudulent  intent,  and  that 
no  presumption  of  fraud  attaches  to  such  dealings,"  is  not  errone- 
ous.   Id, 

18.  Conspiracy—declarations  of  coconspirators.  An  instruc- 
tion with  reference  to  each  conspirator  being  bound  by  the  acts  of  the 
other  further  stated  that  the  jury  must  find  that  the  conspiracy 
existed  as  alleged,  that  the  plaintiff  was  a  party  thereto,  and  that 
the  acts  and  declarations  of  the  conspirators  must  have  been  in 
furtherance  of  a  common  design,  on  the  part  of  plaintiff  and  the 
other  alleged  conspirators,  to  defraud  the  creditors  of  plaintiff's 
vendor.  Held,  not  subject  to  the  objection  that  it  bound  the 
plaintiff  by  acts  and  declarations  made  only  after  she  joined  the 
conspiracy.     Id. 

19.  Eailroad  suntch — charge  as  to  degree  of  repair  required. 
An  instruction  to  the  jury  that  they  should  **  determine  whether 
or  not  the  switch  was  properly  constructed  ;  that  Is  to  say,  whether 
it  was  in  perfect  order  or  repair ; "  that  "  the  defendant  was  bound 
to  exercise  ordinary  care  in  keeping  the  switch  in  a  reasonably 
safe  condition,  having  regard  to  the  safety  of  its  employes,*'  held, 
not  objectionable  as  fixing,  as  a  matter  of  law,  the  degree  of  order 
or  repair  that  such  a  switch  should  be  kept  in  to  be  reasonably 
safe  for  the  use  intended.    Brooke  v.  C-,R,  I  <St  P.  Ry,  Co.,  504. 

20.  Contributory  negligence.  In  an  action  for  damages  for  a 
personal  injury  sustained  through  the  alleged  negligence  of 
another,  an  instruction  to  the  jury  that,  to  entitle  the  plaintiff  to 
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recover,  he  must  show  himself  to  have  been  free  from  negligence 
that  proximately  contributed  to  the  injury,  is  not  improper. 
Theissen  v.  City  of  Belle  Plaine,  118. 

21.  Murder— self -defense-'Use  of  word  courageotis.  An  instruc- 
tion to  a  jury  upon  the  issue  of  self-defense  in  a  prosecution  for 
murder,  that,  in  determining  whether  the  defendant  was  justified 
in  using  a  dangerous  weapon  in  self-defense,  the  inquiry  is 
'*  whether,  from  all  the  attendant  and  surrounding  circumstances 
at  the  time  of  the  conflict,  it  reasonably  appeared  to  defendant,  as 
a  reasonable,  prudent,  courageous  and  cautiou3  man,  that  he  was 
about  to  suffer  death  or  great  bodily  harm  '*  at  the  hands  of  the 
deceased,  while  not  accurate  according  to  a  strict  construction  of 
the  language  used,  yet  it  will  not  be  deemed  a  reversible  error 
when  the  rule  applicable  to  self-defense  is  correctly  stated  in 
several  other  paragraphs  of  the  court*s  chaigo,  and  it  is  apparent 
that  the  court  intended  to  qualify  the  word  '*  courageous"  by  the 
word  *•  reasonably."    State  v,  Shreves,  615. 

23.  Murder  self -defense.  An  instruction  that  if  defendant 
went  to  the  shop  of  deceased  with  a  view  to  provoking  a  quarrel 
he  could  not  avaU  himself  of  the  plea  of  self-defense,  if  he  killed 
deceased  in  the  difficulty  thus  sought  by  him,  '*  though  such  kill- 
ing may  have  become  necessary  to  preserve  defendant's  life,  or  his 
person,  from  an  imminent  and  enormous  injury,"  but  that  he 
would  be  guilty  of  either  murder  or  manslaughter ;  held,  that,  in 
view  of  the  evidence,  the  instruction  was  not  improper.  State  t> 
Murdy,  608. 

23.  Murder — homicide  undisputed-— omission  to  instruct  as  to 
mere  assault.  An  instruction  to  a  jury  that  under  an  indictment 
for  the  crime  of  murder,  if  the  evidence  was  sufficient,  the  defend- 
ant could  be  convicted  of  murder  of  the  first  or  second  degree,  or 
of  manslaughter,  without  an  instruction  that  there  might  be  a 
conviction  for  an  assault  with  intent  to  commit  a  crime,  or  for  a 
simple  assault,  is  not  erroneous  in  a  case  where  the  fact  of  homi- 
cide is  undisputed,  and  the  defendant,  if  guilty  of  any  crime 
under  the  evidence,  is  guilty  of  murder  or  manslaughter.  State  v. 
Bow,  138. 

24.  Murder-^manslaughter — charge  in  different  paragraphs. 
One  paragraph  of  the  court's  charge  instructed  the  jury  that,  if 
they  failed  to  find  that  the  defendant  fired  the  shot  in  question 
'*  wilfully,  deliberately  and  premeditatedly,"  they  should  find  him 
"  guilty  only  of  murder  in  the  second  degree.*'  This  paragraph 
was  preceded  by  an  instruction  as  to  the  facts  necessary  to  consti- 
tute the  crime  of  murder  in  the  first  degree,  and  was  immediately 
followed  by  instruction  that,  if  they  failed  to  find  the  defendant 
guilty  of  murder  in  either  the  first  or  second  degree,  they  should 
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then  determine  whether  he  was  guilty  of  manslaughter,  and  {vro- 
ceed  to  define  that  crime.  Held,  that  considering  the  whole 
charge  together  the  paragraph  complained  of  could  not  have 
resulted  in  prejudice  to  the  defendant.    State  v,  Murdy,  603. 

25.  Alibi  as  a  defenee-'degree  of  proof.  On  the  question  of 
alibi  the  court  was  asked  to  instruct  as  follows :  *'  You  should 
indulge  no  prejudice  against  an  alibi  as  a  defense,  for  the  reason 
Tiat,  if  it  is  clearly  established  by  intelligent  and  reliable  wit- 
nesses, it  is  a  legal  and  complete  defense."  Held  that  it  was 
properly  refused,  because,  first,  it  was  not  necessary  to  give  the 
implied  warning,  and,  second,  it  is  not  necessary  to  acquittal  that 
an  alibi  be  clearly  established. — a  preponderance  of  the  evidence 
being  sufficient.    State  v,  Sipult,  40. 

26.  Rape— corroborative  evidence.  The  fact  that  the  evidence 
submitted  to  a  jury  in  an  instruction  as  proper  for  their  considera- 
tion in  determining  the  question,  whether  the  testimony  of  the 
prosecutrix  in  a  prosecution  for  rape  is  corroborated  in  the  manner 
that  the  law  requires,  is  not  such  corroborative  evidence,  will  not 
constitute  the  giving  of  such  instruction  a  reversible  error,  when 
the  record  shows  there  was  other  evidence,  not  referred  to  in  said 
instruction,  that  is  in  fact  corroborative.    State  v,  Watson,  880. 

Exceptions  to. 

27.  Practice,  The  error  of  the  trial  court  in  failing  to  write  the 
word  ''giren"  upon  the  margin  of  instructions  asked,  and  given 

'  to  the  jury,  is  not  available  on  appeal  to  a  party  who  took  no 
deception  to  such  omission  in  the  court  below.  Knight  v,C.,R,  L 
A  P,  Ry.  Co.,  310. 

28.  Practice—appeal,  Where  the  statement  of  the  issues  in  a 
cause  prepared  by  the  court  for  the  jury  was  submitted  to  the 
attorneys  for  defendant,  and  approved  by  them,  the  defendant 
cannot  be  heard  to  complain  upon  appeal  that  the  portion  of  his 
defense  set  out  in  an  amendment  to  the  answer  was  not  submitted 
to  the  jury.    Sprague  v,  Atlee,  1. 

Assignment  of  error. 

29.  Directed  to  whole  charge— complaint  of  single  instruction, 
A  general  assignment  of  error  directed  to  the  court^s  charge  to  the 
jury  as  a  whole,  without  specifying  the  particular  errors  com- 
plained of,  will  not  entitle  a  party  to  have  considered  the  error 
contained  in  any  single  instruction.  Blair  v,  Madison  County,  313. 

INSURANCE  (FIRE). 

Agent. 

1.  Knowledge  of  excessive  insurance— toaiver.  Where  the  agent 
of  a  fire  insurance  compan}%  at  the  time  of  accepting  an  applica- 
tion for  insurance,  has  knowledge  of  the  existence  of  an  amount  of 
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insurance  on  the  property  to  be  insured  in  excess  of  that  allowed 
under  a  condition  in  the  policy  issued  on  such  application,  the 
company  will  be  presumed  to  have  waived  such  condition  ;  and 
like  knowledge  on  the  part  of  the  insured  will  not  prevent  his 
recovery  under  such  policy.  Bagan  v*  Merchants^  etc..  Ins,  Co,, 
321. 

2.  Pouter  to  bind  company-^unauthorized  use  of  premises 
insured.  An  agent  of  a  fire  insurance  company  employed  to  solicit 
risks,  deliver  policies  and  collect  premiums,  and  having  no 
authority  to  make  contracts,  cannot  bind  the  company  by  his  con- 
sent to  an  unauthorized  use  of  the  insured  premises,  nor  waive  a 
forfeiture  of  the  policy  resulting  from  a  breach  of  its  conditions. 
Qarretson  v.  Insurance  Co,,  727. 

Risk. 

8.  PoUcy-— conditions— construction  of  phrase,  any  mercantile 
purpose.  Permission  in  a  pohcy  of  fire  insurance  to  use  the  insured 
premises  for  ''any  mercantile  purpose"  will  not  authorize  their 
use  as  a  restaurant.    Id. 

4.  Policy— -conditions— construction.  The  use  of  a  com-sheller, 
together  with  an  engine  and  boiler  for  the  purpose  of  propelling 
same,  is  within  the  meaning  of  a  provision  in  a  policy  of  insurance 
against  fire,  declaring  that  such  policy  will  be  rendered  void  if, 
without  permission  in  writing  thereon,  "  there  be  any  change  in 
the  exposure,  by  the  erection  or  occupation  of  adjacent  buildings, 
or  by  any  means  whatever  within  the  control  aAd  knowledge  of 
the  insured."    Davis  v.  Western  Home  Tns.  Co,,  406. 

Premium  note. 

5.  Mutual  companies— assessments.  No  action  can  be  main- 
tained upon  a  promissory  note  given  to  secure  the  premium  upon 
a  policy  of  insurance  in  a  mutual  fire  insurance  company,  and  pay- 
able in  installments  on  assessment  by  the  directors  of  such  com- 
pany, when,  up  to  the  date  of  loss  under  said  policy,  no  assessment 
against  said  insured  has  been  made.  Hagan  v.  Merchants',  etc., 
Ins.  Co.,  821. 

Proof  of  loss. 

0.  Parol  evidence.  The  form  or  suflSciency  of  the  proof  of  loss 
made  by  plaintiff  not  being  in  issue,  but  simply  the  fact  whether 
such  proof  had  been  made,  held,  that  such  fact  might  be  estab- 
lished by  parol,  and  no  prejudice  could  arise  from  the  introduction 
of  secondary  evidence  of  the  notice  served  upon  the  defendant.  Id. 

7.  Admission— orcd  evidence.  After  the  introduction  of  oral 
evidence,  against  the  objection  of  defendant,  to  the  fact  that  a  let- 
ter had  been  writtpn  the  defendant  concerning  the  policy  in  ques- 
tion, the  proof  of  loss  and  payment  thereunder,  the  plaintiff 
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offered  in  evidence  a  letter  received  from  defendant's  attorney^ 
purporting  1x>  be  in  reply  to  the  above,  and  stating  the  reason  why 
payment  of  the  policy  was  refused  to  be  the  taking  out  of  addi- 
tional insurance,  and  other  irregularities,  in  violation  of  the 
policy,  but  making  no  objection  to  the  sufficiency  of  proof  of  loss. 
Held,  that  parol  evidence  to  the  fact  of  plaintiff  *s  letter  and  its 
subject-matter  was  competent,  and  that  the  admission  of  defend- 
ant s  reply,  though  not  pertaining  to  a  fact  in  issue,  was  error  with* 
out  prejudice.     Hagan  v.  Merchants',  etc,  Ina.  Co,,  821 

INSURANCE  (LIFE). 

Assignment. 

1 .  Policy,  Where  a  contract  for  insurance  in  a  mutual  benefit 
association  authorizes  a  change  in  the  beneficiary  upon  the  direc- 
tion of  the  insured,  and  neither  the  consent  of  the  association  nor 
the  surrender  of  the  benefit  certificate  is  required  either  by  the 
contract  for  insurance  or  by  the  constitution  or  by-laws  of  the  asso- 
ciation, a  written  instrument  duly  executed  by  the  insured,  and 
forwarded,  at  his  instance,  to  the  association  by  mail,  reciting  that 
he  thereby  surrenders  the  benefit  certificate  theretofore  issued  to 
him.  and  directing  that  a  new  certificate  be  issued  to  him,  pay- 
able to  a  different  beneficiary,  will  be  effectual  to  change  the 
beneficiary  under  said  certificate,  and  will  be  binding  upon  the 
association  after  notice  thereof,  without  the  surrender  of  the  cer- 
tificate in  fact,  although  it  was  the  practice  in  the  business  of  said 
association  to  require  the  surrender  of  benefit  certificates  in  such 
cases  before  issuing  new  ones,  and  the  association  had  neither 
issued  a  new  certificate  as  directed,  nor  assented  to  the  change  of 
beneficiaries,  before  the  death  of  the  assured.  {Diatinguiahing 
Stephenson  v,  Stephenson,  64  Iowa,  584.)    Hirschl  v,  Clark,  200. 

Mutual  benefit  associations. 

2.  Non-payment  of  dues— forfeiture.  A  membership  certifi- 
cate in  a  mutual  benefit  association  provided  for  the  payment  of  two 
thousand  dollars  to  the  beneficiary  therein  named,  upon  the  death 
of  the  member,  upon  the  condition,  among  others,  that  the  mem- 
ber was  in  good  standing  at  the  time  of  his  decease,  which,  under 
the  constitution  of  the  association,  included  the  payment  of  dues  of 
not  less  than  one  dollar  per  year,  and  fifty  cents  a  year  per  degree 
of  benefit  held.  No  dues  being  paid  under  this  certificate,  the 
member  was  suspended,  and  subsequently  died.  After  the  mem- 
ber's decease,  the  beneficiary  paid  to  the  collector  of  the  local 
council  the  amount  of  the  assessments  and  dues  against  the 
deceased,  but  the  money  so  received  was  not  paid  to  the  council, 
and  its  receipt  was  unauthorized,  and  in  violation  of  its  constitu- 
tion and  by-laws.  Held,  that  the  association  was  not  liable  for  the 
payment  of  the  certificate.  Brown  v.  N.  W.  Legion  of  Honor,  400. 
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Ldutation  of  AcnoN. 

8.  Benefit  certificate — maturity.  Under  a  clause  in  a  certificate 
of  insurance  in  a  mutual  benefit  association  limiting  the  time  for 
action  thereon  to  six  months,  after  the  death  of  the  assured,  the 
limitation  will  not  commence  to  run  until  the  cause  of  action  on 
such  certificate  matures.  Matt  v,  Mut,  Aid  Ass'n  of  Ottumtoa,  185* 

INTERMINGLING  OF  GOODS.    See  Property. 

INTERVENTION.    See  Practice. 

INTOXICATING  LIQUORS. 

GiPr  OF,  NOT  UNLAWFUL. 

1 .  It  is  not  unlawful  to  give  away  intoxicating  liquors  to  be 
used  as  a  beverage.    State  v.  Briggs,  585. 

Illegal  sale. 

2.  Agent  liable  for.  An  agent  who  solicits  orders  for  intoxicat- 
ing liquors,  subject  to  the  approval  of  his  principal,  is  subject  to 
prosecution  for  the  unlawful  sale  of  such  liquors,  though  his  prin- 
cipal holds  a  permit  to  sell  under  the  law.  State  v.  Kriechhaum, 
683. 

8.  Offense  committed  in  txco  counties.  Where  orders  for  intox- 
icating liquors  are  taken  by  an  agent  in  one  county,  subject  to  tlie 
approval  of  his  principal  in  another  county  of  the  state,  the  courts 
of  either  county  may  take  jurisdiction  of  the  offense.     Id. 

4.  Proof  of.  In  a  prosecution  for  the  illegal  sale  of  intoxicat- 
ing liquors  to  a  person  named,  the  books  of  an  express  company 
showing  the  dates  upon  which  boxes  of  goods  shipped  from  the 
defendant's  place  of  residence  to  such  person  were  received  at  the 
residence  of  the  latter,  and  that  they  were  delivered  to  him, 
and  the  date  of  such  delivery,  is  material.     Id. 

5.  Proof  of.  Where  such  prosecution  is  against  one  holding  a 
permit  under  the  law  to  sell  intoxicating  liquors,  and  the  fact  that 
sales  of  liquors  have  been  made  by  defendant  is  ^ot  questioned, 
the  burden  of  proof  is  upon  him  to  show  that  the  sales  were  not  in 
violation  of  law.    Id, 

6.  To  husband,  tcife  may  recover  damages.  In  an  action  by  a 
married  woman  against  a  saloon  keeper  for  damages  on  account 
of  the  sale  of  intoxicating  liquors  to  her  husband,  proof  of  having 
furnished  intoxicating  liquors  to  the  husband  upon  the  order  and 
promise  of  payment  by  a  third  person  is  sufficient  to  sustain  the 
action.    Judge  v,  Jordan,  519. 
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7.  Nuisance— tise  of  premises  for.  The  use  of  premises  for  the 
purpose  of  selling,  and  selling  therein,  intoxicating  liquors  prohib- 
ited by  law,  is  an  indictable  offense  under  Code,  section  1543,  upon 
a  first  violation  of  the  provisions  theireof.    State  v.  Adams,  5dS. 

8.  Nuisance— evidence  of  liquors  found  at  another  place.  After 
a  witness  had  given  testitnony  tending  to  show  that  liquors  were 
kept  and  sold  by  defendant  at  the  place  named  in  the  indictment, 
held,  that  it  was  proper  to  allow  him  to  testify  to  finding  five  bar- 
rels of  bottled  beer  at  the  residence  of  defendant's  father,  with 
whom  defendant  resided,  in  another  part  of  the  city.  StcUe  v, 
lUsley,  49. 

9.  Nuisance— presumption  arising  from  possession  of  liquors. 
An  instruction  that  thejfinding  of  intoxicating  liquors, except  in  the 
possession  of  one  legally  authorized  to  sell  the  same,  or  except  in  a 
private  dwelling-house  which  does  not  include,  or  is  not  used  in 
connection  with,  a  tavern,  public  eating-house,  restaurant,  gro- 
cery, or  other  places  of  public  resort,  is  presumptive  evidence  that 
such  liquors  were  kept  for  illegal  sale,  and  that  proof  of  actual 
sale  is  presumptive  evidence  of  illegal  sale.  Held,  not  subject 
to  the  objection  that  it  does  not  state  the  law  in  clear  and  concise 
language.    Id. 

10.  Nuisance— evidence— instruction.  In  a  prosecution  for 
maintaining  a  nuisance  by  selling  intoxicating  liquors  upon  certain 
premises  described  in  the  indictment,  it  appeared  that  the  defend- 
ant, upon  receipt  of  money  therefor,  issued  orders  for  such  liquors 
at  his  blacksmith  shop,  which  were  inclosed,  with  the  money 
received,  in  an  envelope,  which  being  presented  at  a  depot  two 
blocks  away  the  purchaser  would  receive  the  liquors  called  for  by 
the  order.  Held,  that,  in  view  of  the  above  evidence,  an  instruc- 
tion to  the  jury,  that  if  they  found  that  the  defendant  "  gave  to 
any  person  any  order  by  means  Of  which  he  procured  liquors  of 
the  character  described  in  the  indictment  from  the  express  office, 
or  any  other  building,  and  that  he  received  the  money  for  sudi 
liquors  at  his  blacksmith  shop,  substantially  as  charged  in  the 
indictment  this  will  be  evidence  that  you  may  consider  in  deter- 
mining whether  or  not  the  defendant  is  guilty,  was  not  erroneous. 
State  V.  Bviggs,  585. 

11.  Nuisance— judgment.  Upon  a  conviction  under  an  indict- 
ment for  maintaming  a  liquor  nuisance  upon  certain  prescribed 
premises,  a  judgment  ordering  the  destruction  of  the  liquors 
found  upon  the  premises  in  controversy,  and  the  removal  and 
sale  of  all  fixtures,  [furniture,  vessels,  and  all  movable  property 
used  in,  or  about,  the  premises  in  carrying  on  the  unlawful  busL 
ness,  and  that  the  building  be  closed,  as  against  its  use  for  saloon 
purposes,  for  the  period  of  one  year,  unless  sooner  released  as  pro- 
vided by  law,  is  authorized  by  Acts,  Twenty-first  General  Assem- 
bly, chapter  66,  section  5.    State  v.  Adams,  593. 
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HIGHWAYS. 
Establishment  of. 

1.  Boundaries— -eatoppeL  The  plaintiff  caused  a  highway  to  be 
located  across  lands  owned  by  him,  sold  a  lot  on  one  side  thereof, 
and  afterwards  built  a  fence  along  said  road  on  the  side  of  the 
land  retained  by  him,  and  his  grantee  built  a  fence  on  his  side. 
The  space  between  these  two  fences  was  worked  and  traveled  by 
the  public  for  twenty-five  years,  and  after  twenty  years  the 
plaintiff  rebuilt  his  fence  on  the  same  line.  Heldt  that  the  boun- 
daries of  such  highway  had  been  established  by  the  acts  of  the 
plaintiff,  and  of  the  public,  and  by  the  lapse  of  time,  and  that 
plaintiff  was  estopped  from  claiming  any  portion  of  said  road  as 
his  own.    Sherman  v»  Hastings^  872. 

IMPBOVEMBNT  OP. 

2.  Agreement  of  township  trustees — estoppel.  The  township 
trustees  having  agreed  that  the  township  clerk  should  receive 
certain  mone3*s  held  by  the  county  treasurer,  and  that  therewith 
all  the  legal  debts  of  the  township  should  be  paid,  the^  county 
treasurer  paid  to  said  clerk  the  proceeds  of  a  tax  levied  and  col- 
lected for  the  payment  of  the  orders  above  referred  to.  Hel^j  that 
the  orders  not  being  a  legal  debt,  the  officers  of  the  township  were 
not  estopped,  under  their  agreement,  from  denying  liability  for 
the  money  so  received.     Cass  County  Bank  v,  Conrad^  482. 

8.  Township  trustees— authority.  Township  trustees  have  no 
authority  under  the  law  to  borrow  money  for  the  improvement  of 
the  highways  of  the  township,  nor  to  make  the  improvement  of 
the  highways  in  one  district  a  charge  upon  the  other  districts 
of  the  township,  and  orders  issued  by  the  trustees  upon  the  town- 
ship clerk  for  that  purpose,  and  for  which  no  fund  has  been  pro- 
vided, are  invalid.    Id, 

HOMESTEAD. 
Not  acquired  in  property  fraudulently  conveyed. 

1.  Agreement  for  reconveyance.  Where  one  makes  a  conveyance 
of  real  estate  without  consideration,  and  presumably  in  fraud  of 
creditors,  and,  under  agreement  for  a  reconveyance  thereof  when 
requested,  he  retains  no  such  interest  therein,  as  upon  his  subse- 
quent marriage,  and  occupancy  of  the  premises  with  his  family, 
will  enable  the  wife  to  acquire  a  homestead  interest  in  said  prop- 
erty as  against  said  grantor's  individual  conveyance  thereof  in 
pursuance  of  a  power  of  attorney  from  the  grantee  under  said 
fraudulent  conveyance.     Johnston  v.  McPherran  et  al.,  280. 

Limits  op. 

2.  Five  acres  in  city  plat.  A  homestead  of  between  four  and 
five  acres  of  land  will  not  be  rendered  liable  to  execution  because 
of  its  lying  partly  within  the  limits  of  a  city  if  not  a  part  of  a 
city  plat.    Beyer  v,  Thoeming,  517, 
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Ck>MVEYANCB  OP. 

3.  Fraud— creditors,  A  judgment  is  not  a  lien  upon  the  home- 
stead of  the  judgment  debtor,  and  the  latters  conveyance  of  such 
property  to  his  wife  will  not  be  deemed  fraudulent  as  to  the  judg^ 
ment  creditor.    Id, 

FOBECLOSURB  OF  MORTOAGB. 

4.  Wife  not  made  a  partp-^res  adjudicata,  A  husband,  against 
whom  a  decree  of  foreclosure  of  a  mortgage  on  real  estate  baa 
been  duly  obtained,  cannot,  in  an  action  of  forcible  entry  and 
detainer  to  recover  possession  after  the  period  of  redemption,  set 
up  the  defense  that  his  wife,  who  was  not  a  party  to  the  former 
suit,  lias  a  homestead  interest  in  the  mortgaged  premises ;  such 
fact,  if  a  defense  at  all,  being  available  in  the  former  suit,  must  be 
deemed  to  have  been  adjudicated  or  waived.    Dodd  v,  Scott f  819 

Execution  sale. 

6.  Sheriff's  deed— platting.  The  plaintiffs  being  the  owners  of 
forty  acres  of  land,  on  which  was  situated  their  dwelling,  and  of 
fifteen  acres  adjoining,  all  of  which  was  occupied  as  a  homestead, 
but  was  subject  to  the  lien  of  a  judgment  in  favor  of  the  defend- 
ant, the  latter  caused  an  execution  to  be  levied  thereon.  Thereupon 
plaintiffs  served  notice  upon  the  sheriff  that  the  forty-acre  tract 
was  claimed  as  a  homestead.  Held,  that  plaintiffs*  notice  ren- 
dered the  platting  of  the  homestead  prior  to  the  sale  under  the 
execution  unnecessary,  and  for  an  omission  to  plat  the  same  a 
sheriff 's  deed  based  upon  such  sale  would  not  be  set  aside.  Smith 
V,  De  Kock,  535. 

See  Mortgages  of  Real  Estate ;  Wills. 

HUSBAND  AND  WIFE. 

Transactions  between. 

1.  Praud,  An  insolvent  husband  cannot  by  procuring  a  loan 
of  money  to  be  made  upon  his  wife's  obligation,  and  conducting 
business  therewith  in  her  name,  protect  the  results  of  his  industry 
and  skill  from  the  claims  of  his  creditors.  HamiU  A  Co.  v, 
Augustine,  802. 

Antenuptial  AaRBsafENT. 

%,  Dower— validity.  An  antenuptial  agreement  provided,  that 
the  parties  thereto  should  not  in  any  manner  be  restricted  in 
the  control  or  disposition  of  their  respective  properties ;  that  the 
woman  thereby  released  all  right  of  dower  or  homestead  in  the 
property  of  her  prospective  husband,  and  in  lieu  thereof  should 
receive,  in  case  she  survived  her  husband,  the  interest  on  the  som 
of  three  thousand  dollars  from  the  date  of  the  latter*8  death,  to  be 
paid  annually  as  long  as  she  remained  his  widow.    Held^  that  in 


INDEX.  825 

HUSBAND  AND  WIFE.    Antenuptial  agreement.    Continued. 

view  of  the  circumstances,  that  at  the  time  of  the  agreement  both 
parties  were  over  fifty  years  of  age,  the  man,^  a  widower  with 
three  children,  and  worth  about  fifty  thousand  dollars,  the  woman 
without  property,  and  dependent  upon  her  brother  and  her  per- 
sonal earnings  for  support ;  that  the  parties  having  been  acquaint- 
ances and  neighbors  for  a  number  of  years,  the  woman  might  be 
presumed  to  know  the  amount  of  the  other  s  property  ;  and  that  the 
woman  had  a  general  knowledge  of  the  rights  she  would  have,  as 
wife,  in  such  property,  the  agreement  was  not  so  illiberal  as  to 
raise  a  presumption  of  the  use  of  undue  influence  over  the  woman, 
nor  was  it  so  unreasonable  and  so  unconscionable  that  it  ought  not 
to  be  enforced,  and  the  evidence  fails  to  show  any  undue  influence 
in  fact.    Peet  v.  Peet,  172. 

• 

8.  HusbancPa  desertion  of  wife.  The  removal  of  the  husband 
during  his  last  illness,  with  his  consent,  to.  the  home  of  his  son,  to 
the  end  that  he  might  be  better  cared  for,  his  wife  being  unable  to 
,  care  for  him  without  the  assistance  of  neighbors,  and  her  nervous 
condition  being  such  as  to  render  her  presence  irritating  to  her 
sick  husband,  was  not  such  a  desertion  of  the  wife  by  the  husband 
as  to  prevent  the  enforcement  of  the  above  agreement.    Id, 

4.  AhandonTMut,  The  joinder  of  the  wife  with  her  husband  in 
executing  conveyances  of  real  estate,  which  might  under  said 
agreement  have  been  executed  without  her,  will  not  operate  as  an 
abandonment  of  said  contract.    Id. 

Witnesses. 

6.  Declarations  of  one  againet  tTie  other — agency.  In  an  action 
by  a  married  woman  proof  of  the  declarations  of  her  husband, 
alleged  to  have  been  made  while  acting  as  the  agent  of  the  wife, 
is  not  admissible  in  evidence  against  the  wife  in  the  absence 
of  the  proof  of  such  agency.    Judge  v,  Jordan^  519. 

Improvement  of  wife*8  property  bt  the  husband.    See  Mechanic's 
Lien,  2,  8. 

JUDGMENT. 

Assignment. 

1.  Certified  copy  as  evidences-evidence.  Where  the  assignment 
of  a  judgment  has  been  made  a  part  of  the  record  of  the  court,  a 
certified  copy  thereof  is  competent  evidence  in  an  action  on  the 
judgment  in  a  foreign  court,  the  same  as  other  parts  of  the  record. 
Coughran  v.  Oilman^  442. 

Lien  of. 

2.  Extinguished  by  sale  and  deed  under  prior  lien.  Pending 
an  action  to  foreclose  a  mortgage  upon  ceriain  real  estate,  the 
defendants  obtained  a  judgment  against  one  of  the  owners  thereof. 
After  decree  in  the  foreclosure  proceeding,  the  property  was  sold 
on  special  execution,  and  a  sheriff 's  deed  in  due  time  was  issued 
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to  the  assignee  of  the  holder  of  the  certificate  of  sale.  Held,  that 
the  mortgage  being  a  prior  and  paramount  lien  the  foreclosure  and 
sale  thereunder  operated  to  pass  the  title  to  said  property  to  said 
purchaser  clear  of  the  lien  of  defendants'  judgment,  and  defend- 
ants were  properly  enjoined  from  seeking  to  enforce  the  same 
against' the  property  on  execution.    Austin  v.  Bowman  Bros.,  277. 

8.  Limitation — execution.  The  lien  of  a  judgment  Will  not  be 
extended  as  against  a  junior  lienholder  by  the  levy  of  an  execu- 
tion thereon  within  the  period  of  limitation,  but  without  a  sale 
thereunder  until  after  the  expiration  of  ten  years  from  the  date  of 
the  judgment.    Lakin  v.  McCormick  <St  Bro.,  545. 

Redemption. 

4.  Entry  of  credit  on  judgment — satisfaction.  The  portion 
of  the  mortgaged  premises  covered  by  0.*s  mortgage  was  sold  sepa- 
rately, and  purchased  by  plaintiff.  Within  the  required  period  O. 
redeemed  from  the  sale,  but  did  not  enter  upon  the  record  the 
amount  he  was  willing  to  credit  upon  his  judgment  against  P. 
Held,  that  the  omission  to  make  such  entry  did  not  operate  as  a 
satisfaction  of  O.'s  judgment  against  P.  Mont  Sav,  Bank  v. 
Arnold,   158. 

Performancb. 

6.  Payment  of  costs.  The  district  court  made  an  order  in  vacar 
tion  granting  the  plaintiff  a  new  trial  upon  condition,  that  it  pay 
the  coats  in  the  case  by  noon  of  the  next  day  after  service  of  notice 
of  said  order,  if  served  in  term  time.  The  notice  was  so  served- 
and  before  noon  of  the  next  day,  the  amount  of  the  costs  having 
been  ascertained,  plaintiff 's  counsel  requested  the  clerk  to  consider 
the  costs  paid,  and  he  would  see  his  client,  and  have  him  give  him 
the  money.  To  this  the  clerk  assented,  and  entered  his  receipt 
for  the  money  of  recor  J.  The  money  not  having  in  fact  been  paid, 
however,  the  defendant  more  than  a  month  afterwards  filed  a 
motion  for  judgment  on  the  above  order  of  court  Held,  that 
plaintiff  had  sufficiently  complied  with  the  order  to  entitle  it  to 
the  new  trial.    National  Bank  of  Grundy  Center  v,  Broum,  S08. 

Appeal  from. 

6.  Not  xjoaived  by  recognition  of  rights  secured  by.  Acta  of  a 
party  pending  litigation  in  recognition  of  rights  subsequently 
determined  by  a  decree  of  the  court  therein  but  previously  aban- 
doned, will  not  operate  as  a  waiver  of  the  right  of  appeal  from 
such  decree.    Smith  v,  Gorrell,  218. 

7.  Not  waived  by  part  performance  on  suggestion  of  court.  The 
decree  rendered  herein  provided  for  the  transfer  of  certain  real 
and  personal  property  by  the  defendant  to  the  plaintiff.  Upon  the 
suggestion  of  the  court,  the  defendant  surrendered  possession  of 
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the  property  in  question,  pending  proceedings  on  appeal,  to  the 
plaintiff,  for  the  purpose  of  reducing  the  amount  of  the  super- 
sedeas bond.  Held,  that  there  was  not  such  a  performance  of  the 
decree  as  to  prevent  an  appeal.    Sample  v,  Collins,  28. 

Cebtifibd  copy  as  evidencb. 

8.  Jurisdiction—presumption.  Where  a  certificate  to  the  judg 
ment  record  of  a  foreign  court  indicates  on  its  face  that  it  is  a 
court  of  record,  and  that  it  has  a  seal  and  a  clerk,  it  will  be  pre- 
sumed in  an  action  thereon,  until  the  contrary  is  shown,  that  the 
court  rendering  such  judgment  had  jurisdiction  of  the  parties,  and 
of  the  subject  of  the  action.    Coughran  v,  OHmanf  443. 

JUDICIAL  SALE. 

Homestead. 

1.  Execution  saie— platting.  The  plaintiffs  being  the  owners 
of  forty  acres  of  land,  on  which  was  situated  their  dwelling,  and 
of  fifteen*  acres  adjoining,  all  of  which  was  occupied  as  a  home- 
stead, but  was  subject  to  the  lien  of  a  judgment  in  favor  of 
defendant,  the  latter  caused  an  execution  to  be  levied  thereon. 
Thereupon  plaintiffs  served  notice  upon  the  sheriff  that  the  forty- 
acre  tract  was  claimed  as  a  homestead.  Held,  that  plaintiff's 
notice  rendered  the  platting  of  the  homestead  prior  to  sale  under 
the  execution  unnecessary,  and  for  an  omission  to  plat  same  a 
sheriff's  deed  based  upon  such  sale  would  not  be  set  aside.  Smith 
v»  DeKock,  585. 

3.  Return  of  execution — evidence.  The  sheriff's  return  of  the 
execution  showed  that  the  two  tracts  of  land  were  offered  sepa- 
rately, but  did  not  show  which  was  offered  first.  Held,  that  it  was 
competent  to  show  by  parol  evidence  the  order  in  which  the 
different  parcels  were  offered  for  sale.    Id, 

JURISDICTION. 

NON-BBSIDENT  ASSIGNEE  IN  BANKRUFTOY. 

1.  Nuisance-'real  estate.  The  courts  of  this  state  have  Juris- 
diction of  actions  commenced  under  Code,  section  1548,  for  the 
abatement  of  a  nuisance,  which  is  maintained  upon  real  estate 
held  by  one  as  assignee  in  bankruptcy  under  appointment  of  a 
federal  court  in  a  foreign  state,  and  such  property  is  subject  to  the 
judgments  of  the  courts  in  such  cases  to  the  same  extent  as  other 
property  within  the  state.     Radford  v,  Thomell,  709. 

2,  Offense  committed  in  two  counties.  Where  orden*  for  intox- 
cating  liquors  are  taken  by  an  agent  in  one  county,  subject  to  the 
approval  of  his  principal  in  another  county  of  the  state,  the 
courts  of  either  county  may  take  jurisdiction  of  the  offense.  Staie 
«.  Rriechbaum,  688. 
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Offenses  against  prohibitory  liquor  law. 

3.  Indictment — district  court.  The  use  of  premises  for  the  par- 
pose  of  selling,  and  selling  therein,  intoxicating  liquors  prohibited 
by  law,  is  an  indictable  offense  under  Code,  section  1543,  upon  a  first 
violation  of  the  proviBions  thereof,  and  is,  therefore,  within  the 
jurisdiction  of  the  district  court.    State  v.  Adams,  598. ' 

Prbsumption. 

4.  Action  on  foreign  judgment — evidence.  Where  a  certificate 
to  the  judgment  record  of  a  foreign  court  indicates  on  its  face  that 
it  is  a  court  of  record,  and  that  it  has  a  seal  and  a  clerk,  it  will  be 
presumed  in  an  action  thereon,  until  the  contrary  is  shown,  that 
the  court  rendering  such  judgment  had  jurisdictionof  the  parties, 
and  of  the  subject  of  the  action.    Coughran  v.  CHlman,  442, 

JURY. 

Challenob  for  cause. 

1.  Formation  of  opinion.  The  rule  announced  in  State  v.  Vat- 
ter,  71  Iowa,  557,  and  State  v.  Munckrath,  78  Iowa,  268,  in  relation 
to  the  right  to  challenge  a  juror  for  cause  who  has  formed  or 
expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  defendant 
in  criminal  cases,  adhered  to.    State  v.  King^  587. 

3.  Formation  of  opinion,  A  juror  who  was  a  member  of  the 
regular  panel,  upon  his  examination  as  to  challenge  for  cause, 
stated  that  he  had  heard  one  of  the  parties  to  the  cause  make  a 
statement  in  regard  to  the  merits  of  the  controversy ,and  had  formed 
an  opinion  which  would  require  evidence  to  remove,  but  that  it 
would  not  prevent  him  from  rendering  a  just  verdict  on  the  evi- 
dence. Held,  that  the  action  of  the  trial  court  in  sustaining  a 
challenge  to  such  juror,  made  under  subdivision  9,  section  2772,  of 
the  Code,  would  not  be  regarded  as  erroneous,  although  such  chal- 
lenge  might  properly  have  been  overruled.    Sprague  v.  Atlee^  1. 

Peremptory  challenges, 

3.  Ex  poet  facto  laws — acta  pertaining  to  remedy-— validity.  At 
the  time  defendant's  crime  was  committed  the  law  in  force  entitled 
defendants  in  such  cases  to  twenty  peremptory  challenges  to  the 
jury,  and  the  state  to  but  ten.  Subsequently,  the  law  was  amended 
by  the  legislature,  so  as  to  give  the  defendant  but  ten  such  chal- 
lenges, the  same  as  given  to  the  btate  ;  which  law  did  not  go  into 
effect  until  after  the  commencement  of  the  prosecution  herein. 
Held,  that  the  amendment  affected  no  vested  right  of  the  defend- 
ant, but  pertained  merely  to  the  remedy,  and  was  valid.  State  v. 
ShreveSf  615. 
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Misconduct  op. 

4.  Evidence-^ppeaL  The  determination  of  the  district  court 
upon  the  question  of  the  misbehavior  of  jurors  on  the  trial  of  a 
cause  cannot  be  reviewed  on  appeal  when  it  appears  that  all  the 
evidence  upon  that  subject  is  not  before  the  supreme  court.  Orajp- 
nia  v.  C,  St.  P.  <Sb  K.  C  Ry.  Co.,  444. 

LANDLORD  AND  TENANT. 

Cancellation  OF  lease. 

1.  Agreement  to  cancel— evidence.  The  agreement  of  a  land- 
lord to  release  a  tenant  from  further  obligation  under  a  lease  of 
premises  provided  another  tenant  can  be  secured  therefor,  and  his 
agreement  to  see  a  person  named  whom  the  tenant  claimed  would 
rent  the  same,  will  not  operate  as  a  release  of  the  lessee  from  his 
obligation  under  said  lease  if  another  tenant  is  not  in  fact  secured 
upon  terms  agreeable  to  the  lessor.  Churchill  v.  Oronewig  et  al., 
449. 

2.  Estoppel.  The  defendants  plead  an  estoppel  to  plaintiff 's 
claim  for  rent  based  upon  an  agreement  alleged  to  have  been  made 
prior  to  their  vacation  of  the  leased  premises,  and  introduced  evi- 
dence of  statements  made  by  plaintiff  on  the  basis  of  such  agree- 
ment, and  tending  to  prove  an  estoppel.  Held,  that,  as  the  jury 
must  have  found  that  the  alleged  agreement  was  not  in  fact  made, 
an  instruction  withdrawing  the  issue  of  an  estoppel  from  the  jury 
was  not  erroneous.    Id, 

Kepaibs. 

8.  Construction  of  lease.  An  agreement  for  the  lease  of  a  store- 
room, cellar  and  "warehouse  in  rear  of  building,*'  "to  be  used 
as  a  boot  and  shoe  store,"  was  made  while  the  building  was  in 
course  of  erection,  and  contained  the  following  paragraph  in  writ- 
ing :  "  Said  first  party  also  to  put  up  two  partitions  across  store- 
room ;  also  one  between  said  partitions  ;  *  *  *  and  said  partitions 
to  be  painted  white  by  said  first  party.  The  whole  room  to  be  put 
in  good  order  for  use  of  said  second  party."  Held,  that  the  phrase, 
"  whole  room,"  in  the  last' sentence,  was  to  be  construed  as  refer- 
ring to  the  entire  premises  covered  by  the  lease.  Bentley  v.  Tay- 
lor,  306. 

4.  Breach  of  conditions  in  lease^-damages.  The  petition 
alleged  that,  at  the  time  plaintiff  took  possession,  the  cellar  was 
insufficiently  ventilated,  wet  and  muddy,  and  that,  by  reason 
thereof,  the  storeroom  was  rendered  damp  and  moldy,  the  plain- 
tiff 's  goods  damaged,  and  both  cellar  and  storeroom  made  unfit 
for  use  as  a  boot  and  shoe  store.  Held,  that  the  facts  pleaded 
showed  a  breach  of  the  express  covenant  above  stated.    Id. 
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LARCENY. 

Proof  of. 

Identity  of  person.  The  defendant  was  brought  from  the  state 
of  Ohio  to  Appanoose  county,  Iowa,  to  answer  an  indictment  for 
the  theft  of  two  horses,  found  against  one  Foster  five  years  pre- 
vious, and  who  had  jumped  his  bail.  In  defense,  he  claimed  that 
his  name  was  Jared  Uickey,  and  that,  at  the  time  of  the  commission 
of  the  offense  alleged,  he  resided  near  Cold  water,  Michigan. 
Twenty-two  out  of  twenty-three  witnesses,  called  by  the  state, 
testified  that  defendant  was  the  identical  man  who  had  been  found 
in  the  possession  of  the  horses,  and  was  arrested  and  lodged  in  jail 
five  years  before  for  the  offense  charged.  Seven  persons,  among 
whom  was  the  sheriff  who  made  the  former  arrest,  and  the  jailer 
then  in  charge  of  the  jail,  testified  that  defendant  was  not  the 
man  formerly  arrested  for  the  same  offense.  Heldf  that  a  verdict 
finding  defendant  guilty  wa§  sufficiently  supported  by  the  evi- 
dence.   State  V*  Foster,  181« 

LEWDNESS. 
Evidence. 

Unlawful  cohabitation— declarations.  Where  a  man  and  a 
woman  have  been  indicted  jointly  for  lewd  cohabitation,  proof  of 
the  declarations  of  one  of  the  defendants  to  third  persons,  and  not 
in  the  presence  of  the  other  defendant,  is  admissible  in  evidence ; 
but  the  jury  should  be  instructed  as  to  the  effect  to  be  given  such 
testimony.    State  v.  Miller,  7^ 

LIBEL. 

Indictment. 

1.  Matters  of  defense  need  not  he  pleaded.  Where,  in  an  indict 
ment  for  libel,  the  libelous  matter  therein  alleged  to  have  been 
published  by  the  defendant  is  sufficient  to  constitute  the  offense, 
it  is  not  necessary  that  the  indictment  negative  facts  which  are 
mere  matters  of  defense.    State  v.  Conable,  60. 

Evidence. 

2.  Contemporaneous  publications.  Jpon  a  ti'ial  under  an 
indictment  for  libel  based  upon  a  specific  portion  of  an  article 
published  during  a  political  campaign  concerning  a  candidate  for 
office,  the  balance  of  such  article  and  other  disparaging  articles 
published  by  the  defendant  during  the  same  campaign,  and  con. 
ceming  the  same  candidate,  though  not  of  a  libelous  nature,  may 
be  given  in  evidence  by  the  state,  if,  taken  in  connection  wi.h  the 
alleged  libel,  they  will  assist  in  determining  the  motive  with 
which  the  publication  was  made.    Id, 
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8.  Falsity  of  charge.  The  libelous  matter  upon  which  the 
indictment  was  based  in  this  case  charged  a  candidate  for  office 
with  an  agreement  to  sell  an  appointment  to  an  office  supposed  to 
be  under  his  control  if  elected,  but  the  other  party  to  the  agree- 
ment was  not  named  in  the  indictment.  Held,  that  the  person 
subsequently  receiving  such  appointment,  upon  the  recommenda- 
tion of  such  candidate,  although  not  the  person  with  whom  the 
defendant  had  charged  the  agreement  had  been  made,  might  be 
permitted  to  testify  upon  the  trial  that  he  never  gave,  nor  offered 
to  give,  anything  to  secure  the  appointment,  as  tending  to  show 
that  the  charge  contained  in  the  alleged  libel  was  untrue.    Id. 

4.  Malice.  Upon  cross-examination  the  defendant  was  asked 
if  he  had  not  formerly  supported  the  subject  of  the  alleged  libel 
for  office  ;  also,  whether  he  had  not  solicited  his  support  for  a  par- 
ticular office ;  to  both  of  which  questions  the  defendant  objected 
as  being  incompetent  and  immaterial  Held,  that,  as  defendant's 
publication  of  the  libel  may  have  been  prompted  through  disap- 
pointment in  not  receiving  the  coveted  office,  proof  of  the  facts 
sought  to  be  elicited  was  proper  aa  tending  to  show  malice  on  the 
part  of  the  defendant.    Id, 

6.  Privileged  matter — verdict.  While  the  evidence  in  this  case 
as  to  probable  cause  and  good  faith  is  such  that  the  jury  might 
well  have  found  the  alleged  libelous  article  privileged  within  the 
rule  heretofore  announced  by  this  court,  and  the  evidence  tends  to 
show  that  the  defendant  believed  the  same  to  be  true,  yet  the  evi- 
dence being  conflicting  upon  the  question  of  the  motive  of  the 
defendant  in  making  such  publication,  the  court  cannot  say  that 
in  finding  the  defendant  guilty,  as  charged,  the  jury  abused  the 
discretion  which  the  law  gives  them.    Id, 

LICENSE.    See  Common  Carrier,  5 ;  Negligence^  1* 
UMITATION  OP  ACTIONS. 
When  statute  begins  to  run. 

1.  In  case  of  fraud.  The  plaintiffs  having  been  kept  in  igno- 
rance of  their  rights  through  the  fraudulent  concealment  of  the 
facts  by  the  defendant,  Jield,  that  the  statute  of  limitations  did 
not  begin  to  run  as  to  their  cause  of  action  until  their  discovery  of 
the  facts  on  which  the  action  was  based.  Cook  et  al.  v.  C,  R.  L 
<&  P.  By.  Co.,  651. 

2.  Insurance-'beneflt  certificate.  Under  a  clause  in  a  certifi- 
cate of  insurance  in  a  mutual  benefit  association  limiting  the 
time  for  action  thereon  to  six  months,  after  the  death  of  the 
assured,  the  limitation  will  not  commence  to  run  until  the  cause 
of  action  on  such  certificate' matures.  Matt  v.  Mut,  Aid  Ass'nof 
Ottumwa,  135. 
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Contracts  in  writing. 

8.  Admission  of  indebtedness — evidence.  In  an  action  upon  a 
promissory  note  purporting  on  its  face  to  be  barred  by  the  statute 
of  limitations,  the  plaintiff  may,  for  the  purpose  of  proving  an 
admission  of  indebtedness  reviving  the  cause  of  action,  be  permit- 
ted to  prove  by  oral  evidence  that  the  note  in  suit  is  a  part  of  a 
greater  indebtedness  referred  to  in  a  letter  written  by  the  maker 
of  the  note  to  the  plaintiff  since  the  bar  of  the  statute,  and  that 
the  person  named  in  said  letter,  to  whom  defendant  stated  he  had 
paid  interest  on  said  indebtedness,  was  the  agent  of  the  plaintiff. 
Miller  v,  Beardsley,  720. 

Tax  sales. 

4.  Voidable— cannot  he  attacked  after  five  years.  The  purchase 
of  property  at  tax  sale  by  the  county  treasurer  renders  the  sale 
only  voidable,  and  the  same  cannot  be  attacked  on  that  account 
after  five  years  from  the  recording  of  the  tax  deed.  Launrence  <t 
Burd  V.  Homick,  193. 

5.  Voidable — cannot  be  attacked  after  Jive  years.  The  omis- 
sion of  the  county  treasurer  to  carry  forward  from  year  to  year 
upon  the  tax  lists  the  delinquent  taxes  assessed  against  certain 
described  real  estate,  and  for  which  the  property  is  eventually 
sold,  will  not  render  such  sale  void,  but  only  voidable,  and  the 
title  based  thereon  cannot  be  assailed  on  that  account  after  five 
years  from  the  recording  of  the  deed.    Id, 

For  contest  of  wills.    See  Wills,  i. 
MAUCE.    See  Libel,  4. 

MANDAMUS. 

When  writ  will  lie. 

1.  School  district — board  of  directors.  The  board  of  directors  of 
a  school  district  will  not  be  compelled  by  mandamus  to  relo- 
cate and  remove  a  schoolhouse  from  one  subdistrict  to  another, 
pursuant  to  a  resolution  passed  by  the  board,  upon  the  petition  of 
residents  of  the  subdistrict  where  such  schoolhouse  is  situated, 
when  the  conduct  of  the  board  is  in  accord  with  the  wishes  of  the 
electors,  of  the  district  township  as  expressed  at  their  annual  meet- 
ing, and  it  does  not  appear  that  the  petitioners  will  be  preju- 
diced thereby.    Peters  V ,  Warner,  dS5. 

2.  Against  ex-officiaXs— illegal  tcuces^recovery.  Where  taxes 
in  aid  of  a  railroad  were  levied  contrary  to  law,  and  collected  by 
the  county  treasurer,  and  by  him  paid  to  the  assignee  of  such  rail- 
road company  after  the  tax  had  been  declared  invalid  by  the 
decisions  of  the  supreme  court,  but  the  taxes  so  collected  were 
never  mingled  with  the  county  funds,  and  no  part  thereof  was 
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in  the  treasury  at  the  time  of  the  trial  herein,  the  writ  of  man- 
damus will  not  lie  against  such  treasurer,  after  the  expiration  of 
his  term,  to  compel  him  to  refund  the  taxes  so  paid,  nor 
against  the  present  treasurer,  who  never  received  any  of  the 
moneys  thus  paid,  nor  against  the  board  of  supervisors,  to  require 
them  to  issue  a  warrant  ordering  said  ex-treasurer  to  refund  said 
taxes.    Eyerly  v.  Bd,  Supervisors^  Jasper  Co.,  189. 

MANSLAUGHTER. 

Depense. 

1.  Decedent's  possession  of  disease  of  fatal  nature.  The  fact 
that  the  victim  of  an  assault,  resulting  in  death,  was  afflicted 
with  a  disease  of  a  fatal  nature,  will  not  justify  the  wrongful  act  of 
his  assailant,  nor  constitute  a  legal  defense  to  the  crime  com- 
mitted, whether  the  latter  had  knowledge  of  decedent's  physical 
condition  at  the  time  of  the  assault  or  not.    State  v.  O'Brien,  88. 

Evidence. 

2.  Verdict.  The  evidence  in  this  case  reviewed  by  the  court, 
and  held  to  sustain  a  verdict  against  the  defendant  for  manslaugh- 
ter.   Id. 

8.  Verdict.  The  defendant  was  indicted  for  the  crime  of  mur- 
der in  the  second  degree.  He  admitted  having  inflicted  the 
wounds  resulting  in  death  of  the  deceased,  but  insisted  that  he 
acted  in  self-defense.  The  evidence  showed  that,  on  the  evening 
when  the  act  was  committed,  the  deceased  was  under  the  influ- 
ence of  liquor,  and  unable  to  walk  steadily,  and  that  when  in 
such  condition  he  was  quarrelsome,  garrulous  and  insulting ;  that 
he  had  previously  taken  offense  at  defendant  because  of  a  report 
that  he  had  insulted  his  sister,  and  had  stated  to  others  that  he 
intended  to  whip  him  the  first  time  he  saw  him ;  that,  meeting 
defendant  on  the  street,  he  told  him  he  wanted  to  speak  to  him, 
and  the  two  walked  off  together ;  that  so  far  as  their  conversation 
was  overheard  by  others  it  indicated  that  the  deceased  was  charg- 
ing defendant  with  some  reprehensible  conduct,  and  that  defend- 
ant was  denying  it ;  that  finally  the  deceased  addressed  defendant. 
Baying,  '*I  will  whip  you,'*  and  '*you  have  got  to  fight  ;**  that  soon 
afterwards  the  deceased  was  seen  on  the  ground,  with  defendant 
leaning  over  him ;  that  when  the  deceased  was  found  just  after 
the  encounter  he  was  unable  to  speak  and  was  in  a  dying  condi- 
tion, and  had  six  wounds  upon  his  person,  one  in  the  back, 
another  on  the  shoulder  blade,  another  on  the  right  arm,  another 
just  above  the  left  eye-brow,  another  on  the  nose,  and  another 
on  the  left  of  the  breast-bone,  all  of  which  except  those  on  the 
nose  and  eye-brow  were  severe  cuts,  and  were  made  by  defendant 
with  his  knife ;  that  before  the  fight  deceased  had  removed  his 
coat  and  vest,  but  when  found  he  had  no  weapon  on  his  person, 
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and  none  was  found  at  the  place  of  conflict ;  that  defendants 
clothing  after  the  encounter  was  neither  soiled,  torn  nor  disar- 
ranged, and  there  was  no  evidence  that  he  received  any  injmy. 
Held,  that  the  evidence  warranted  the  jury  in  finding  the  defend- 
ant guilty  of  manslaughter.    State  v,  Shreves,  615. 

Ck>NTicnoN  FOR  LESSER  OFFENSE.    See  Murder. 

MARSHALING  OF  ASSETS. 
Surety. 

1.  Creditore^insolvency.  A  creditor  of  an  insolvent  has  not, 
as  against  a  surety  upon  an  obligation  held  by  another  creditor 
of  the  same  debtor,  such  a  superior  equity  in  the  fund  represent- 
ing such  insolvent's  estate  as  to  entitle  him  to  compel  the  cred- 
itor, whose  claim  is  so  secured,  to  resort  to  the  surety  for  payment, 
before  seeking  satisfaction  out  of  the  common  fund.  In  re  Assign^ 
ment  of  Hoheon,  893. 

Debtor  and  creditor. 

d.  Where  a  purchaser  of  property,  that  had  been  redeemed  by 
the  wife  from  sale  under  execution  against  her  husband,  took 
security  against  the  lien  of  defendant's  judgment,  and  other 
clouds  upon  the  title,  equity  will  not  require  him  to  abandon  his 
title  to  the  property,  and  seek  to  recover  upon  his  securi^. 
Austin V.  Bowman  Bros.,  277. 

MECHANICS'  LIEN. 
Against  leasehold  interest  in  land. 

1.  Forfeiture,  Under  an  agreement  for  the  lease  of  a  vacant 
city  lot  providing  that,  in  case  of  default  in  the  payments,  to  be 
made  by  the  lessee,  the  lessor  might  consider  the  agreement  at  an 
end,  and  the  premises  and  all  the  improvements  made  thereon 
shall  thereupon  revest  in  the  lessor,  one  who,  with  notice  of  such 
agreement,  supplies  the  lessee  during  his  term  with  materials  for 
the  erection  of  a  dwelling-house  upon  the  leased  premises  will,  in 
the  event  of  a  forfeiture  under  said  agreement,  be  entitled  to  a 
mechanic's  lien  upon  such  dwelling  aa  against  the  lessor  or  his 
grantees.    Oliver  A  Miller  v,  Davis,  287. 

Improvement  of  wife's  property. 

2.  Knowledge  of  wife.  Where  improvements  upon  the  prop- 
erty of  a  married  woman  are  contracted  for  by  her  husband,  witii 
the  knowledge  and  consent  of  the  wife,  and  the  latter  permits  the 
erection  of  such  improvements  without  objection  on  her  part,  the 
premises  will  be  subject  to  a  mechanic's  lien  therefor  as  provided 
by  law.    Frank  v,  Hollands,  164. 
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8.  Foreclosure^decree,  A  decree  foreclosing  a  mechanic's  lien 
against  a  dwelling-house  erected  by  the  husband  with  his  own 
means  is  not  inconsistent  with  proof  that  the  ownership  of  the 
ground  on  which  such  erection  was  made  was  in  the  wife  at  the 
date  of  said  improvement    Estabrook  v,  RUey  db  Armin,  479. 

MINORS. 
Employment  of.    See  Negligence.  11, 15. 

MORTGAGES  OF  PERSONAL  PROPERTY, 

Possession  of  property. 

1.  Right  of  as  between  mortgagees,  A  written  instrument 
whereby  a  mortgagor  surrenders  the  possession  of  all  his  interest 
in  specific  personal  property  to  a  person  named,  giving  him  power 
to  lease  or  sell  the  same,  and  apply  the  same  to  certain  indebted- 
ness, will  not  entitle  such  person  to  the  possession  of  said  property, 
as  against  one  claiming  under  a  prior  mortgage  upon  the  same 
property.    Parker  v.  Farmers^  Loan  db  Trust  Co.,  458. 

Priority  of  lien. 

2.  As  between  several  notes  secured  by  same  mortgage,  A  chat- 
tel mortgage  was  given  to  secure  the  payment  of  three  promissory 
notes  falling  due  at  different  times.  After  the  payment  of  the 
note  first  maturing,  the  note  last  maturing  was  transferred,  before 
maturity,  to  the  defendants.  Thereafter  there  was  an  exchange  of 
part  of  the  mortgaged  property  between  the  mortgagor  and  mort- 
gagee, whereby  the  second  note  was  in  part,  if  not  wholly,  paid. 
Subsequently,  this  second  note  was  transferred,  after  maturity,  to 
the  plaintiff.  Held,  that  the  note  last  maturing  should  be  first 
satisfied  out  of  the  property  remaining  subject  to  the  mortgage, 
Mass.  Loan  db  Trust  Co,  v.  Moulton,  155. 

Satisfaction. 

8.  Purchase  of  mortgage  by  vendee  after  rescission  of  sale. 
After  the  rescission  of  a  sale  of  personal  property  the  vendee  pur- 
chased a  chattel  mortgage  against  the  same  property,  which,  by 
the  terms  of  the  sale,  he  was  to  assume  and  pay.  Held,  that  the 
contract  of  sale  having  been  rescinded  the  purchase  of  the  mort- 
gage did  not  operate  as  a  payment,  thereof,  and  that  defendant  was 
entitled  to  enforce  the  same  against  the  property.  Kuhlman  v. 
Wood,  128. 

MORTGAGES  OF  REAL  ESTATE. 
Execution  in  blank. 

1.  Homestead^cancellation^-evidence,  In  an  action  in  equity 
to  obtain  the  cancellation  of  a  mortgage  upon  the  ground  that  the 
plaintiff,  a  married  woman,  had  signed  the  same  with  the  prop- 
erty description  blank,  and  that  subsequently  her  husband,  before 
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delivery  to  defendant,  inserted  the  description  of  property  consti- 
tuting their  homestead,  it  appeared  that  the  mortgage  was  pre- 
pared by  the  attorney  for  the  defendant,  upon  an  ordinary  printed 
form,  all  blanks  being  properly  filled  ready  for  execution,  except 
that  for  the  description  of  the  property  mortgaged,  which  blank 
was  afterwards  filled  by  defendant's  husband  by  inserting  the 
description  of  the  homestead  in  question.  The  mortgage  was 
acknowledged  before  a  notary  in  the  bank,  and  both  the  plaintiff 
and  her  husband  testified  positively  that  at  the  time  of  such 
acknowledfi^ment  the  instrument  contained  no  description  of  the 
property  in  question.  In  this  they  were  partially  corroborated  by 
two  witnesses.  On  the  other  hand  the  notary  and  defendant's 
cashier  were  equally  positive  that  the  mortgage  did  then  con- 
tain such  description,  and  they  were  corroborated  by  the  presump- 
tion arising  from  the  condition  of  the  mortgage  at  the  time  of  the 
trial,  and  by  the  testimony  of  the  president  of  the  bank.  Heldj 
that  it  was  not  shown  by  a  preponderance  of  the  evidence  that  the 
description  of  the  homestead  was  not  contained  in  the  mortgage 
at  the  time  of  plaintiff's  acknowledgment  thereof.  Harding  v, 
Des  Moines  Nat  Bank,  499. 

Rights  of  junior  lienholders. 

2.  Fixed  by  record — notice.  In  an  action  by  a  junior  mortgagee 
for  the  foreclosure  of  his  mortgage,  and  for  permission  to  redeem 
from  the  prior  mortgage,  the  latter  relief  will  not  be  dt^nied, 
because,  by  reason  of  an  extension  of  time  for  payment  granted 
the  mortgagor,  the  mortgage  debt  is  not  due,  where  it  appears 
that  the  plaintiff  had  neither  actual,  nor  constructive,  notice  of 
such  extension  of  time  at  the  time  he  received  his  mortgage. 
Wheeler  v.  Menold,  647. 

Parties  to  foreclosure. 

8.  Effect  of  decree  as  to  general  creditors.  Where  in  a  suit  for 
the  foreclosure  of  a  mortgage  an  issue  is  presented  involving  the 
rights  of  all  parties  having  or  claiming  any  interest  in  the  property 
claimed  under  the  mortgage,  the  determination  of  such  issue  by 
a  court  of  competent  jurisdiction  is  conclusive  upon  one  who  was 
then  a  mere  general  creditor  of  the  mortgagor.  Omaha,  etc,  Ry, 
Co.  V,  O'Neill,  463, 

Foreclosure. 

4.  Partnership  agreement-^decree.  Under  an  agreement  between 
two  copartners,  P.  and  O.,  at  the  time  of  receiving  a  conveyance 
of  certain  real  estate  that  P.  should  assume  and  pay,  as  his  share 
of  the  purchase  money  for  said  property,  a  mortgage  of  fifteen 
hundred  dollars,  held,  in  an  action  to  foreclose  said  mortgage  that 
O.  was  entitled  to  a  decree  awarding  him  any  surplus  remaining 
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from  the  foreclosure  sale,  after  satisfaction  of  the  prior  mortgage, 
and  to  a  judgment  against  his  codefendant  P.  for  such  amount  as 
he  should  be  compelled  to  pay  to  protect  his  lien  against  plwntiff 's 
mortgage.    Montpelier  Savings  Bank  v.  Arnold,  158. 

MUNICIPAL  CORPOr^TION. 

Stbsets. 

1.  Nuisance-— abatement  A  city  is  entitled  to  the  full  width  of 
its  streets,  and  is  charged  with  the  duty  of .  keeping  the  same  in 
good  repair  and  reasonable  condition,  and  has  the  right  to  remove 
any  obstruction  found  upon  any  part  of  its  streets,  put  there  with- 
out its  authority.    Kemper  v.  City  of  Burlington,  854. 

2.  Nuiaance-^notice  to  remove— abandonment.  Whether  a  fail- 
ure to  remove  an  obstruction  from  the  streets  of  a  city  within  a 
reasonable  time  after  notice  from  the  city  will  constitute  an  aban- 
donment of  such  obstruction,  depends  upon  the  attending  circum- 
Btances  of  each  particular  case,  and  is  a  case  for  the  jury.    Id, 

8.  Nuisance— abatement  —  mode.  The  defendant  asked  an 
instruction  to  the  jury,  that,  if  plaintiff  failed  to  remove  the 
obstruction  in  the  street  when  notified  to  do  so,  the  city  might 
abate  the  nuisance,  and  it  would  not  be  liable  to  plaintiff  for  hav- 
ing abated  it  in  the  most  advantageous  manner,  namely,  using  the 
obstructing  material  in  the  repair  of  its  streets.  Held,  that  in 
the  absence  of  any  showing  that  the  plaintiff  had  abandoned  the 
material,  or  that  defendant's  disposition  of  it  was  simply  for  the 
purpose  of  removing  the  obstruction,  the  instruction  was  properly 
refused.    Id, 

m 

4.  Nuisance^'Use  of  by  city.  The  city  having  used  the  material 
that  had  been  deposited  in  one  of  its  streets,  in  part  for  the  pur- 
pose of  repairing  the  same,  and  in  part  to  clear  the  street  of  the* 
incumbrance,  held,  that  the  city  was  not  entitled  to  recover  for 
the  cost  of  removing  the  incumbrance,  and  was  liable  for  the  value 
of  the  material  used,  where  and  as  it  was,  above  the  cost  of  its 
removal.    Id. 

5.  Defect— notice— negligence.  The  accident  resulting  in  injury 
to  the  plaintiff  occurred  between  ten  and  eleven  o'clock  at  night, 
and  was  caused  by  the  removal  of  a  barricade  before  an  opening 
in  the  public  sidewalk  of  the  defendant  city  between  ten  o'clock  of 
the  same  evening  and  the  time  of  the  accident.  Held^  that  the 
facts  did  not  warrant  a  presumption  of  knowledge  on  the  part  of 
the  city  of  the  removal  of  the  barricade  prior  to  the  accident,  and 
that,  in  the  absence  of  evidence  that  the  city  had  caused  its 
removal  or  had  actual  notice  thereof,  it  was  not  guilty  of  negli- 
gence.   Theissen  v.  City  of  Belle  Flaine,  lib. 
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6.  Besolution  of  city  council — incumbrance  of  streets — repairs. 
In  an  action  by  one,  who  had  deposited  rock  in  a  city  street,  to 
recover  of  the  city  the  value  of  such  rock,  which  it  was  alleged 
had  been  used  by  the  city  in  the  repair  of  the  street  at  the  point  of 
such  deposit,  the  plaintiff  introduced  in  evidence  a  resolution  of 
the  city  council,  passed  the  year  before  the  appropriation  of  mate- 
vial  complained  of,  and  directing  the  street  commissioner  to  repair 
the  street  in  question.  Held,  that  the  evidence  was  competen 
upon  the  question  whether  the  city  authorized  the  repair  in  which 
the  material  was  used,  and  the  question  whether  it  related  to  the 
repair  in  controversy  was  for  the  jury  to  determine.  Kemper  v. 
aty  of  Burlington,  854. 

Ultra  vieks. 

7.  Township — highway.  Township  trustees  have  no  authority 
under  the  law  to  borrow  money  for  the  improvement  of  the  high- 
ways of  the  township,  nor  to  make  the  improvement  of  the 
highways  in  one  district  a  charge  upon  the  other  districts  of  the 
township,  and  orders  issued  by  the  trustees  upon  the  township 
clerk  for  that  purpose,  and  for  which  no  fund  has  been  provided, 
are  invalid.    Cass  County  Bank  v.  Conrad,  483. 

Salary  of  officers.    See  Officers. 

MURDER. 

Defenses. 

1.  Self-defejise — iTistructions,  An  instruction  that  if  defendant 
went  to  the  shop  of  deceased  with  a  view  to  provoking  a  quarrel 
he 'could  not  avail  himself  of  the  plea  of  self-defense,  if  he  killed 
deceased  in  the  difficulty  thus  sought  by  him,  *'  though  such  kill- 
ing may  have  become  necessary  to  preserve  defendant's  life,  or  his 
person,  from  an  imminent  and  enormous  injury,"  but  that  he 
would  be  guilty  of  either  murder  or  manslaughter,  hdd,  in  view 
of  the  evidence,  not  improper.    State  v.  Murdy,  608. 

2.  Self-defense — instructions.  The  use  of  the  expressions 
'* enormous  injury,"  <* enormous  bodily  injury,"  and  "dreadful 
injury."  in  the  court's  charge  in  relation  to  the  danger  which 
defendant  must  reasonably  have  apprehended  before  he  was 
justified  in  taking  the  life  of  his  assailant,  is  not  erroneous.    Id 

8.  Self-defense — instructions — use  of  ujord  courageous.  An 
instruction  to  a  jury  upon  the  issue  of  self-defense  in  a  prosecution 
for  murder,  that,  in  determining  whether  the  defendant  was  justi- 
fied in  using  a  dangerous  weapon  in  self-defense,  the  inquiry  is 
"  whether,  from  all  the  attendant  and  surrounding  circumstances 
at  the  time  of  the  conflict,  it  reasonably  appeared  to  defendant,  as 
a  reasonable,  prudent,  courageous  and  cautious  man,  that  he  was 
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about  to  suffer  death  or  great  bodily  harm  **  at  the  hands  of  the 
deceased,  while  not  accurate  according  to  a  strict  construction  of 
the  language  used,  yet  it  will  not  be  deemed  a  reversible  error 
when  the  rule  applicable  to  self-defense  is  correctly  stated  in 
several  other  paragraphs  of  the  court's  charge,  and  it  is  apparent 
that  the  court  intended  to  qualify  the  word  **  courageous"  by  the 
word  "reasonably."    State  v.  STureves,  616. 

4.  Justifiable  eelf -defense — instructions.  A.n  instruction  to  a 
jury  that,  if  they  found  the  defendant  shot  and  killed  the  deceased 
in  justifiable  self-defense,  they  should  acquit  him.  coupled  with  an 
instruction  as  to  what  would  justify  or  excuse  the  taking  of  human 
life,  is  not  objectionable  because  of  the  use  of  the  qualifying  word 
<*  justifiable  "  in  connection  with  the  term  self-defense.  State  v. 
Row,  188. 

6.  Self-defense-^degree  of  force  used.  An  instruction  that  one 
"  may  rightly  resist,  by  reasonable  and  moderate  force,  an  unlaw- 
ful and  unauthorized  attempt  to  arrest  him,  *  *  *  hut  is  not 
justified  in  carrying  such  resistance  to  an  immoderate  extent,  or 
in  using  such  extreme  force  or  violence  as  to  imperil  life,  unless, 
*  *  *  he  fairly  and  honestly  believes  that  he  is  in  imminent 
peril  of  death  or  of  great  bodily  harm,  and  there  is  no  other  rea- 
sonable way  of  escaping  the  danger  except  by  killing  his  assailant," 
is  not  subject  to  the  objection,  that  it  justifies  in  self-defense, 
under  such  circumstances,  the  use  only  of  ''reasonable  and  mod- 
erate force."    Id, 

COMYIOnON  FOR  LESSER  OFFENSE. 

6.  Conspiracy — evidence  of  coconspiratora-^error  without  pr^u- 
dice.  Where  a  trial  upon  an  indictment  for  murder  results  in  a 
verdict  against  defendant  for  manslaughter  only,  evidence  intro- 
duced by  the  state  in  proof  of  a  conspiracy  to  commit  murder,  and 
of  declarations  and  admissions  made  by  the  coconspirators,  and 
the  instructions  of  the  court  to  the  'jury  in  relation  thereto,  if 
erroneous  at  all,  will  be  deemed  error  without  prejudice,  as,  in 
acquitting  the  defendant  of  the  charge  of  murder,  the  jury  must 
have  found  in  his  favor  on  the  question  of  the  alleged  conspiracy. 
Id. 

7.  An  instruction  to  a  jury  that  under  an  indictment  for  the 
crime  of  murder,  if  the  [evidence  was  sufficient,  the  defendant 
could  be  convicted  of  murder  of  the  first  or  second  degree,  or  of 
manslaughter,  without  an  instruction  that  there  might  be  a  con- 
viction for  an  assault  with  intent  to  commit  a  crime,  or  for  a 
simple  assault,  is  not  erroneous  in  a  case  where  the  fact  of  homi- 
cide is  undisputed,  and  the  defendant,  if  guilty  of  any  crime  under 
the  evidencei  is  guilty  of  murder  or  manslaughter.    Id. 
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Deqreb. 

8.  Inairuciions,  One  paragraph  of  the  court*8  charge  instracted 
the  jury  that«  if  they  failed  to  find  that  the  defendant  fired  the 
shot  in  question  •*  wilfully,  deliberately  and  premeditated ly/'  they 
should  find  him  ••  guilty  only  of  murder  in  the  second  degree." 
This  paragraph  was  preceded  by  an  instruction  as  to  the  facts 
necessary  to  constitute  the  crime  of  murder  in  the  first  degree, 
and  was  immediately  followed  by  instruction  that,  if  they  failed 
to  find  defendant  guilty  of  murder  in  either  the  first  or  second 
degree,  they  should  then  determine  whether  he  was  guilty  of 
manslaughter,  and  proceeded  to  define  that  crime.  Held^  that 
considering  the  whole  charge  together  the  paragraph  complained 
of  could  not  have  resulted  in  prejudice  to  the  defendant.  State  v, 
Murdy,  603. 

EVJDENCB. 

0.  Proceedings  of  coroner's  jury.  Minutes  of  the  proceedings 
and  verdict  of  a  coroner's  jury  upon  an  inquest  over  the  body  of 
one  murdered  is  not  adn^ssible  in  evidence  upon  the  trial  of  one 
under  indictment  for  such  murder.    State  v.  Row,  138. 

10.  A  witness  for  the  defendant,  having  testified  to  having  sold 
two  revolvers  to  th^  accused,  was  asked  various  questions  on 
cross-examination,  as  to  whom  the  same  were  charged  on  his 
books,  and  whether  they  were  not  charged  to  defendant's 
employers.    Held,  that  the  inquiry  was  material.    Id. 

11.  Verdict,  The  evidence  in  this  case  reviewed,  and  held  to 
support  a  verdict  of  murder  in  the  second  degree.  State  v.  Murdy, 
603. 

12.  Verdict — circumstantial  evidence.  The  deceased,  with 
whose  murder  the  defendant  was  charged,  was  found  in  his  office 
fatally  wounded  from  a  pistol  shot,  the  wound  and  burned  condi- 
tion of  the  nose  and  eyelashes  indicating  that  the  pistol  wh«»n  dis- 
charged must  have  been  placed  with  the  muzzle  against  the  face 
and  under  the  eyebrow,  and  the  situation  of  the  revolver  being 
such  as  it  might  naturally  have  been  if  discharged  by  the  deceased 
himself.  But  two  shots  were  fired,  being  aboat  four  and  one-half 
seconds  apart,  both  of  which  were  from  the  revolver  found  by  the 
side  of  the  deceased  ;  and  but  two  balls  were  ever  discovered,  one 
in  the  head  of  the  deceased,  and  the  other  in  the  back  of  defend- 
ant. The  deceased  was  a  man  of  good  physique,  in  the  vigor  of 
his  physical  manhood,  and  capable  of  preventing  a  deadly  assault 
with  a  revolver  placed  against  his  face.  Held,  that  the  indisputed 
facts  in  the  case  being  inconsistent  with  murder,  but  consistent 
with  suicide,  the  burden  was  upon  the  state  to  overcome  the  pre- 
sumptions arising  from  such  facts  with  affirmative  proof  of  the 
guilt  of  the  defendant,  and  that  the  state  having  failed  to  do  this 
a  verdict  of  murder  in  the  second  degree  was  erroneous.  State  v- 
BUlings,  99. 
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NEGLIGENCE. 
Duty  to  public. 

1.  Railroad  crossing — licenae^-persondl  injury.  Conduct  on 
the  part  of  a  railroad  company  amounting  to  an  invitation  or 
license  to  cross  its  tracks  at  a  point  where  there  is  no  street  or  pub- 
lic highway  is  not  to  be  construed  as  a  license  to  walk  along  its 
tracks,  and  one  so  walking  cannot  claim  of  the  railroad  company 
the  duty  of  exercising  ordinary  care  in  the  movement  of  its  trains 
to  prevent  his  injury,  even  though  said  tracks  have  been  habitu- 
ally so  U6ed  by  the  public,  and  without  disapproval  on  the  part  of 
the  company.    Richards  v,  C,  R.  L  <&  P.  Ry.  Co.,  426. 

2.  Railroad  crossing.  The  fact,  that  the  point  where  one  is 
injured,  while  so  walking  upon  the  railroad  company's  right  of 
way,  and  between  its  tracks,  is  used  as  a  public  crossing  over  said 
tracks,  will  not  impose  upon  the  railroad  company  any  increase  of 
duty  to  such  person.    Id, 

8.  Railroad— street  crossing — flagman.  Whether  the  failure  of 
a  railway  company  to  keep  a  flagman  on  duty  at  a  street  crossing 
in  a  city,  over  which  its  road  passes,  at  a  given  hour  in  the  day, 
constitutes  negligence,  is  a  question  to  be  determined  from  a  con- 
sideration of  all  the  circumstances  of  the  particular  case.  Anna- 
her  V.  Chicago,  R.  L  &  P,  Ry.  Co.,  207. 

4.  Railroad — street  crossing— flagman.  The  knowledge  of  a 
traveler  over  a  railroad  at  a  street  crossing  that  no  flagman  is  sta- 
tioned there  at  such  hour,  and  his  dependence,  for  that  reason, 
upon  his  own  sight  and  hearing  to  discover  the  approach  of  trains, 
will  not  excuse  the  railroad  company  for  its  negligence  in  not 
keeping  a  flagman  stationed  at  the  crossing  at  such  hour.    Id, 

6.  Municipal  corporation — streets — notice.  The  accident  result- 
ing in  injury  to  the  plaintiff  occurred  between  ten  and  eleven 
o'clock  at  night,  and  was  caused  by  the  removal  of  a  barricade 
before  an  opening  in  the  public  sidewalk  of  the  defendant  city 
between  ten  o'clock  of  the  same  evening  and  the  time  of  the  acci- 
dent. Heldt  that  the  facts  did  not  warrant  a  presumption  of 
knowledge  on  the  part  of  the  city  of  the  removal  of  the  barricade 
prior  to  the  accident,  and  that,  in  the  absence  of  evidence  that  the 
city  had  caused  its  removal  or  had  actual  notice  thereof,  it  was 
not  guilty  of  negligence.     Theissen  v.  City  of  Belle  Plaiiie,  118. 

Duty  to  employes. 

6.  Railroads — safety  of  appliances— personal  injury.  Where 
the  car-coupler  employed  by  a  railroad  company  on  one  of  its 
freight  cars  was  one  not  commonly  used,  and  was  not  reasonably 
safe  when  used  with  such  cars,  and  one  employed  as  a  *'  wiper/' 
having  no  previous  knowledge  that  such  coupler  was  in  use,  nor  of 
its  dangerous  character,  while  attempting  to  make  a  coupling 
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with  such  car  was  injured,  held,  that  the  "  wiper**  had  a  right  to 
believe  that  the  cars  and  appliances  used  bj  the  company  were 
reasonably  safe,  and  that  the  company  was  negligent  in  not 
informing  him  of  the  dangers  of  the  service,  and  of  the  methods  of 
avoiding  it.     Grannis  v.  C,  St  P.  <fc  K,  C.  By.  Co.,  444. 

7.  Railroada — construction  of  moitch — peraoncU  injury.  In  an 
action  to  recover  damages  for  personal  injury  to  plaintiff 's  intestate, 
while  employed  as  a  brakeman  on  defendant 's  railroad,  based 
upon  the  negligence  of  defendant  in  maintaining  a  "split  switch" 
in  a  defective  condition,  whereby  the  defendant's  foot  was  caught 
between  the  rails  while  coupling,  and  he  was  thrown  down  and 
injured,  the  jury  found  specially  that  the  defendant  was  not  neg- 
ligent in  maintaining  such  a  switch  at  the  point  in  question,  bat 
that  the  switch  was  not  constructed  as  such  switches  generally 
are,  and  that  it  was  out  of  repair,  the  rails  being  too  far  apart, 
and  returned  a  general  verdict  for  plaintiff.  The  evidence  showed 
that  at  the  point  of  the  switch  the  rails  could  be  set  within  two 
and  one-half  inches  of  each  other  or  less,  and  the  danger  com- 
plained of  be  avoided,  whereas  the  rails  of  the  switch  in  question 
were  about  three  and  three-fourths  inches  apart,  and  were  likely  to 
catch  the  foot  and  hold  it  fast.  Held^  that  the  evidence  warranted 
the  jury  in  finding  that  plaintiff's  intestate  was  injured  through 
the  negligence  of  the  defendant.  Brooke  v.  C,  B.  J.  db  P.  By.  Co., 
504. 

8.  Switch  out  of  repair^instructione  to  jury.  An  instruction 
to  the  jury  that  they  should  "determine  whether  or  not  the 
switch  was  properly  constructed  ;  that  is  to  say,  whether  it  was  in 
perfect  order  or  repair  ;"  that  "  the  defendant  was  bound  to  exer- 
cise ordinary  care  in  keeping  the  switch  in  a  reasonably  safe  con- 
dition, having  regard  to  the  safety  of  its  employes,"  held,  not 
objectionable  as  fixing,  as  a  matter  of  law,  the  degree  of  order  or 
repair  that  such  a  switch  should  be  kept  in  to  be  reasonably  safe 
for  the  use  intended.    Id, 

Contributory  nbgugencb. 

9.  Believes  negligent  party  from  liability.  The  plaintiff  in 
going  from  his  home  to  the  post-office,  which  was  situated  at  a 
point  northeast  of  the  plaintiff's  house,  and  on  the  east  side  of 
said  railroad,  instead  of  going  east  over  defendant 's  tracks  at  the 
street  crossing  to  the  street  on  which  the  post-office  was  situated, 
and  then  going  northward  to  his  destination,  his  most  direct  route, 
went  east  to  a  point  on  defendant's  right  of  way,  and  then  turned 
northward,  walking  in  a  space  eight  feet  wide  between  tracks. 
Just  before  plaintiff  crossed  the  west  track  of  the  two  an  engine 
and  caboose  passed  him  going  south,  and  soon  after  turning  north 
an  engine  and  stock  train  went  south  on  the  east  and  main  track. 
The  distance  from  plaintiff  to  where  the  west  track  joined  the 
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main  track  was  only  one  thousand  feet,  and  plaintiff  Ipiew  that  on 
account  of  the  stock  train  the  engine  and  caboose  could  only  go 
that  distance.  He  looked  back  once,  and  saw  the  engine  and 
caboose  still  going  south.  The  engine,  however,  after '  drawing 
the  caboose  south  on  the  west  track  for  a  short  distance,  backed  on 
the  same  track,  finally  giving  the  caboose  a  "  kick,*'  propelling  it 
northward  at  a  speed  of  ten  or  twelve  miles  an  hour.  When 
plaintiff  had  gone  about  five  hundred  feet,  and  while  walking  the 
west  track,  the  caboose  struck  him,  throwing  him  violently  to  the 
ground  in  such  a  manner  that  one  foot  was  thrown  on  a  rail  and 
crushed.  Held,  that,  conceding  the  defendant  to  have  been  neg- 
ligent, the  plaintiff  was  guilty  of  contributory  negligence,  and 
was  not  entitled  to  recover  damages  for  the  injury  sustained. 
Richards  v.  C,  R,  L  <SbP.  Ry,  Co.,  436, 

10.  Use  of  word  proxitnately—instructiona.  In  an  acti6n  for 
damages  for  a  personal  injury  sustained  through  the  alleged 
negligence  of  another,  an  instruction  to  the  jury  that,  to  entitle  the 
plaintiff  to  recover,  he  must  show  himself  to  have  been  free  from 
negligence  that  proximately  contributed  to  the  injury  is  not 
improper.     Theissen  v.  City  of  Belle  Plaine,  118. 

11.  Employment  of  minors—negligence  of  coemploye — ratifica- 
tion, A  boy  thirteen  years  of  age,  employed  in  a  sawmill  for  the 
work  of  removing  sawed  materials  from  a  steam  saw,  was  directed 
by  the  boss  or  foreman  of  the  establishment  to  operate  such  saw 
in  the  absence  of  the  usual  operator,  without  giving  him  instruc- 
tions as  to  tlie  proper  manner  of  operating  the  same,  nor  of  chang- 
ing the  gauge  thereof,  and  such  direction  was  subsequently  ratified 
by  the  common  employer.  While  so  employed  the  boy  received 
orders  to  saw  a  particular  kind  of  material,  which,  if  obeyed, 
would  not  have  exposed  him  to  the  danger  resulting  in  the  injury 
received  ;  but  he  refused  to  obey  them.  Subsequently  he  received 
different  orders,  which  he  obeyed  ;  and  afterwards,  while  engaged 
in  changing  the  gauge  of  the  saw,  the  boy,  without  fault  on  his 
part,  received  the  injury  therefrom  upon  which  this  action  is  based. 
£reZd,that,  in  view  of  the  subsequent  change  of  orders,  and  his  obedi- 
ence thereto,  the  boy  was  not  guilty  of  contributory  negligence 
on  account  of  his  disobedience  of  orders  previously  received,  nor 
because  otiier  methods  of  changing  the  gauge,  which  were  beyond 
his  strength,  were  lees  dangerous  than  the  one  adopted.  Sprague 
V.  Atlee,  1. 

12.  Railroad  employes—scope  of  employment.  An  employe  of 
a  railroad  company  who  is  employed  as  a  man  of  all  work  about  a 
roundhouse,  and  is  required  to  assist  in  taking  engines  in  and  out 
of  the  roundhouse,  and  who  han  not  been  si)eclally  instructed  as 
to  his  duties,  is  not  to  be  held  chargeable  with  negligence  upon 
uncertain  and  nice  distinctions  as  to  the  limits  of  his  employment, 
when  in  good  faith  he  performs  a  service  outside  the  line  of  his 
duty.    Qrannia  v.  C,  St.  P.  <fc  K.  C.  Ry.  Co.,  4U. 
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Proximate  causb. 

13.  Fire— personal  injury.  One  of  the  defendant's  engines 
having  set  fire  to  grass  and  weeds  on  its  right  of  way,  opposite  the 
premises  of  O,,  with  whom  the  plaintiff  resided,  the  plaintiff  and 

.  O.  sought  to  extinguish  the  flames,  but  were  unsuccessful,  and 
a  high  wind  having  carried  the  fire  toward  0.*s  barn,  which  con- 
tained some  horses  belonging  to  the  latter,  the  plaintiff  entered 
the  barn  to  save  this  property,  but  before  returning  therefrom  the 
fire  had  encompassed  the  doorway  of  the  bam,  and  the  plaintiff  in 
making  his  escape  therefrom  was  badly  burned,  and  his  health 
and  sight  seriously  impaired.  Held,  upon  demurrer  to  plaintiff's 
petition,  which  alleged  the  above  facts,  and,  further,  that  the 
fire  was  caused  by  defendants  negligence,  and  that  the  plaintiff 
was  free  from  negligence,  that  the  negligence  of  the  defend- 
ant was  the  proximate  cause  of  the  injury  to  the  plaintiff. 
Liming  v.  Illinois  Cent,  Ey.  Co.^  246. 

Pleading. 

14.  Railroad— street  crossing— personal  injury.  The  plaintiff 
alleged  in  his  petition  that  the  defendant  carelessly  and  negligently 
caused  the  rear  end  of  a  freight  train,  propelled  by  an  engine  to 
pass  rapidly  over  its  tracks  while  approaching  a  street  crossing, 
whereby  he  and  his  horses  and  wagon  were  injured.  In  support 
of  these  allegations,  the  opinions  of  witnesses  were  received  in 
evidence  as  to  the  speed  of  the  train  at  the  time,  and  there  was 
evidence  as  to  the  time  the  train  started,  the  distance  it  traveled, 
the  force  with  which  it  struck  the  wagon  and  horses,  and  the  dis- 
tance it  moved  after  striking  them.  Held,  that  negligence  was 
sufficiently  charged  in  the  petition,  and  that  the  evidence  was 
such  as  to  warrant  the  submission  of  the  question  to  the  jury. 
Annaker  v,  Chicago^  B,  I,  <Sb  P.  Ry.  Co,,  267. 

Evidence. 

15.  Employment  of  minors.  Testimony  of  the  apparent  intelli- 
gence of  a  minor,  and  of  his  apparent  understanding  of  mill 
machinery,  is  not  competent  as  proof  of  his  capacity  to  operate 
such  machinery.  Moreover,  where  such  minor  has  testified  upon 
the  trial  the  jury  are  as  competent  as  others  to  judge  of  his  intel- 
ligence.   Sprague  v,  Atlee,  1. 

16.  Defective  machinery— expert  testimony.  In  an  action  for 
damages  for  a  personal  injury  sustained  by  an  employe  while 
operating  a  steam  saw,  which  was  shown  to  be  less  generally  used 
than  other  machines  of  its  kind  and  the  operation  of  each 
described  to  the  jury,  the  testimony  of  an  expert  that  the  gauge  of 
the  machine  used  by  the  defendant  is  as  safe  as  that  of  any  other 
machines  then  in  use  is  inadmissible.    IcU 
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17.  Fire—employe^ B  knowledge  of  defective  smokestack.  The 
eTidence  showed  that  large  cinders  of  the  size  of  a  hickory  nut 
where  thrown  from  the  smokestack  of  defendants  engine,  an4 
that  the  spark-arrester  of  such  engine  to  permit  the  escape  of  such 
cinders  must  have  been  out  of  repair.  ^Id,  that  the  evidence 
warranted  the  inference  that  defendant's  employes  who  operated 
the  engine  bad  knowledge  that  the  spark-arrester  was  out  of 
repair,  and  that  such  knowledge  would  support  a  finding  that  the 
defendant  was  negligent.      Knight  v,  C,  R.  LA  P.  Ry.  Co.,  810. 

18.  Acta  of  coemployes.  Evidence  of  the  belief,  expectation  or 
purpose  of  a  coemploye  in  charge  of  the  engine,  with  which  said 
coupling  was  made,  as  to  the  action  of  the  employe  making  the 
coupling,  of  which  the  latter  had  no  knowledge,  is  not  admissible 
in  an  action  to  recover  for  injuries  sustained  in  such  service. 
Orannis  v.  C,  St.  P.  <fc  K.  C.  Ry.  Co.,  444. 

19.  Fire^circumstantial  evidence.  In  an  action  against  a 
railroad  company  to  recover  for  the  loss  by  fire  of  certain  house- 
hold goods  situated  in  a  house  located  four  hundred  and  twenty- 
one  feet  from  defendant's  right  of  way,  after  proof  that,  shortly 
before  the  fire,  one  of  defendant's  engines  had  passed  along  its 
road,  that  a  pile  of  lumber  on  its  right  of  way  had  been  set  on  fire, 
and  that  a  hard  wind  was  blowing  at  the  time  from  the  lumber 
pile  toward  the  plaintiff's  house,  the  plaintiff  introduced  evidence  * 
against  defendant's  objection,  that  charred  shingles  after  the  fire, 
and  on  the  same  day,  were  found  a  quarter  of  a  mile  beyond 
plaintiff  's  house,  and  in  the  direction  the  wind  was  blowing.  Held, 
that  the  evidence  was  admissible  as  tending  to  show  the  source  of 
the  fire  whereby  plaintiff 's  property  was  destroyed,  and  that  an 
instruction  asked  by  defendant,  that  from  the  facts  proven  no 
inference  could  be  drawn  as  to  the  source  of  the  fire,  was  rightly 
rejected.    Knight  v.  C,  R.  L  A  P.  Ry,  Co.,  810. 

20.  Established  by  circumstances.  There  was  no  direct  evi« 
dence  that  the  foot  of  the  deceased  was  caught  in  the  switch,  and 
was  the  cause  of  his  fall,  but  his  shoe  worn  at  the  time  was  intro- 
duced in  evidence  and  presented  a  wrenched  appearance.  Held, 
that  this  evidence,  considered  in  connection  with  the  circum- 
stances under  which  the  accident  occurred,  was  sufficient  to  sup- 
port a  finding  that  the  deceased  fell  through  having  his  foot  so 
caught.    Brooke  v.  C,  R.  I.  6b  P.  Ry.  Co.,  604. 

21.  Running  cars  when  man  in  dangerous  situation.  The 
plaintiff 's  petition  charged  defendant  with  negligence  in  rapidly 
running  its  cars  over  the  deceased  *' after  it  was  known  by  those 
in  charge  of  the  train  that  he  was  injured,  and  in  a  dangerous  sit- 
uation.'* The  court  instructed  the  jury  that  they  would  be  war- 
ranted in  finding  the  defendant  negligent  if  they  found  that  its 
cars  were  run  over  the  deceased  after  those  in  charge  knew  that 
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"  either  the  said  Brooke  was  injured  or  waa  in  a  dangeroiia  aitoa- 
tion.**  HMi  that  the  instruction  was  proper,  and  that  it  was  sup- 
ported by  evidence  that  after  the  engineer  saw  the  lamp  carried  by 
deceased  go  over  his  head,  and  supposed  he  had  fallen,  and 
that  there  was  trouble,  the  engine  went  over  the  deceased  twice, 
and  a  stock  car  once.  "Whether  the  fatal  result  was  caused  by  the 
first  or  second  movement  of  the  train,  hdd^  immaterial.    Id, 

23.  Conflict—jury— practice.  Where  in  an  action  for  personal 
injury,  the  close  of  plaintiff's  testimony  left  a  oonflict  in  the  evi- 
dence upon  the  question  of  negligence  on  the  part  of  the  defendant, 
and  that  of  the  plaintiff 's  freedom  from  contributory  negligence, 
held,  that  the  case  should  be  left  to  the  jury  to  decide,  and  that  a 
motion,  at  such  stage  of  the  case,  to  instruct  the  jury  to  return 
a  verdict  for  the  defendant  was  properly  overruled.  Theisaen  v. 
City  of  Belle  Plaine,  118. 

28.  Railroad  croasingsignals.  The  defendant's  witnesses 
testified  that  signal  lights  were  displayed  at  the  crossing,  and  the 
bell  on  the  engine  was  rung  as  it  approached  the  same.  The 
plaintiff,  on  the  other  hand,  testified  that  he  did  not  see  the  lights 
nor  hear  the  bell.  Held,  that  if  the  plaintiff  was  in  a  position  to 
hear  the  bell  if  rung,  and  see  the  lights  if  displayed,  and  he  was 
listening  and  looking  for  that  purpose,  there  was  such  a  con- 
flict in  the  testimony  as  to  require  the  submission  of  the  question 
to  the  jury.    Annaker  v.  Chicago,  R.  L  dt  P.  Ry,  Co,,  267. 

24.  Personal  injury—Carlisle  life  tables.  Where  in  an  action 
to  recover  damages  for  a  personal  injury  the  evidence  is  conflicting 
as  to  the  permanency  of  the  injury  sustained,  the  Carlisle  life 
tables  may  properly  be  received  in  evidence  for  the  consideration 
of  the  jury  in  case  they  find  the  injury  to  be  permanent  Blair  v. 
Madison  County,  818. 

See  Attorney  and  Client. 

NEGOTIABLE  PAPER.    See  Bills  and  Notes. 

NEW  TRIAL. 

Grounds  fob. 

1.  Newly-discovered  evidence.  Newly-discovered  evidence  which 
is  merely  cumulative  will  not  entitle  a  party  to  a  new  trial.  Blair 
V,  Madison  County,  818 ;  State  v.  Watson,  880. 

2.  Newly-discovered  evidence-diligence,  A  party  is  not  entitled 
to  a  new  trial  upon  the  ground  of  newly-discovered  evidence 
where  the  facts  upon  which  the  motion  therefor  is  based  are  of 
such  a  nature  that  they  must  have  been  known  to  him  before  trial, 
and  it  does  not  appear  that  the  necessary  diligence  has  been  used 
to  secure  proof  thereof,  nor  that  any  postponement  of  the  trial  on 
that  account  had  been  asked.    State  v,  Foley,  8d« 
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NEW  TRIAL.    Grounds  foe.    Continued, 

3.  Verdict  not  supported  by  evidence — duty  of  trial  court  when 
8o  convinced.  The  trial  judge  in  announcing  his  reasons  for 
overruling  the  motion  for  a  new  trial  stated,  that  if  he  were  the 
jury  trying  this  case  he  should  render  a  verdict  of  not  guilty  ;  that 
it  was  possible  that  the  defendant  shot  the  deceased,  but  not  prob- 
able ;  and  that  he  thought,  if  there  were  no  appeal,  he  should  set 
the  verdict  aside.  The  remarks  of  the  judge  were,  at  his  direc- 
tion, taken  down  by  the  reporter,  and  were  made  a  part  of  the  rec- 
ord. Held,  that  the  record  sufficiently  indicated  that  in  the 
opinion  of  the  district  court  the  verdict  was  not  supported  by  the 
evidence,  and  it  was  its  duty,  therefore,  upon  that  ground,  to  have 
granted  the  defendant  a  new  trial  as  provided  by  law  ;  and  that, 
having  failed  to  do  so,  its  judgment  should  for  such  reason  be 
reversed,  independent  of  the  views  of  the  supreme  court  of  the 
sufficiency  of  the  evidence  to  sustain  the  verdict.  State  v.  BH' 
lingSy  99. 

4.  Cause  tried  in  absence  of  counsel  contrary  to  agreement. 
An  attorney  may  bind  his  client  by  an  agreement  with  opposing 
counsel  for  the  continuance  of  a  cause  from  term  to  term,  but  no 
evidence  of  such  an  agreement  is  competent  as  against  a  party 
denying  the  same,  except  the  statement  of  his  attorney,  or  the 
attomey.^s  written  agreement  duly  signed  and  filed  with  the  clerk 
of  the  court  or  an  entry  thereof  upon  the  records  of  the  court.  But 
where  such  af(,reement  may  be  legitimately  drawn  from  the  state- 
ments of  an  affidavit  of  a  former  attorney  for  the  party  against 
whom  the  agreement  is  sought  to  be  enforced,  and  it  appears  that 
a  cause  has  been  called  to  trial  contrary  to  the  terms  thereof,  and 
in  the  absence  of  the  opposite  party,  and  of  his  attorney,  a  new 
trial  thereof  may  be  properly  granted  upon  the  petition  of  the 
party  injured.    Council  Bluffs  Loan  db  Trust  Co.  v,  Jennings,  470. 

Application  fob. 

5.  By  motion  after  three  days^averments  proper  in  petition. 
Where  an  application  for  a  new  trial,  made  more  than  three  days 
after  judgment,  is  by  motion,  but  the  same  contains  an  averment 
in  which  it  is  described  as  a  petition,  and  contains  statements  and 
demands  for  relief  which  would  be  proper  in  a  petition,  it  will  be 
deemed  sufficient,  especially  where  objection  thereto  was  not 
made  in  the  court  below.  Council  Bluffs  Loan  <fc  Trust  Co.  v. 
Jennings,  470. 

NOTICE. 

CONSTRUCmVE. 

1.  Mortgage— record.  In  an  action  by  a  junior  mortgagee  for 
the  foreclosure  of  his  mortgage,  and  for  permission-  to  redeem 
from  the  prior  mortgaj?e,  the  latter  relief  will  not  be  denied, 
because,  by  reason  of  an  extension  of  time  for  payment  granted 
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the  mortgagor,  the  mortgage  debt  is  not  due,  where  it  appears  that 
the  plaiiiti£P  had  neither  actual,  nor  constructive*  notice  of  such 
extension  of  time  at  the  time  he  received  his  mortgage.  Wheeler 
V.  Menoldt  647. 

2.  Sales  of  personal  property — mortgage^evidence.  In  an  action 
to  recover  the  possession  of  personal  property  the  plaintiff  claimed 
title  under  a  mortgage  from  one  W.,  while  defendant's  title  was 
based  upon  a  mortgage  of  prior  date  from  S.,  the  vendee  of  W.  The 
latter  mortgage  plaintiff  claimed  to  be  invalid  as  against  hiSybecause 
when  his  mortgage  was  received  from  W.  there  had  been  no 
change  in  the  possession  of  the  property,  nor  was  there  any 
conveyance  thereof  of  record.  Held,  that  the  possession  of  the  prop- 
erty being  an  issue  to  be  tried,  the  defendant's  mortgage  was  prop- 
erly received  in  evidence  in  proof  of  his  title  against  plaintiff  'a 
objection.    Lansley  v.  Van  Alstyne^  476. 

See  Original  Notice. 

OFFICERS. 

Salary  of. 

1.  County  attorney—when  determined— change  during  term — 
validity.  The  salary  of  a  county  attorney  having  been  determined 
by  the  board  of  supervisors  under  the  provisions  of  Acts,  Twenty- 
first  Oeneral  Assembly,  chapter  78,  section  11,  cannot  thereafter  be 
either  increased  or  diminished  during  his  term  of  of&ce,  even 
though  such  determination  may  have  been  made  under  a  misap- 
prehension of  the  law  as  to  such  officer's  right  to  fees  in  criminal 
oases.  Ooetzman  v,  Whitdker,  527. 

See  Certiorari ;  Mandamus. 

ORIGINAL  NOTICE. 

Publication  of. 

1.  Non-resident— assignees  in  hanhruptey,  A  non-resident  of 
this  state  having  title  to  real  estate  within  the  state  as  assignee  in 
bankruptcy  may,  under  Code,  section  2618,  subdivision  6,  be  served 
with  original  notice  of  an  action  commenced  against  him  in  thi» 
state  under  Code,  section  1543.    Radford  v,  Thomell^  709. 

2.  Failure  to  file  petition—effect  Where  the  original  notice  in 
a  cause  is  served  by  publication,  the  failure  to  file  the  petition 
until  after  the  time  stated  in  the  notice  will  not  invalidate  the  ser- 
vice thereof,  if  the  filing  of  the  petition  precedes  the  first  pub- 
lication of  the  notice.    Oliver  cfc  Miller  v.  Davis,  287. 
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PARTNERSHIP. 

AORBBIIENT  OF. 

1.  Evidence,  An  agreement  made  by  defendant  for  the  parchase 
of  certain  real  estate  recited  ,that  he  had  secured  the  same  for  himRelf 
and  the  plaintiff  herein*  but  was  signed  by  himself  alon^.  Imme- 
diately afterw&rds  the  plaintiff  and  defendant  went  together  to  a 
real-estate  agent's  office  where  a  list  of  the  property  was  made  by 
the  plaintiff  for  the  agent,  and  signed  by  both  parties.  Afterwards, 
the  defendant  sold  the  property  at  a  large  advance,  and  plaintiff 
brought  this  action  for  an  accounting,  claiming  that  defendant's 
purchase  was  made  under  a  verbal  agreement  between  them  to 
buy  the  property  upon  their  joint  credit  for  a  resale,  and  share 
equally  in  the  profits  or  losses.  The  defendant  claimed  that  said 
agreement  was  made  after  the  purchase,  upon  condition  that 
the  plaintiff  would  advance.one-half  the  purchase  price.  Up  to 
the  time  of  the  resale  no  part  of  the  purchase  price  of  the  property, 
save  the  sum  of  five  dollars  paid  to  bind  the  bargain,  had  been 
paid.  Held,  that  the  circumstances  attending  the  transaction  sup- 
ported the  claim  of  plaintiff,  that  the  agreement  was  made  before 
the  purchase  by  defendant,  and  that  it  was  the  intention  of  the 
parties  that  each  was  to  contribute  equally  to  the  expenses  of  the 
purchase,  and  to  share  equally  in  the  profits  or  losses  of  the  enter- 
prise.   Heard  V.  Wilder,  421. 

Liability  of  thihd  persons  as  paktnebs. 

2.  Estoppel,  A  traveling  salesman,  engaged  in  selling  goods 
by  sample  upon  the  premises  of  defendants,  inquired  of  one  of  the 
partners  as  to  whom  a  gentleman  present,  and  recommending  the 
purchase  of  certain  goods,  was,  and  was  informed  that  he  was 
the  father  of  the  partner,  and  was  a  member  of  the  tirm.  Tho 
father  was  within  hearing  distance  during  such  conversation,  and 
made  no  denial  of  the  truth  of  the  above  statement.  The  fii  m- 
naine  did  not  indicate  that  the  father  was  a  partner,  but  the  plain- 
tiffs extended  credit  to  defendants  upon  the  faith  of  the  son's 
representation,  and  reports  of  the  father's  financial  responsibility. 
Held,th&t  the  evidence  was  sufficient  to  support  a  judgment  making 
the  father  liable  to  plaintiffs  as  a  member  of  the  firm,  notwithstand- 
ing his  specific  denial  that  he  held  such  relation,  nor  that  he  heard 
the  above  conversation  with  his  son.  Davenport  Woolen  MiUs  v. 
Neinstedt,  226. 

8.  Evidence.  Letters  written  by  the  father  subsequent  to  the 
extension  of  credit  by  the  plaintiffs,  and  indicating  a  partnership 
relation  in  fact,  held,  admissible  in  support  of  that  issue.    Id. 

Capitau 

4.  Contribution  by  partners.  The  fact  that,  up  to  the  time  of 
the  resale,  the  plaintiff  had  not  contributed,  nor  offered  to  con- 
tribute, anything  to  an  enterprise  for  the  purchase  and  sale  of  real 

Vol.  81—54 
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estate,  Tield,  to  be  no  evidence  against  the  finding  that  plaintiif  and 
defendant  were  partners  in  the  transaction,  as  up  tor  that  time  no 
part  of  the  purchase  price  of  the  property,  save  the  payment  of 
five  dollars  to  bind  the  bargain,  had  been  paid.  Heard  v.  Wilder, 
491. 

Assets. 

5.  Conveyance  of  for  debt  of  individtial  partner.  A  convey- 
ance of  partnership  property  in  payment  in  part  of  the  firm  indebt- 
edness, and  in  part  of  the  indebtedness  of  one  of  the  partners, 
without  the  consent  of  all  the  partners,  is  void  to  the  extent  of  the 
indebtedness  of  the  individual  partner,  and  may  be  attacked  by  a 
creditor  of  the  firm.    Newell  db  Co.  v.  Martin  et  cU,,  238. 

6.  General  assignment  of—individual  creditors.  A  general 
assignment  by  a  copartnership  for  the  benefit  of  the  creditors  of 
the  firm,  without  provision  for  the  creditors  of  the  individual 
partners,  is  valid.    Bradley  v.  BiscTiel,  80.- 

AOCX)UNTIMQ  BETWBBN  PABTNERS. 

t 

7.  Jurisdiction. '  An  action  for  an  accounting  between  partners 
involving  charges  of  fraud,  accident  or  mistake,  and  requiring 
extended  investigations  of  books  of  account  and  invoices,  is  prop- 
erly brought  in  equity.    Donahue  v.  McCosh,  296. 

PAYMENT. 

AOTS  OPERATINa  AS. 

1.  Purchase  of  chattel  mortgage — contract.  After  the  rescission 
of  the  above  sale,  the  defendant  purchased  a  chattel  mortgage 
against  the  same  property,  which,  by  the  terms  of  the  sale,  he  was 
to  assume  and  pay.  Held,  that  the  contract  of  sale  having  been 
rescinded  the  purchase  of  the  mortgage  did  not  operate  as  a  pay- 
ment thereof,  and  that  defendant  was  entitled  to  enforce  the  same 
against  the  property.    Kuhlman  v.  Wood^  128. 

2.  Court  costs.  The  district  court  made  an  order  in  vacation 
granting  the  plaintiff  a  new  trial  upon  condition  that  it  pay  the 
costs  in  the  case  by  noon  of  the  next  day  after  service  of  notice  of 
said  order,  if  served  in  term  time.  The  notice  was  so  served,  and 
before  noon  of  the  next  day,  the  amount  of  the  costs  having  been 
ascertained,  plaintiff's  counsel  requested  the  clerk  to  consider  the 
costs  paid,  and  he  would  see  his  client  and  have  him  give  him  the 
money.  To  this  the  clerk  assented,  and  entered  his  receipt  for 
the  money  of  record.  The  money  not  having  in  fact  been  paid, 
however,  the  defendant  more  than  a  montli  afterwards  filed  a 
motion  for  judgment  on  'the  above  order  of  court.  Held,  that 
plaintiff  had  sufficiently  complied  with  the  order  to  entitle  it  to 
the  new  trial.    National  Bank  v.  Brown,  208. 
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Voluntary. 

8.  Ignorance  as  to  liability.  A  payment  of  money  In  the  belief 
that  the  demand  ia  proper,  and  without  the  knowledge  that  it  is 
wrongfully  exacted,  is  not  voluntary,  and  may  be  recovered  back. 
CooA;  et  al  v.  C,  JR.  I.  <Sb  P.  By,  Co..  551. 

MiSTAXB  OF  LAW. 

4.  Voluntary — cannot  be  recovered..  The  voluntary  payment  by 
a  county,  through  its  authorized  agents,  of  fees  claimed  by  one  for 
services  rendered  in  his  capacity  as  sheriff  of  the  county,  under  the 
mutually  mistaken  belief  that  the  county  is  legally  bound  therefor, 
is  a  mistake  of  law  and  not  of  fact,  and  will  not  support  an  action 
for  the  recovery  thereof  by  the  county.  Painter  v,  Polk  County, 
242. 

EVIDENCB. 

6.  Declarations  of  agent.  Proof  of  declarations  made  by  an 
agent  in  the  course  of  his  employment  for  the  sale  and  lease  of 
certain  lands,  that  such  lands  had  been  conveyed  to  his  principal 
in  payment  of  a  promissory  note  held  by  the  principal  against 
the  latter*s  grantor,  is  not  admissible  in  an  action  by  the  principal 
against  the  grantor  for  the  collection  of  such  note  to  show  payment 
thereof.    Sioux  Val.  State  Bank  v.  KeUog,  124. 

6.  In  an  action  upon  two  promissory  notes,  held  by  plaintiff  as 
guardian,  the  defendant  pleaded  payment,  and  alleged  that  the 
notes  were  not  surrendered  because  of  the  representations  of  plain- 
tiff that  the  same  were  lost  or  mislaid.  The  plaintiff  admitted  that 
the  notes  had  been  mislaid,  but  alleged  that  it  was  through  fault 
of  the  bank  where  they  were  deposited,  and  denied  payment. 
JBieZd,  under  the  issue  thus  presented,  that  defendant  might  show, 
that  about  six  years  after  the  alleged  payment  the  plaintiff  volun- 
tarily executed  a  trust  deed  as  additional  security  to  the  sureties 
upon  his  bond  as  guardian,  and  all  the  facts  leading  to  its  execu- 
tion ;  also  the  reports  made  by  plaintiff,  as  guardian,  showing  how 
he  treated  the  notes  in  question  ;  also  such  accountings  as  tended  to 
show  whether  the  money  had  been  received ;  and  the  failure  of 
defendant  at  times  to  make  reports  of  his  doings  as  required  by 
law     Shockley  v.  Van  Eaton,  417. 

7.  Under  tuch  an  issue,  evidence  of  plaintiff 's  conduct  in  other 
transactions,  entirely  independent  of  that  in  controversy,  indicat- 
ing a  defective  memory  and  hability  to  mistake,  is  not  competent. 
Id. 

8.  Neither  is  it  competent  tor  the  defendant  to  show  in  such 
case  that  the  plaintiff  was  sick  and  affected  mentally  about  five 
years  after  the  date  of  the  alleged  payment.    Id. 
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PENSIONS.    See  Execution. 

PHARMACY  LAW. 
Evasion  of.    See  Estoppel* 

PLEADINQ. 
Petition. 

1.  Time  of  filing^notice.  Where  the  original  notice  in  a  cause 
is  served  by  publication,  the  failure  to  file  the  petition  until  after 
the  time  stated  in  the  notice  will  not  invalidate  the  service  thereof 
if  the  filing  of  the  petition  precedes  the  first  publication  of  the 
notice.    Oliver  &  Miller  v.  Davis,  287. 

2.  New  trial.  Where  an  application  for  a  new  trial,  made 
more  than  three  days  after  judgment,  is  by  motion,  but  the  same 
contains  an  averment  in  whi6h  it  is  described  as  a  petition,  and 
contains  statements  and  demands  for  relief  which  would  be  proper 
in  a  petition,  it  will  be  deemed  sufficient,  especially  where  objec- 
tion thereto  was  not  made  in  the  court  below.  Council  Bluffs 
Loan  <fc  Trust  Co,  v.  Jennings,  470. 

Demurrer. 

3.  Waiver,  Where  facts  constituting  ground  for  demurrer 
appear  upon  the  face  of  the  petition  \n  a  cause,  a  failure  to  take 
advantage  thereof  either  by  demurrer  or  by  motion  in  arrest  of 
judgment  will  constitute  a  waiver  of  the  objection.  The  question 
of  plaintiff 's  right  to  relief  because  of  such  facts  cannot  be  put  in 
issue  by  a  denial  in  the  answer.  Linden  v,  Oreen,  365  ;  Pitts  v, 
Lewis,  61. 

Claim  against  estate  of  decedent. 

4.  Demurrer.  A  claim  filed  against  the  estate  of  a  decedent 
alleged  the  indebtedness  of  said  estate  to  the  claimant  on  account 
of  the  payment  by  him  of  one-third  of  the  amount  of  a  judgment 
against  the  decedent,  the  claimant,  and  another  in  a  sum  stated, 
with  interest.  Held,  on  demurrer,  that  the  facts  stated  did  not 
entitle  the  claimant  to  the  relief  demanded.    Pickrell  v,  Hiatt,  587. 

See  Negligence,  14. 

PRACTICE  AND  PROCEDURE. 

Relief  by  cross-petition. 

1 .  Interest  in  subject-matter  of  action.  In  an  action  to  fore- 
close a  mortgage  on  real  estate  the  defendant  O.,  being  the  holder 
of  a  junior  mortgage  upon  a  part  of  the  same  premises,  filed  a 
cross- petition  against  his  codefendant  P.  to  enforce  an  .agreement 
made  with  him  by  P.,  whereby  he  assumed  and  agreed  to  pay  the 
mortgage  sought  to  be  foreclosed.  Held,  that  the  cross-petitioner, 
O.,  had  such  an  interest  in  the  subject-matter  of  the  action,  and 
said  agreement  with  P.  had  such  relation  thereto,  as  to  entitle  him 
to  seek  relief  thereunder  in  the  same  action.  Montpelier  Sav. 
Bank  v.  Arnold,  158. 
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PRACnCB  AND  PROCEDURE.     Continued. 
Law  qubstionb  in  equity  cause. 

3.  Submission  of  tojurjf — appeal.  The  submission  of  questions 
of  fact  in  an  equity  cause  to  a  jury  for  determination,  though  con- 
trary to  tlie  rules  of  practice  prescribed  by  the  Code  for  the  court 
of  chancery,  will  not  have  the  effect  to  transfer  the  case  to  the  law 
side  of  the  court,  nor  to  deprive  the  parties,  upon  appeal,  to  a  trial 
de  novo  in  the  supreme  court,    Frank  v.  Hollands,  164. 

8.  Submission  of  to  jury.  Where  in  an  action  for  the  posses- 
sion of  certain  real  estate,  and  for  damages  for  the  wrongful 
detention  thereof,  the  question  of  ownership  has  been  determined 
by  the  court,  sitting  as  in  equity,  in  favor  of  the  plaintiff,  the  ques- 
tion of  damages  for  the  wrongful  detention  need  not  be  submitted 
to  a  jury  if  the  evidence  discloses  no  dispute  as  to  the  facts  upon 
which  the  recovery  therefor  is  based.     Woodbridge  v,  Austin,  671. 

Time  to  object. 

4.  Argument  to  jury — improper  remarks  by  counsel  for  state, 
A  judgment  in  such  a  proceeding  will  not  be  reversed  on  account 
of  improper  remarks  alleged  to  have  been  made  by  counsel  for  the 
state  in  the  closing  argument  to  the  jury,  when  there  is  a  marked 
conflict  in  the  record  upon  the  question  whether  ^uch  remarks 
were  made,  and  it  does  not  appear  that  any  objection  was  made 
thereto  until  after  the  verdict  was  rendered.    State  v.  Shreves,  615. 

Withdrawing  issue  from  jury. 

5.  Where  no  evidence  is  introduced.  The  plaintiff  charged 
defendant  with  various  acts  of  negligence,  which  defendant 
alleged  had  been  waived  by  the  deceased.  No  evidence  of  plain- 
tiff ^s  allegations  was  introduced,  and  the  court  in  its  instructions 
withdrew  the  same  from  the  jury.  Held,  that  under  the  circum- 
stances the  question  of  waiver  was  properly  withheld  from  the 
jury.    Brooke  v,  C,  R,  I,  <fc  P.  By.  Co.,  504. 

6.  Where  no  evidence  is  introduced.  The  plaintiff  pleaded  in 
one  count  of  the  petition  an  oral  agreement  on  the  part  of  defend- 
ant to  procure  additional  insurance,  to  which  plea  there  was  a 
general  denial.  The  issue  thus  formed  was  withdrawn  from  the 
consideration  of  the  jury.  Held,  that  there  being  no  evidence  of 
the  power  of  defendant  to  enter  into  such  a  contract,  nor  of  the 
agent's  authority  to  bind  the  company  by  such  a  contract,  the  issue 
was  properly  withdrawn.  [  Beck  and  Given,  JJ.,  dissented  from 
the  opinion  of  the  majority  upon  the  last  point. J  Oarretson  v. 
Insurance  Co.,  727. 

7.  Insufficiency  of  evidence.  Where  the  evidence  produced  in 
support  of  an  issue  in  a  cause  is  so  deficient  in  proof  thereof  that  a 

^  verdict  thereon  in  favor  of  the  party  presenting  the  same  would  be 
set  aside,  the  court  may  properly  withdraw  such  issue  from  the 
consideration  of  the  jury.    Sioux  Val,,  State  Bank  v,  Kellog,  124. 
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Withdrawing  issue  from  jury.    Continued. 

8.  WTiere  evidence  shows  no  cause  of  action.  Where  the  levy 
ot  a  writ  of  attachment  is  fatally  defective  no  damages  are  recov- 
erable for  the  wrongful  suing  out  of  such  writ,  and,  upon  discloe. 
ure  of  such  fact,  evidence  introduced  under  issues  joined  on  the 
attachment  defendant's  counterclaim  for  such  damages  should  be 
withdrawn  from  the  jury.    Id. 

See  Instructions. 

Direction  to  jury  as  to  verdiot. 

9.  Conflict  in  evidence.  Where  in  an  action  for  personal 
injury,  the  close  of  plaintiff's  testimony  left  a  conflict  in  the  evi- 
dence upon  the  question  of  negligence  on  the  part  of  the  defend- 
ant, and  that  of  the  plaintiff's  freedom  from  contributory 
negligence,  held,  that  the  case  should  be  left  to  the  jury  to  decide, 
and  that  a  motion,  at  such  stage  of  the  case,  to  instruct  the  jury 
to  return  a  verdict  for  the  defendant,  was  properly  overruled. 
Theissen  v.  City  of  Belle  Plaine,  118. 

Argument  to  jury. 

10.  Limitation  of— discretion  of  court.  At  the  close  of  the 
opening  argument  of  one  of  the  attorneys  for  the  state,  defend- 
ant's counsel  asked  to  have  the  cause  submitted  to  the  jury  without 
further  argument.  The  state,  thereupon,  obtained  permission  to 
further  address  the  jury,  and  afterwards  arguments  were  made 
by  defendant's .  counsel.  Held^  that  the  matter  was  one  resting 
in  the  discretion  of  the  court,  and  it  was  no  abuse  of  such  discre- 
tion, under  the  circumstances,  to  refuse  to  submit  the  case  with- 
out affording  the  state  an  opportunity  for  further  argument. 
State  V,  Mow,  138.  • 

Jury. 

11.  Retirement  of  pending  argument  to  court.  Upon  a  trial 
under  an  indictment  for  the  commission  of  a  felonv,  the  court 
may,  after  the  evidence  is  closed,  direct  the  jury  to  retire  to 
another  room  while  it  hears  arguments  from  counsel  upon  the 
legal  propositions  involved  in  the  case,  and  to  be  presented  in  the 
court's  charge  to  the  jury.    Id, 

12.  Ante-mortem  statement — competency  of,  Tlie  fact,  that  evi- 
dence as  to  the  competency  of  an  ante-mortem  statement  in  a 
criminal  prosecution  is  for  the  court,  is  no  reason  why  it  should  not 
be  received  in  the  presence  of  the  jury.    State  v.  Murdy,  603. 

13.  Defective  verdict.  The  jury  were  directed  by  the  court 
that  in  the  event  of  their  finding  a  verdict  against  the  defendant 
Jordan  they  should  answer  a  certain  interrogatory  submitted  with 
the  instructions,  and  return  same   with  their  general  verdict. 
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The  jury  returned  a  verclict  against  Jordan  without  answering 
the  interrogatory.  After  the  verdict  had  been  marked,  filed  and 
had  been  read  by  the  court,  the  court  returned  it  to  the  jury  with 
the  yerbal  direction  that  they  *' retire  and  consider  further  of 
their  verdict,  and  return  a  verdict  with  answer  to  the  special  inter- 
rogatory submitted  in  the  charge  of  the  court."  Held,  that  the 
action  of  the  court  was  proper,  and  that  the  defendants  were  not 
prejudiced  thereby.    Judge  v,  Jordan,  519. 

14.  Special  findinga-^etum  of  verdict  without  answer.  Where 
a  jury,  upon  coming  into  court  with  their  general  verdict,  declared 
in  open  court  that  they  could  not  answer  a  question  submitted  to 
them  for  their  special  finding,  held,  that  the  refusal  of  the  court 
to  require  the  jury  to  again  retire,  and  return  their  statement  as 
to  said  question  in  writing  was  not  erroneous.  Orannia  v, 
a,  8t,  P.  <Sb  K,  C.  Ey.  Co,,  444. 

Reopeninq  cause. 

16.  Amendment  to  pleading  after  opening  argument-  Permis- 
sion to  file  an  amendment  to  a  pleading  after  the  evidence  is 
closed  in  a  cause  tried  to  the  court,  and  the  opening  arguments  of 
counsel  for  the  respective  parties  have  been  made,  will  not  be  dis- 
turbed upon  appeal  when  no  abuse  of  discretion  is  shown.  Larkin 
V,  McMantia,  723. 

16.  Additional  evidence— discretion  of  court.  The  reopening 
of  an  equity  caiise,  after  its  submission  to  the  court  for  judgment, 
for  the  introduction  of  further  testimony  to  correct  an  oversight 
or  mistake,  is  a  matter  within  the  discretion  of  the  trial  court, 
and,  in  the  absence  of  any  showing  of  prejudice,  its  action  will 
not  be  disturbed  upon  appeal.  Sickles  v.  Dallas  Center  Bank, 
408. 

17.  Admission  of  evidence  after  submission.  After  the  cause 
was  submitted,  and  was  held  under  advisement,  the  court  permit- 
ted the  defendants,  on  notice  to  the  plaintiff,  to  file  affidavits  of 
parties  who  had  testified  upon  the  trial,  that  the  originals  of  cer- 
tain deeds,  of  which  certified  copies  had  been  offered  in  evidence, 
were  not  in  their  possession  or  control.  Held,  that  the  reception 
^of  the  affidavits  was  a  matter  resting  in  the  discretion  of  the  court, 
and  no  abuse  of  discretion  was  shown.    Pitts  v.  Lewis,  51. 

18.  Certiorari — intervention — admission  to  plead.  In  a  pro- 
ceeding by  certiorari^  commenced  by  a  resident  taxpayer  of 
a  county,  to  test  the  validity  of  the  action  of  the  board  of  super- 
visors, whereby  the  salary  of  the  county  attorney  was  increased, 
the  county  attorney  is  a  necessary  party,  and  his  admission  to 
plead  as  a  party  defendant  even  after  the  determination  of  the 
cause  will  not  be  regarded  as  an  abuse  of  discretion  on  the  part  of 
the  trial  court    Ooetzman  v.  Whitaker,  527. 
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Recognizance. 

19^  Order  at  chambera.  An  order  requiring  a  ^itneas  to  enter 
into  a  recognizance  for  his  appearance  may  be  ma  Je  by  a  judge  at 
chambers,  in  a  distant  county,  without  notice  to  the  witness,  and 
without  his  being  heard.     Comfort  v.  Kittle,  179. 

Record. 

20.  Stipulation  cm  to  evidence  not  offered.  A  stipulation 
between  parties  to  a  cause,  during  the  trial  thereof,  that  certain 
evidence  may  be  received  and  used  in  such  action  so  far  as  the 
same  may  be  relevant,  will  not  make  such  evidence  a  part  of  the 
record  when  it  is  neither  offered  nor  used  in  fact  upon  the  trial. 
Pitts  V,  Lewis,  51. 

Bill  op  exceptions. 

21.  Time  for  appeal — cases  triable  de  novo  in  supreme  court 
In  actions  triable  de  novo  m  the  supreme  court  it  is  sufficient,  under 
Code,  section  2743,  as  amended,  if  the  evidence  is  made  a  part  of 
the  record  within  the  six  months  allowed  for  appeal,  and  this  rule 
cannot  be  changed  by  an  order  of  the  trial  court  prescribing  a 
shorter  period  in  which  a  bill  of  exceptions  may  be  filed.  Frank 
V,  Hollands,  164. 

In  proceedinqs  to  fix  boundaries. 

22.  Commissioner's  report— judgment.  Upon  the  filing  of  the 
commissioner's  report  herein  with  the  district  court,  the  plaintiff 
filed  objections  thereto  and  moved  that  judgment  be  rendered, 
fixing  the  corner  at  a  point  different  from  that  found  by  the  com- 
missioner. This  motion  was  sustained,  and  the  court  rendered 
judgment  accordingly,  dividing  the  costs  equally  between  the 
parties  joining  in  the  contention.  'Held,  that  this  action  of  the 
court,  except  as  to  costs,  was  erroneous ;  that  the  commissioner's 
report  should  have  been  approved,  modified  or  amended,  and  judg- 
ment rendered  accordingly,  or  the  same  rejected,  and  the  report 
re-referred  to  the  commissioner  for  correction,  or  the  commission 
set  aside,  and  a  new  commissioner  appointed.  Yocum  v.  Hoskins, 
4S0. 

See  Boundaries,  8. 

PRACTICE  IN  SUPREME  COURT. 

Record. 

1.  Abstract — amendments— evidence.  Where  on  an  appeal  to 
the  supreme  court,  an  amended  abstract  of  the  record  is  filed  by 
the  appellee  denying  the  correctness  of  the  abstract  filed  by  the 
appellant,  and  alleging  that  such  amended  abstract  with  appel- 
lant's abstract  contains  all  the  evidence,  and  the  correctness  of  the 
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amended  abstract  is  not  denied,  its  statements  will  be  taken  as . 
true,  and  so  mach  of  the  evidence  contained  in  appellant^s  abstract 
as  is  denied  by  the  amended  abstract  of  the  appellee  will  not  be 
regarded  as  a  part  of  the  record.    Knight  v,  C,  R.  L  db  P.  Ry, 
Co.,  810. 

2.  Abatract—amendmenta— transcript.  Where  the  correctness 
of  appellant's  abstract  is  denied  by  an  additional  abstract  filed  by 
appellee,  and  an  amended  abstract  subsequently  filed  by  the 
appellant  makes  no  denial  of  appellee's  abstract,  the  supreme  court 
will  not  look  to  the  transcript  to  determine  the  matter,  but  will 
accept  the  statement  of  appellee's  abstract  as  true.  Brooke  v, 
a,  R.  /.  <Sb  P.  Ry.  Co.,  504. 

8.  Abstract — motion  to  strike  evidence.  Where  the  evidence 
submitted  on  the  trial  of  a  cause  is  not  made  a  part  of  the  record 
in  the  district  court,  an  abstract  presenting  the  same  on  appeal 
to  the  supreme  court  will,  on  motion,  be  stricken  from  the  filest 
Cass  County  Bank  v.  Conrad,  482. 

4.  Abstract—presumption.  Where,  in  an  action  commenced 
as  at  law,  a  motion  is  made  to  transfer  the  same  to  the 
equity  side  of  the  calendar,  but  the  record  fails  to  show  any 
ruling  upon  such  motion  nor  that  the  maker  of  said  motion  asked 
that  a  record  be  made  of  the  ruling  thereon,  nor  that  the  cau^e 
was  thereafter  treated  as  in  equity,  nor  that  equitable  relief  was 
granted  by  the  trial  court,  it  will  be  presumed  by  the  supreme  court 
that  the  motion  to  transfer  was  not  ruled  upon  by  the  trial  court, 
but  was  abandoned  by  the  maker.    Johnson  v.  Webster,  581. 

5.  Abstract— presumption.  Where  lands  have  been  offered, 
upon  execution  sale  in  separate  tracts,  pursuant  to  the  require- 
ments of  notices  given  to  the  sheriff  by  defendant,  as  contemplated 
by  section  8088  of  the  Code,  and  no  bids  are  received,  a  sale  eyi 
masse  is  not  per  se  void  or  voidable,  though  the  several  tracts  are 
not  contiguous.  And  where  defendant  appeals  from  the  overrul- 
ing of  a  motion  to  set  such  sale  aside,  and  the  abstract  fails  to  show 
what  evidence  was  presented  to  the  court  below  in  support  of  the 
motion,  this  court  must  presume  that  there  was  no  evidence  requir" 
lug  the  motion  to  be  sustained.    Insurance  Co.  v.  Brown,  42. 

6.  Presumption.  Where  the  record  fails  to  disclose  what  were 
ihe  facts  sought  to  be  elicited  by  questions  to  which  objections 
were  sustained  in  the  trial  court,  the  supreme  court  will  presume 
that  the  evidence  was  rightly  rejected.  Blair  v.  Madison  County, 
818. 

7.  Documentary  evidence— identification.  Where  the  transcript 
of  the  reporter's  notes  shows  that  certain  documents  were  offered 
in  evidence,  indentified  by  exhibit  marks,  and,  with  two  deposi- 
tions of  a  witness  named,  were  read  upon  the  trial ;  and  attached 
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to  such  transcript  are  documents  bearing  exhibit  marks  identical 
with  those  called  for  in  the  transcript,  and  two  depositions  of  the 
said  witness,  entitled  as  in  the  same  cause,  and  filed  in  the  office 
of  the  clerk  of  district  court ;  and  the  transcript  contains  a  copy  of 
the  judKe*8  certificate  to  the  original  report  of  the  evidence  in 
short-hand,  certifying  that  the  same,  together  with  the  document- 
ary evidence  therein  referred  to,  contains  all  the  evidence  offered ; 
and  the  documents  and  depositions  set  out  in  the  abstract  are 
identical  with  those  attached  to  said  transcript,  the  identification 
of  such  documents  and  depositions  in  question  will  be  deemed  suf- 
ficient.   Johnston  v,  McPherran  et  al,,  230. 

8.  Questions  revietodble  only  on  errors  assigned.  A  proceeding 
to  establish  a  disputed  corner  and  boundary  line  under  Laws,  1874. 
chapter  8,  is  a  special  proceeding  wherein  the  commissioner's 
report  has  the  force  of  the  verdict  of  a  jury,  and  is  reviewable  on 
appeal  only  on  errors  assigned.     Yocum  v.  Haskins,  486. 

See  Practice  and  Procedure. 

Questions  considered  on  appeal. 

9.  Errors  not  excepted  to.  Errors  of  the  trial  court  to  which  no 
objection  was  made  at  the  time,  nor  made  the  ground  for  a  motion 
for  a  new  trial,  but  are  raised  for  the  first  time  upon  appeal,  will 
not  be  considered  by  the  supreme  court.  Fish  v,  Chicago^  R,  I.  db 
P.  Ey.  Co.,  280. 

10.  Errors  not  excepted  to.  Where  the  statement  of  the  issues 
in  a  cause  prepared  by  the  court  for  the  jury  was  submitted  to  the 
attorneys  for  defendant,  and  approved  by  them,  the  defendant 
cannot  be  heard  to  complain  upon  appeal  that  the  portion  of  his 
defense  set  out  in  an  amendment  to  the  answer  was  not  submitted 
to  the  jury.    Sprague  v.  Atlee,  1, 

11.  Errors  not  excepted  to.  The  error  of  the  trial  court  In  fail- 
ing to  write  the  word  **  given  *'  upon  the  margin  of  instructions 
asked,  and  given  to  the  jury,  is  not  available  on  appeal  to  a  party 
who  took  no  exception  to  such  omission  in  the  court  below.  Knight 
C  -B.  I.  <fc  P.  Ry.  Co.,  810. 

12.  Errors  not  excepted  to — misconduct  of  counsel  in  argument. 
The  use  of  improper  language  by  counsel  in  argument  to  a  juiy 
will  not  constitute  ground  for  the  reversal  of  the  judgment  of  the 
trial  court  on  appeal  when  no  objection  was  taken  thereto  in  the 
court  below,  nor  any  instruction  asked  correcting  the  error.  Blair 
V.  Madison  County^  818. 

18.  Assignment  of  error  generally,  A  general  assignment  of 
error  directed  to  the  court*s  charge  to  the  jury  as  a  whole,  without 
specifying  the  particular  errors  complained  of,  will  not  entitle  a 
party  to  have  considered  the  error  contained  in  any  single  instruc- 
tion.   Id. 
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14.  Issues  upon  which  no  evidence  was  introduced,  QuestioDs 
pertaining  to  issuee  upon  which  no  evidence  was  introduced  in  the 
trial  court  will  not  be  considered  in  the  supreme  court.  Smith  v, 
Eals,  285. 

15.  Inaitructitms  not  set  out  in  record.  This  court  cannot  pass 
upon  the  correctness  of  an  instruction  not  set  out  in  the  record. 
State  V,  Illsley,  49i 

16.  Hecord  must  show  it  contains  all  the  evidence.  The  deter- 
mination of  the  district  court  upon  the  question  of  the  misbehavior 
of  jurors  on  the  trial  of  a  cause  cannot  be  reviewed  on  appeal  when 
it  appears  that  all  the  evidence  upon  that  subject  is  not  before  the 
supreme  court.     Qrannis  v.  C,  St,  P,  db  K,  C,  Ry,  Co.^  444. 

17.  R«oection  of  evidence — subject-matter  not  indicated  in 
record.  As  assignment  of  error  based  upon  the  refusal  of  the  trial 
court  to  receive  the  testimony  of  a  witness  in  answer  to  a  partic- 
ular question  will  not  be  considered  by  the  supreme  court  where 
the  subject-matter  of  such  testimony  is  not  indicated  in  the  ques- 
tion asked^  nor  by  any  statement  in  the  record,  and  the  answer 
might  have  been  incompetent,  irrelevant  and  immaterial.  State 
V,  Row,  188. 

18.  Objections  to  models  as  evidence.  The  supreme  court  can- 
not determine  objections  to  the  correctness  of  a  model  of  machinery 
introduced  in  evidence  on  the  trial  in  the  district  court  to  illus- 
trate certain  questions  at  issue,  when  such  model  is  not  before  it. 
Qrannis  v,  C,  St,  P.  <SbK,  C,  Ry,  Co.,  444. 

19.  Ca^es  involving  less  than  one  hundred  dollars— certificate 
of  judge.  In  causes  involving  less  than  one  hundred  dollars,  and 
which  are  presented  for  hearing  in  the  supreme  court  upon  ques- 
tions certified  by  the  judge  of  the  trial  court,  only  questions  aris- 
ing upon  the  record  will  be  considered,  and  the  supreme  court  will 
look  beyond  the  certificate  to  see  if  the  questions  certified  are  nec- 
essarily involved  in  the  case.    PickreU  v,  JSiatt,  587. 

20.  Assignments  of  error  not  argued.  Assignments  of  error 
upon  appeal  which  are  not  argued  by  counsel  will  not  be  consid- 
ered by  the  supreme  court.  Johnson  v,  Webster,  581 ;  Estabrook 
V,  Riley  <St  Armin,  479. 

21.  Errors  not  argued.  Errors  which  are  only  indefinitely 
suggested  by  counsel  upon  appeal  will  not  be  considered  by  the 
supreme  court.    Oliver  db  Miller  v.  Davis,  287. 

NON-RBYEBSIBLB  ERROR. 

22.  Conflict  in  evidence.  Where  the  evidence  upon  the  material 
issues  in  a  cause  is  conflicting,  the  verdict  of  the  jury  will  not  be 
disturbed.    Blair  v.  Madison  County,  818;  State  v,  Sipvit,  40. 
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33.  Verdict  of  jury — evidence.  The  verdict  of  a  jury  will  not 
be  disturbed  upon  appeal  if  there  is  any  evidence  to  support  it. 
Hagan  v.  MerchanUft  ^tc.  Ins,  Co.^  821. 

24.  Conflict  in  evidence— tried  to  the  court— findings.  When 
a  case  at  law  is  tried  to  the  court,  and  the  evidence  is  conflicting, 
the  findings  of  fact  by  the  [trial  court  will  not  be  disturbed 
upon  appeal  if  there  is  evidence  tending  to  support  them.  Lans- 
ley  V,  Van  Alstyne,  476. 

25.  Error  not  brought  to  attention  of  trial  court — excessive  rer- 
dict,  A  new  trial  will  not  be  ordered  upon  appeal  because  the 
verdict  of  the  jury  is  excessive  in  a  small  sum,  nor  will  a  remit- 
titur be  ordered  in  such  case  where  the  error  was  not  brought  to 
the  attention  of  the  court  below.     Van  Chrder  v.  Sherman^  403. 

26.  InstTnictions  to  Jury — neglect  to  ash  more  specific,  A  oourt*8 
charge  to  a  jury  which  contains  correct  abstract  propositions  of 
law,  applicable  to  the  case,  but  which  is  defective  in  not  being  as 
specific  as  might  be  with  reference  to  the  facts  of  the  particular 
case,  will  not  be  regarded  as  reversible  error  where  the  paity 
objecting  fails  to  ask  for  more  specific  instructions,  and  there  is 
no  showing  of  prejudice  on  account  of  the  defective  charge. 
State  V.  Watson,  880. 

27.  Error  without  prejudice — instructions  to  Jury,  Great 
length  in  the  instructions  of  the  court  to  the  jury,  and  tho  fre- 
quent use  therein  of  terms  calling  the  attention  of  the  jury  to  the 
youth  and  inexperience  of  the  plaintiff,  will  not  constitute  grounds 
for  reversal  upon  api>eal,  where  there  is  nothing  to  indicate  in  the 
record  that  the  defendant  was  prejudiced  thereby.  Spraguev, 
Atlee,  1. 

28.  Erroneous  instruction— Judgment  supported  by  evidence, 
A  judgment  will  not  be  reversed  in  the  supreme  court  because  of 
an  erroneous  instruction  to  the  jury,  when  such  judgment  was 
demanded  under  the  evidence  and  other  instructions  correctly 
given  ;  even  though  the  verdict  of  the  jury  may  have  been  based 
upon  the  erroneous  instruction.    Newell  db  Co,  v,  Martin  et  dL,  288. 

29.  Error  without  prejudice — secondary  evidence.  After  proof 
of  the  loss  of  a  letter  received  by  the  defendant,  in  company  with 
an  affidavit  to  the  facts  charged  in  the  alleged  libelous  article,  the 
defendant  proposed  to  show  the  contents  of  such  letter  to  be,  that 
the  writer  had  investigated  the  case,  and  was  satisfied  that  the 
facts  set  out  in  the  affidavit  were  true,  but  there  was  no  ruling  upon 
the  offer  of  such  proof,  nor  any  effort  to  introduce  the  evidence 
after  making  the  offer.  Held,  that,  while  the  defendant  would 
have  been  entitled  to  prove  the  contents  of  the  letter  as  stated,  no 
error  could  be  predicated  upon  the  refusal  of  the  district  court  to 
admit  secondary  evidence  of  such  letter  l)eforA  defendant's  state- 
ment of  what  he  expected  to  prove  thereby.    State  v.  ConabUf  60. 
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80.  Matters  in  discretion  of  trial  court— pr^dice.  The 
reopening  of  an  equity  cause,  after  its  submission  to  the  court  far 
judgment,  for  the  introduction  of  further  testimony  to  correct  an 
oversight  or  mistake,  is  a  matter  within  the  discretion  of  the  trial 
court,  and,  in  the  absence  of  any  showing  of  prejudice,  its  action 
will  not  be  disturbed  upon  appeaL  Sickles  v.  Dallas  Center 
Bank,  409. 

81.  Instructions  to  jury— erroneous  paragraph  elsewhere  modi' 
fied,  A  judgment  will  not  be  reversed  by  the  supreme  court 
because  a  single  paragraph  of  the  trial  court's  charge  to  the  jury, 
when  taken  alone, is  susceptible  to  the  interpretation  of  an  erroneous 
statement  of  the  law,  when  the  lailguage  of  such  paragraph  is 
elsewhere  properly  modified  and  explained,  and  the  charge  taken 
as  a  whole  correctly  presents  the  law  to  the  jury.  Fish  v.  Chicago, 
R.  !,<&  P.  Ry.  Co.,  280. 

83.  Instrtictions  to  jury.  The  fact  that  the  evidence  submitted 
,  to  a  jury  in  an  instruction  as  proper  for  their  consideration  in 
determining  the  question,  whether  the  testimony  of  the  prosecu- 
trix in  a  prosecution  for  rape  is  corroborated  in  the  manner  that 
the  law  requires,  is  not  such  corroborative  evidence,  will  not  con- 
stitute the  giving  of  such  instruction  a  reversible  error,  when  the 
record  shows  there  was  other  evidence,  not  referred  to  in  said 
instruction,  that  is  in  fact  corroborative.    State  v.  Watson,  880. 

Motions. 

83.  Proof  of  service — record.  The  supreme  court  will  not  con- 
sider a  motion  filed  in  that  court  when  there  is  no  proof  of  service 
thereof  of  record.    Blasser  v.  Moats,  460. 

PRINCIPAL  AND  AGENT.    See  Agency. 
PROMISSORY  NOTES.    See  Bills  and  Notes. 
PROPERTY  (PERSONAL). 
IinxRMiNaLiNa  of  goods. 

1.  Officer  levying  attachment  must  distinguish.  The  plaintiff 
having  mingled  the  goods  in  question  with  goods  belonging  to  her 
husband,  but  afterwards  transferred  to  her,  held,  that,  before  the 
officer  serving  the  writ  of  attachment  could  escape  liability  for  a 
levy  upon  the  latter  goods,  he  must  show  that  he  made  a  reason- 
able effort  to  distinguish  them  and  separate  them,  and  was  unable 
to  do  so,  or  that  from  the  nature  of  the  mixture,  they  of  necessity 
could  not  be  separated.    Allen  v.  Kirk,  658. 

2.  Ownership  not  forfeited.  The  intermingling  of  goods  pur- 
chased with  the  intention  to  hinder,  delay  or  defraud  the  creditors 
of  the  vendor,  with  other  goods  belonging  to  the  vendee,  will  not 
operate  as  a  forfeiture  of  ownership  in  the  latter,  in  the  absence 
of  any  showin'*  that  they  .are  not  distinguishable  from  the  goods 
80  purchased.    xiX% 
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PUBLIC  LANDa 

HOMSSTBAD  ENTRY. 

Prior  (agreement  to  ot^nvey.  The  plaintiff  and  defendant 
having  occupied  diiTerent  portions  of  a  tract  of  public  land,  and 
improved  the  same, went  to  the  land-office  together  with  a  view  to 
making  homestead  entries  therefor,  and  then  discovered  that  it 
was  necessary  that  the  wholti  of  the  land  be  entered  by  one  person. 
It  was  thereupon  agreed  that  the  plaintiff  enter  the  entire  tract, 
and,  upon  acquiring  title,  convey  to  defendant  the  portion  occu- 
pied by  him.  Hdd,  'that  the  agreement  was  valid.  Sweesey  v. 
Sparling,  483. 

QUIETING  TITLE. 

Who  may  hau^tain  action. 

1.  Adverse  possession.  Actual  adverse  possession  of  real  estate 
for  ten  years  creates  a  title  by  prescription,  and  is  a  sufficient 
basis  on  which  to  maintain  an  action  to  quiet  the  title  thereto. 
Cramer  v.  Clow,  256. 

2b  Devisee  under  xoUl,  A  devisee  under  a  will  is  entitled  to 
have  his  title  to  real  estate  so  received  quieted  as  against  any 
claims  of  the  wife  of  the  testator,  who  has  released  by  an  antenup- 
tial agreement  the  interest  which  the  law  secures  to  the  wife  in 
the  estate  of  her  husband.    Peel  v,  Peet,  172. 

8.  Party  Tiolding  under  deed  defectively  acknowledged.  The 
defendant  claiming  title  under  a  warranty  deed  defectively 
acknowledged,  entered  upon  a  piece  of  wild  land,  and  for  more 
than  ten  years  cultivated  it,  and  paid  the  taxes  thereon,  and  for 
nearly  ten  years  previous  to  the  commencement  of  this  action  bad 
occupied  it  as  a  home,  and  made  improvements  upon  it  amounting 
to  between  three  and  four  thousand  dollars.  Held^  that  defend- 
ants were  entitled  to  have  their  title  quieted  as  against  the  plain- 
tiff, who  claimed  title  to  the  land  under  a  warranty  deed  ex«K;uted 
subsequent  to  that  of  defendants  by  the  same  grantor,  but  filed 
for  record  before  the  deed  to  defendants.    Cramer  v.  Clow,  255. 

RAPE. 

Pboop  op. 

1.  Declarations,  The  testimony  of  a  witness,  upon  a  prosecu- 
tion for  rape  that  the  subject  of  the  rape  **  told  her  the  whole  cir- 
cumstance,** but  not  relating  the  circumstances,  is  error  without 
prejudice.    State  v,  Watson,  880. 

2.  Leading  questions.  Upon  a  trial  under  an  indictment  for 
rape  committed  upon  a  girl  of  immature  years,  leading  questions 
may,  in  the  discretion  of  the  court,  be  asked  the  girl  as  to  the  posi- 
tion occupied  by  the  accused  at  the  time  the  act  is  alleged  to  have 
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been  performed,  as  to  any  pain  caused  her  by  defendant's  act,  and 
as  to  evidences  of  violence  subsequently  found  upon  her  clothing. 
Id. 

8.  Testimony  in  rebuttcU,  Where,  upon  a  trial  under  an  indict- 
ment for  rape,  the  prosecuting  witness  has  given  explicit  testimony 
to  the  fact  of  the  penetration  of  her  body,  and  a  physician,  who  had 
examined  her  organs  shortly  after  the  act  is  alleged  to  have  been 
committed,  testifies,  upon  behalf  of  the  accused,  that  at  the  time 
of  his  examination  he  found  the  hymen  **  intact"  and  "  without 
rupture,"  testimony  by  physicians  for  the  prosecution  as  to  the  con- 
dition of  the  hymen  at  the  time  of  an  examination  subsequently 
made  by  them,  and  indicating  penetration  in  fact,  is  competent  as 
proof  in  rebuttaL    Id, 

RATIFICATION. 

Of  acts  of  aqent  by  pbincepal.    See  Agency,  8 ;  Negligence,  11. 
RECOGNIZANCE. 

Required  of  witnesses. 

1.  Construction  of  statuU.  Section  4886  of  the  Code  being  an 
exact  transcript  of  section  4744  of  the  Revision  of  1860,  except  in 
the  substitution  of  the  word  *'  cognizance"  in  the  latter  statute  for 
"recognizance,"  and  from  the  inapplicability  of  a  cognizance  to 
the  evident  purposes  of  the  statute,  the  above  change  of  words 
must  be  deemed  to  have  been  made  by  mistake  in  transcribing  the 
section  of  the  revision,  and  the  section  as  it  now  stands  in  the  Code 
is  to  be  construed  as  authorizing  courts  and  judges  to  require  a 
''recognizance "  for  the  appearance  of  witnesses  in  criminal  pro- 
ceedings.   Comfort  V.  Kittle,  179. 

Form  of. 

2.  Bond  with  sureties.  Section  4S86  of  the  Code  does  not  author- 
ize district  courts  or  judges  to  require  of  witnesses  written  under- 
takings, with  sureties,  conditioned  upon  their  attendance  at 
criminal  proceedings,  nor  to  order  their  arrest  and  imprisonment 
as  security  for  such  attendance.  The  provisions  of  sections  4248  to 
4251  of  the  Code,  giving  such  authority  to  magistrates  on  prelimi- 
nary examination,  are  not  applicable  to  judges  of  the  district 
court.    Id, 

COCBT  MAY  order  AT  CHAMBBB8. 

8.  An  order  requiring  a  witness  to  enter  into  a  recognizance  for 
his  appearance  may  be  made  by  a  judge  at  chambers,  in  a  distant 
county,  without  notice  to  the  witness,  and  without  his  being  heard. 
Id, 

RECORDING  ACTS.    See  Notice  ( Constructive). 


864  INDEX 

BEMEDY. 

Election  bbtween.    See  Assignment  for  Benefit  of  Creditors,  4. 
REPLEVIN. 

Void  bill  of  exchange. 

1.  Invalidity,  The  acceptor  of  a  bill  of  exchange,  that  has 
become  void  in  the  hands  of  the  holder  thereof,  may  maintain 
replevin  for  the  possession  of  the  same.    Smith  v.  EcUs,  285. 

Property  held  under  attachment. 

2.  The  proviaions  of  section  3019  of  the  Code  of  1873  have  no 
application  to  actions  to  recover  the  possession  of  specific  articles 
of  personal  property  held  by  a  sheriff  under  a  writ  of  attachment. 
Linden  v.  Green,  365. 

Writ. 

8.  May  he  served  by  constable.  A  writ  of  replevin  issued  out  of 
the  district  court  may  be  served  by  a  constable.  Smith  v,  EcUs, 
235. 

See  Agency,  3  ;  Bills  and  Notes,  6. 

RES  ADJUDICATA.    See  Former  Adjudication. 

SALES. 

In  contemplation  of  decease. 

1.  Validity.  A  transfer  of  personal  property  in  contemplation 
of  one*8  approaching  decease  will  not  be  disturbed  in  the  abeence 
of  any  showing  that  there  are  debts  due  from  the  estate  of  the 
grantor.    In  re  Estate  of  Hoffm^in,  202. 

Description  of  property. 

2.  Construction.  A  conveyance  of  real  estate,  made  by  a 
widow  woman  to  her  son,  just  preceding  her  death,  contained  this 
clause :  "  And  also  one-half  of  all  personal  property,  of  every 
name  or  nature,  attached  to  the  above  real  estate."  Held,  that,  in 
view  of  the  facts  and  circumstances  surrounding  the  parties  at  the 
time  of  the  transfer,  the  deed  was  to  be  construed  as  referring  to 
all  the  personal  property  upon  the  real  estate  described,  and  not 
simply  to  such  as  is  designated  by  law  as  fixtures.    Id, 

Delivery  of  deed. 

3.  Evidence.  The  notary  who  drew  the  above  deed  testified 
that  he  delivered  the  same  to  the  grantee,  but  on  croes-ezamina- 
tion  stated,  that  the  deed  was  left  with  some  notes  in  his  posses- 
sion, with  the  understanding  that  he  should  hold  them,  so  that  in 
case  the  grantor  should  recover  "  she  could  have  the  property  if 
she  liked,"  and  that  there  was  to  be  no  delivery  of  the  deed  until 
she  died.    On  redirect  examination  the  witness  stated  that  he  did 
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not  recollect  that  the  grantor  said  anything  to  him  ahout  holding 
the  deed,  hut  that  he  had  held  the  same  at  the  request  of  the 
grantee.  Held,  that,  this  being  a  proceeding  in  probate,  the  find- 
ing of  the  district  court  that  there  was  a  delivery  of  the  deed  has 
the  force  of  a  verdict  of  a  jury,  and  the  same  would  not  be  dis- 
turbed.   Jd. 

Notice. 

< 

4.  Possession — recording— execution.  A  son  purchased,  with 
money  loaned  him  by  his  father,  a  one-half  interest  in  a  stock  of 
merchandise.  Afterwards,  by  written  agreement,  he  relinquished 
all  interest  in  the  property  to  the  father,  but  providing  that  he 
should  continue  to  conduct  the  business,  and  should  become 
owner  of  one-half  of  the  same  when  payment  of  an  amount  stated 
should  be  made.  This  agreement  was  not  recorded,  and  the  son 
continued  in  possession  of  the  property.  An  execution  having 
been  levied  upon  the  property  to  satisfy  a  judgment  against  the 
son,  the  father  sought  to  recover  the  sam»  by  replevin.  Held^  that, 
in  the  absence  of  actual  knowledge  of  the  above  agreement  before 
the  levy,  one-half  of  the  interest  in  the  property  was  subject  to  the 
execution.    Mcintosh  v.  Wilson,  889. 

CONFLICTINa  CONVEYANCES. 

5.  Notice— mortgage'-evidence.  In  an  action  to  recover  the 
possession  of  personal  property  the  plaintiff  claimed  title  under  a 
mortgage  from  one  W.,  while  defendant's  title  was  based  upon  a 
mortgage  of  prior  date  from  S.,  the  vendee  of  W.  The  latter 
mortgage  plaintiff  claimed  to  be  invalid  as  against  his,  because 
when  his  mortgage  was  received  from  W.  there  had  been  no 
change  in  the  possession  of  the  property,  nor  was  there  any  con- 
veyance thereof  of  record.  Held,  that  the  possession  of  the  prop- 
erty being  an  issue  to  be  tried,  the  defendant's  mortgage  was 
properly  received  in  evidence  in  proof  of  his  title  against  plain- 
tiff 's  objection.    Lansley  v.  Van  Alstyne,  476. 

6.  Notice^evidence.  Testimony  of  third  persons  on  behalf  of  a 
mortgagee  of  chattels  as  to  whether  they  had  heard  of  the  sale  to 
defendant's  mortgagor,  held  immateriaL    Id, 

Rescission. 

7.  Upon  ground  of  fraud.  The  plaintiff  agreed  to  sell 
10  thd  defendant  certain  specific  articles  of  household  furniture 
situated  in  a  hotel  for  a  sum  named,  but  before  delivery  he 
removed  a  number  of  articles  from  the  premises,  and  substituted 
for  some  other  articles  of  less  value.  Upon  discovery  of  these 
facts  the  defendant  refused  to  carry  out  the  agreement,  and  left 
the  property  in  the  possession  of  the  plaintiff.  Held,  that  the 
defendant  was  entitled  to  rescind  the  sale,  and  recover  of  the 
plaintiff  the  money  paid  thereunder.    Kuhlman  v.  Wood,  128. 
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SALES.    Continued. 
Warranty. 

8.  Action  for  breach  of— damages,  Hn  an  action  for  damages 
for  a  breach  of  warranty  in  a  sale  of  a  stallion,  warranted  to  be  a 
"sure  colt  getter/'  it  was  alleged  in  the  pleadings  that  it  was 
understood  by  the  vendor  at  the  time  of  the  purchase,  that  the 
horse  was  for  breeding  purposes,  and  that  he  knew  his  warranty 
to  be  false.  Held,  that,  in  addition  to  the  difference  between  the 
actual  value  of  the  horse  when  received,  and  what  his  value  would 
have  been,  if  according  to  the  warranty,  the  vendee  was  entitled 
to  recover,  as  special  damages,  the  reasonable  costs  and  expenses 
incurred  for  advertising,  keeping  and  standing  the  horse  for  breed, 
ing  purposes,  prior  to  the  discovery  of  the  breach  of  the  warranty. 
Short  V.  Matter sorit  688. 

9.  Right  of  action  for  breach  of— return  of  property.  The  right 
of  the  vendee  to  recover  in  such  case  Is  not  dependent  upon  the 
return  of,  or  an  offer  to  return,  the  horse,  upon  the  discovery  of  a 
breach  of  the  warranty,    /d. 

10.  Breach  of—evidence^knowledge  of  vendor.  The  fact  that  a 
special  finding  of  the  jury,  that  the  horse  got  with  foal  only  nine- 
teen per  cent,  of  the  mares  served  in  previous  years,  is  not  sup- 
ported by  the  evidence,  held,  not  material,  as  such  finding  went 
simply  to  show  the  vendor's  knowledge  that  the  warranty  was 
false  at  the  time  of  the  sale,  and  such  knowledge  was  not  essential 
to  the  vendee's  right  to  recover  damages,  as  above  stated.    Id, 

SCHOOLS. 
School  district. 

1.  Location  of  sehoolhouse — mandamus.  The  board  of  direct- 
tors  of  a  school  district  will  not  be  compelled  by  mandamus  to 
relocate  and  remove  a  schoolhouse  from  one  subdistrict  to 
another,  pursuant  to  a  resolution  passed  by  the  board,  upon  the 
petition  of  residents  of  the  subdistrict  where  such  schoolhouse  is 
situated,  when  the  conduct  of  the  board  is  in  aooord  with  the 
wishes  of  the  electors  of  the  district  township  as  expressed  at  their 
annual  meetings  and  it  does  not  appear  that  the  petitioners  will  be 
prejudiced  thereby.    Peters  v,  Warner,  885. 

SELF-DEFENSE.    See  Murder,  1,  2,  8,  4,  5. 

STATUTES. 

Acts  of  general  assembly. 

1.  Title-— validity.  The  omission  from  an  act  of  the  general 
assembly  of  any  reference  to  the  number  and  name  of  a  chapter  of 
the  Code  amended  thereby,  as  provided  by  Code,  section  88.  will 
not  invalidate  such  act,  even  though  the  secretary  of  state  fail  to 
supply  such  omission  as  required  by  the  same  section.  State  v, 
Shreves,  615. 
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2.  Description  of  subject  in  title.  The  subject  of  a  legislative 
act  prohibiting  the  sale  of  any  article  intended  for  use  as  lard» 
which  contains  any  ingp-edient  but  the  pure  fat  of  healthy  swine, 
unless  it  be  labeled  *'  compound  lard/'  and  designate  the  name  and 
proportion  of  each  ingredient  contained  therein,  is  sufficiently 
described  in  the  title,  "  An  act  to  prevent  fraud  in  the  sale  of  lard, 
and  to  provide  punishment  for  the  violation  thereof."  Statey, 
Snow,  642. 

CJONSTRUOTION. 

8.  Information^sale  of  compound  lard.  An  information  charg- 
ing a  person  with  selling  a  bucket  or  package  filled  with  an  arti- 
cle intended  for  use  as  lard,  which  contained  other  ingredients 
than  the  pure  fat  of  healthy  swine,  and  which  bucket  or  package 
did  not  bear  on  the  top  or  outer  side  thereof  the  name  and  propor- 
tion, in  pounds  and  fractional  parts,  of  each  ingredient  contained 
'  therein,  sufficiently  charges  an  offense  under  Acts,  Twenty-second 
General  Assembly,  chapter  79.    Id, 

4.  Crimincd  procedure — untnesses — recognizance.  Section  4886 
of  the  Code  being  an  exact  transcript  of  section  4741  of  the  Revis- 
ion of  1860,  except  in  the  substitution  of  the  word  **  cognizance** 
in  the  later  statute  for  ''recognizance,'* and  from  the  inapplica- 
bility of  a  cognizance  to  the  evident  purposes  of  the  statute,  the 
change  of  words  must  be  deemed  to  have  been  made  by  mistake 
in  transcribing  the  section  of  the  revision,  and  the  section  as  it  now 
stands  in  the  Code  is  to  be  construed  as  authorizing  courts  and 
judges  to  require  a  "  recognizance  *'  for  the  appearance  of  witnesses 
in  criminal  proceedings.     Comfort  v.  Kittle,  179. 

STATUTES  CITED,  CONSTRUED.  ETC.    See  page  xxxiv. 

SURETIES. 

Contribution. 

Claim  against  estate  of  decedent— demurrer.  A  claim  filed 
against  the  estate  of  a  decedent  alleged  the  indebtedness  of  said 
estate  to  the  claimant  on  account  of  the  payment  by  him  of  one- 
third  of  the  iamount  of  a  judgment  against  the  decedent,  the 
claimant,  and  another  in  a  sum  stated,  with  interest.  Held,  on 
demurrer,  that  the  facts  stated  did  not  entitle  the  claimant  to  the 
relief  demanded.    Pickerell  v.  Hiatt,  587. 

See  Assignment  for  Benefit  of  Creditors. 

TABLE  OF  CASES  CITED,  CONSTRUED,  ETC.  See  page  xxv. 

TAXATION  AND  TAX  TITLES. 
Personal  propertt. 

1.  Lien  on  real  estate— priorty  of  liens.  Taxes  levied  upon 
personal  property  subsequent  to  the  foreclosure  of  a  mortgage 
against  real  estate  owned  by  the  taxpayer,  and  to  the  sale  thereof 
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under  special  execution,  but  while  the  right  of  redemption 
remains  in  the  taxpayer,  become,  under  the  provisions  of  Code, 
section  866,  a  lien  upon  such  mortgaged  real  estate,  which  is 
entitled  to  priority  over  the  rights  of  the  purchaser  at  the  fore- 
closure sale.  [GrRANQER  and  Robinson,  JJ.,  dis9eniing,\  Aeir 
England  Loan  <St  Trust  Co,  v.  Young,  782. 

Tax  sale. 

2.  Notice  to  redeem — when  unnecessary.  Under  Code,  section 
894,  a  notice  to  redelem  is  not  required,  when  there  is  no  per- 
son in  possession  thereof,  and  the  same  is  not  taxed  to  anyone  by 
name  on  the  tax  books.    Brown  v.  Poole,  455. 

8.  Notice  to  redeem — onmers  unknovm.  Where  real  property  sold 
for  taxes  is  not  taxed  to  any  person  by  name  upon  the  tax  books, 
and  the  name  of  the  owner  during  any  of  the  years,  for  the  taxes 
of  which  the  property  is  sold,  is  unknown,  no  notice  of  the  expi- 
ration of  the  period  of  redemption  from  such  sale  is  required,  and 
the  publication  of  a  notice  addi^essed  to  "unknown  owners,** 
which  would  have  been  insufficient  had  the  names  of  the  owners 
been  known,  will  not  render  the  sale  invalid.  Lawrence  <St  Burd 
V,  Bomick,  198. 

4.  Nottce  to  redeem — service  on  purcfuiser  at  sale.  Notice  of  the 
expiration  of  the  time  ^or  redemption  from  a  tax  sale  need  not  be 
served  upon  the  purchaser  at  such  sale  because  the  property  sold 
appears  on  the  tax  lists  as  having  been  assessed  in  his  name. 
Brown  v.  Poole,  455. 

5.  Notice  to  redeem — what  constitutes  possession.  For  some 
time  preceding  the  date  on  which  the  service  of  notice  of  the  expira- 
tion of  the  time  for  redemption  must  have  been  served  the  defend- 
ant had  a  corral  on  the  southeast  quarter  of  the  section  wherein 
the  land  in  question  is  situated,  and,  without  the  assertion  of  any 
claim  or  right  to  do  so,  herded  five  hundred  head  of  cattle  belong- 
ing  to  himself  and  others  over  a  range  of  open  and  uncultivated 
land,  extending  from  one  to  two  miles  from  the  corral,  and 
including  the  land  in  controversy.  £e/d,  that  the  defendant's 
possession  was  not  such  as  entitled  him  to  notice  under  the  above 
statute.    Id, 

6.  Delinquent  taxes  not  carried  fortvard — effect,  Theomissinn 
of  the  county  treasurer  to  carry  forward  from  year  to  year  upon 
the  tax  lists  Ihe  delinquent  taxes  assessed  against  certain  described 
real  estate,  and  for  which  the  property  is  eventually  sold,  will  not 
render  such  sale  void,  but  only  voidable,  and  the  title  based 
thereon  cannot  be  assailed  on  that  account  after  five  years  from 
the  recording  of  the  deed.    Lawrence  A  Burd  v.  Homick,  198, 
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7.  Purchase  by  treasurer—effect  'She  purchase  of  property  at 
tax  sale  by  the  county  treasurer  renders  the  sale  only  Toidable, 
and  the  same  cannot  be  attacked  on  that  account  after  five  years 
from  the  recording  of  the  tax  deed.    IdL 

Tax  debd. 

8.  Validfity^attacTe-'pleading,  Where,  in  a  contest  over  the 
title  to  real  estate,  the  respective  parties  claim  under  different  tax 
deeds,  and  there  is  neither  allegation  nor  proof  of  the  payment  of 
taxes  by  either  party,  and  neither  has  demurred  to  the  pleading  of 
the  other,  both  parties  will  be  deemed  to  have  waived  all  ques- 
tion on  this  subject.    Pitts  v,  Levns,  61. 

9.  Validity  of  title-— pleading.  An  allegation  of  ownership 
under  a  tax  deed  by  one  party  to  a  cause,  and  a  general  denial  by 
the  opposite  party,  puts  in  issue  every  question  as  to  the  validity 
of  surh  deed  that  is  open  to  investigation.    Id, 

10.  Under  sale  for  taxes  owing  another  county  void-— organiza" 
tion  of  county— judicial  notice,  A  tax  deed  issued  by  a  county  in 
pursuance  of  a  sale  of  land  for  taxes  due  another  county  is  void  ; 
and  courts  will  take  judicial  notice  of  the  time  of  the  organization 
of  such  counties  with  respect  to  such  sale.  Ellsioorth  v.  Nelson^ 
56 ;  Pitts  V,  Lewis,  61 . 

11.  Notice—laches  of  ovmer— estoppel,  A  tax  deed  issued  upon 
insufficient  notice  will  not  be  deemed  invalid  as  against  one  claim- 
ing the  property  as  owner,  whose  interest  therein  does  not  appear 
of  record,  and  who  for  nearly  twenty-eight  years  stood  silently  by 
and  permitted  others  to  pay  the  taxes  thereon,  and  spend  money 
and  labor  in  acquiring  title  and  improving  the  land.  Baird  v, 
Ellsworth,  629. 

12.  Description — void  for  uncertainty,  A  tax  deed  describing  the 
property  conveyed  as  the  **  undivided  twenty  acres,  the  southeast 
quarter  of  the  southwest  quarter  of  section  ten,"  etc,,  is  void  for 
tmcertainty.    Ellsworth  v,  Nelson,  66. 

See  Mandamus. 

TITLE  BY  PRESCRIPTION. 

Acts  supporting. 

1.  Adverse  possession  for  ten  years.  Actual  adverse  possession 
of  real  estate  for  ten  years  creates  a  title  by  prescription,  and  is  a 
sufficient  basis  on  which  to  maintain  an  action  to  quiet  the  title 
thereto.    Cramer  r.  Clow,  266. 

2.  Possession  under  deed  defectively  acknowledged.  The  defend* 
ants,  claiming  title  under  a  warranty  deed  defectively  acknowl* 
edged,  entered  upon  a  piece  of  wild  land,  and  for  more  than  tec. 
years  cultivated  it,  and  paid  the  taxes  thereon,  and  for  nearly  tei^ 
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years  previous  to  the  commencement  of  this  action  had  occupied 
it  as  a  home,  and  made  improvements  upon  it  amounting  to 
between  three  and  four  thousands  of  dollars.  Held^  that  defend- 
ants were  entitled  to  have  their  title  quieted  as  against  the  plain- 
tiff, who  claimed  title  to  the  land  under  a  warranty  deed  executed 
subsequent  to  that  of  defendants  by  the  same  grantor,  but  filed  for 
record  before  the  deed  to  defendants.    Id. 

Highways. 

8.  Thirty  years' adverse  possession.  The  failure  of  the  public 
to  assert  any  right  to  a  strip  of  land  over  which  a  public  highway 
had  been  established  for  nearly  thirty  years,  and  the  continued 
and  adverse  use  and  occupation  of  the  same  by  the  plaintiff  and 
his  grantors,  in  good  faith,  for  nearly  that  length  of  time,  held, 
sufficient  to  vest  a  title  to  such  land  in  the  plaintiff  by  prescription, 
although  the  person  originally  taking  possession  thereof  had 
knowledge  of  a  road  having  been  established  thereon.  Smith  v. 
Qorrell,  218. 

4.  Boundaries-^estoppel  The  plaintiff  caused  a  highway  to  be 
located  across  lands  owned  by  him,  sold  a  lot  on  one  side  thereof, 
and  afterwards  built  a  fence  along  said  road  on  the  side  of  the 
land  retained  by  him,  and  his  grantee  built  a  fence  on  his  side. 
The  space  between  these  two  fences  was  worked  and  traveled  by 
the  public  for  twenty-five  years,  and  after  twenty  years  the  plain- 
tiff rebuilt  his  fence  on  the  same  line.  Held,  that  the  boundaries 
of  such  highway  had  been  established  by  the  acts  of  the  plaintiff, 
and  of  the  public,  and  by  lapse  of  time,  and  that  plaintiff  was 
estopped  from  claiming  any  portion  of  said  road  as  his  own. 
Sherman  v,  Hastings,  873. 

TRADE. 

Regulation  of.    See  Constitutional  Law. 
TRESPASS.    See  Indictment. 
TRUSTS. 

Accounting. 

1.  Meceipt— estoppel.  A  cestui  que  trust  is  not  estopped  from 
claiming  an  accounting  with  his  trustee  because  of  a  receipt  made 
to  the  latter  acknowledging  full  satisfaction  of  the  interest  of  the 
cestui  que  trust  in  the  trust  estate,  and  discharging  the  trustee 
from  further  liability  therein,  where  the  settlement  in  pursuance 
of  which  such  receipt  was  made  was  based  upon  the  false  repre- 
sentations of  the  trustee,  and  the  cestui  que  trust  was  ignorant  of 
the  real  condition  of  the  estate.    Barton  v.  Fuson,  575. 
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TRU8TEB. 

d.  Dishonesty  in  execution  of  trust,  CareleseneM  or  dishoneety 
in  the  dispoeition  of  property  under  a  general  assignment  on  the 
part  of  those  intrusted  with  the  execution  of  the  trust  will  not 
invalidate  the  deed  of  assignment.    Bradley  v,  Bischel,  80. 

USURY. 
Betention  of  part  of  principal. 

1.  T7i€  retention  by  a  lender  of  the  sum  of  twenty*one  dollars 
out  of  a  loan  of  seven  hundred  dollars,  evidenced  by  a  note  provid- 
ing for  the  highest  rate  of  interest  allowed  by  law,  will  render  the 
contract  usurious.    Lombard  v,  Cfregory,  669. 

Judgment. 

2.  Credits  on  principal— foreclosure  of  mortgage.  In  an  action 
upon  a  note  tainted  with  usury,  and  for  the  foreclosure  of  a  mort- 
gage given  to  secure  the  same,  the  payee  will  be  entitled  to  judg- 
ment for  the  amount  of  the  principal  only,  less  the  sum  of  all 
payments  upon  such  usurious  contract,  and  to  a  degree  for  the 
enforcement  of  his  mortgage  to  such  extent  only.    Id, 

8.  Forfeiture  to  school  fund.  "Where  usury  is  established  in  an 
action  upon  any  contract,  judgment  will  be  rendered  against  the 
borrower,  in  favor  of  the  school  fund,  in  a  sum  equal  to  ten  per 
cent,  per  annum  upon  the  amount  of  the  principal  sum  loaned, 
less  the  sum  of  all  payments  made  under  the  contract.    Id, 

VENUE. 

Limitation  of  in  oontraois. 

1.  Validity.  A  condition  in  a  contract  limiting  the  venue  or 
place  where  action  may  be  brought  thereon  is  invalid,  jlfat^  v. 
Mutual  Aid  Ass'n  of  Ottumiva,  lb5. 

Chanqb  of. 

2.  Time  of  application—delay.  Forty  days  after  indictment, 
and  upon  the  eleventh  day  of  the  following  term  of  court,  and 
after  his  case  was  called  for  trial,  the  defendant  filed  a  motion  for 
a  change  of  venue  on  the  ground  of  prejudice,  supported  by  his  own 
affidavit,  and  those  of  three  other  persons.  The  next  morning  the 
state  filed  counter-affidavits  of  eleven  persons,  and  the  defendant 
asked  until  two  o  'clock  in  the  afternoon  to  file  additional  affida- 
vits. Heldf  that,  no  excuse  for  defendant 's  delay  in  making  the 
application  being  shown,  there  was  no  abuse  of  discretion  by  the 
district  court  in  refusing  to  grant  defendant's  request  for  addi- 
tional time.    State  v,  Adams^  503. 
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8.  Pr^udice  of  people.  The  defendant,  an  editor  of  a  newspa- 
per, was  indicted  upon  a  charge  of  criminal  libel,  based  upon  arti- 
cles published  in  his  paper  during  a  political  campaign  charging 
a  political  opponent  who  was  a  member  of  congress,  and  a  candi- 
date for  re-election,  with  gross  misconduct  in  office.  An  applica- 
tion for  a  change  of  the  place  of  trial  to  a  county  outside  of  the 
congressional  district  upon  the  ground  of  prejudice,  based  upon 
the  facts  above  stated  and  the  further  facts,  that  all  of  the  coun- 
ties in  the  district  were  '*  largely  democratic,**  the  political  party 
of  the  subject  of  the  alleged  libel,  and  that  juries  in  those  coun- 
ties would  be  apt  to  be  made  up  chiefly,  if  not  wholly,  from  mem- 
bers of  that  party,  was  overruled  by  the  district  court.  JETeld,  no 
error ;  that  the  allegation  in  the  defendant 's  petition,  that  the  sev- 
eral counties  in  the  district  were  *'  largely  democratic/*  warranted 
the  inference,  in  the  absence  of  a  showing  to  the  contrary,  that 
the  political  contest  in  the  district  was  not  sufficiently  close  to 
cause  general  bittorness  or  excitement  as  a  result  of  the  publica* 
tion  of  the  alleged  libelous  matter.    State  v,  Conable,  60. 

4.  Nominal  party  not  entitled  to,  A  defendant  who  is  only  a 
nominal  party  to  a  cause  cannot  compel  a  change  in  the  place  of 
trial  without  the  concurrence  of  his  codefendant  who  is  the  real 
party  in  interest,  and  who  has  filed  an  answer  to  plaintiff 's  peti- 
tion prior  to  the  application  for  a  transfer  of  the  cause.  Onuxha, 
etc.  By,  Co.  v,  O'NeiU,  463. 

VERMOT. 
Must  bb  in  aoookd  with  instructions. 

1.  A  verdict  of  a  jury  that  has  been  found  against  an  instruc- 
tion of  the  court  will  be  set  aside,  even  though  such  instruction 
contain  an  erroneous  statement  of  law.    State  v,  Moore,  578. 

Special  findinqs. 

# 

2.  Failure  of  jury  to  anewer— practice.  The  jury  were  directed 
by  the  court  that  in  the  event  of  their  finding  a  verdict  against  the 
defendant  Jordan  they  should  answer  a  certain  interrogatory  sub- 
mitted with  the  instructions,  and  return  same  with  their  general 
verdict  The  jury  returned  a  verdict  against  Jordan  without 
answering  the  interrogatory.  After  the  verdict  had  been  marked 
filed,  and  had  been  read  by  the  court,  the  court  returned  it  to  the 
jury  with  the  verbal  direction  that  they  "retire  and  consider 
further  of  their  verdict,  and  return  a  verdict  with  answer  to  the 
special  interrogatory  submitted  in  the  charge  of  the  court.**  Heldy 
that  the  action  of  the  court  was  proper,  and  that  defendants  were 
not  prejudiced  thereby.    Judge  v.  Jordan,  619. 
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EXCBSSIV£. 

8.  Tn  8maU  sum^-remittitur,  A  new  trial  will  not  be  ordered 
upon  appeal  because  the  verdict  of  the  jury  is  excessive  in  a  small 
sum,  nor  will  a  remittitur  be  ordered  in  such  case  where  the  error 
was  not  brought  to  the  attention  of  the  court  below.  Van  Oorder 
V,  Sherman^  408. 

When  will  be  set  aside. 

4.  The  trial  fudge  in  announcing  his  reasons  for  overruling  the 
motion  for  a  new  trial  stated,  that  if  he  were  the  jury  trying  this 
case  he  should  render  a  verdict  of  not  guilty  ;  that  it  was  possible 
that  the  defendant  shot  the  deceased,  but  not  probable ;  and  that 
he  thought,  if  there  were  no  appeal  he  should  set  the  verdict  aside . 
The  remarks  of  the  judge  were,  at  his  direction,  taken  down 
by  the  reporter,  and  were  made  a  part  of  the  record.  Held,  that 
the  record  sufficiently  indicated  that  in  the  opinion  of  tlie  district 
court  the  verdict  was  not  supported  by  the  evidence,  and  it  was 
its  duty,  therefore,  upon  that  ground,  to  have  granted  the  defend- 
ant a  new  trial  as  provided  by  law;  and  that,  having  failed  to  do 
BO,  its  judgment  should  for  such  reason  be  reversed,  independent  of 
the  views  of  the  supreme  court  of  the  sufficiency  of  the  evidence 
to  sustain  the  verdict.    State  v,  Billings,  99. 

When  final. 

6.  Supported  by  some  evidence.  The  verdict  of  a  jury  will  not 
be  disturbed  upon  appeal  if  there  is  any  evidence  to  support  it. 
Hagan  v.  Merchants',  etc.,  Ins.  Co.,  821. 

6.  Conflict  in  evidence.  Where  the  evidence  upon  the  material 
issues  in  a  cause  is  conflicting,  the  verdict  of  the  jury  will  not  be 
disturbed.    Blair  v,  *Madison  County,  818. 

7.  Credibility  of  witness—conflict  in  testimony.  The  cred- 
ibility of  the  testimony  of  a  witness  is  for  the  jury  to  determine, 
and  its  verdict  will  not  be  set  aside,  because  the  testimony  whereon 
it  is  based  is  apparently  in  conflict  with  that  given  by  the  witness 
upon  another  'trial.    Judge  v.  Jordan,  019. 

8.  Sufflciency  of  evidence.  While  the  evidence  in  this  case  as 
to  probable  cause  and  good  faith  is  such  that  the  jury  might  well 
have  found  the  alleged  libelous  article  privileged  within  the  rule 
heretofore  announced  by  this  court,  and  the  evidence  tends  to 
show  that  the  defendant  believed  the  same  to  be  true,  yet  the  evi- 
dence being  conflicting  upon  the  question  of  the  motive  of  the 
defendant  in  making  such  publication,  the  court  cannot  say  that 
in  flnding  the  defendant  guilty,  as  charged,  the  jury  abused  the 
discretion  which  the  law  gives  them.    State  v.  Conable,  00. 
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9.  Special  findings  inconsistent  toith  general  verdict.  Where 
the  general  verdict  returned  by  the  jury  is  for  a  smaller  sum  than 
what  would  seem  to  be  warranted  by  its  special  findings,  it  will 
not  be  set  aside  as  inconsistent  with  the  latter  where,  under  the 
evidence,  the  jury  may  have  based  its  verdict  upon  its  findings  of 
facts  not  covered  by  its  special  findings.  Kemper  v.  City  of  Bur- 
lington, 854. 

VERIFICATION. 

Pleading. 

Attachment,  The  provisions  of  section  2672  of  the  Code,  requir- 
ing that  affidavits  in  verification  of  pleadings  show  the  compe- 
tency of  the  affiant  to  make  the  verification,  are  not  applicable  to 
affidavits  made  under  section  2951  of  the  Code  as  the  basis  for  the 
issuance  of  writs  of  attachment.  Sioux  VaL  State  Bank  v.  Kel- 
log,  124. 

WAIVER.    See  Agency,  2  ;  Assignment  for  Benefit  of  Creditors,  5. 

WATER  WAYS. 

Rights  of  adjoining  owner. 

Removing  ice  from— injunction.  Where  a  mill-owner  owns 
tlie  ^ater  in  a  river  flowing  over  the  land  of  an  adjoining  owner, 
the  removal  of  ice  from  the  river  at  such  point,  under  license  from 
such  adjoining  owner,  is  not  such  an  infringement  of  the  mill- 
owner's  rights  as,  in  the  absence  of  proof  of  substantial  injury  j 
therefrom,  will  entitle  him  to  an  injunction.  Lathrop  v.  Haley, 
649. 

WILLS. 

Construction. 

1.  Heir  or  devisee  may  maintain  action  for— accounting.  One 
claiming  to  be  an  heir  of  a  testator,  and  also  a  devisee  and  legatee 
under  his  will,  is  entitled  to  maintain  a  suit  in  equity  to  obtain  a 
construction  of  such  will,  and  have  his  interest  as  devisee  and 
legatee,  if  the  will  be  valid,  or  as  heir,  if  it  be  invalid,  determined, 
and  have  an  accounting  with  the  executor  for  his  share  in  the 
estate,  and  an  order  for  the  payment  of  the  same.  Wintermute  v. 
Heinly,  169. 

Rights  op  widow. 

2.  Homestead— election  by  widou}— presumption  from  occupation, 
A  will  left  by  a  husband  gave  to  his  wife  one-third  interest  in 
his  property,  consisting  of  a  homestead,  and  to  his  daughter  the 
remaining  two-thirds.  The  widow  and  her  son,  with  tha  defend- 
ant, a  daughter  by  another  husband,  occupied  the  premises  until 
the  widow's  death,  a  period  of  nearly  ten  years,  but  there  was 
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Bome  evidenoe  that  such  occupation  was  not  ezclusive  .of  the 
rights  of  the  daughter  owning  the  two-thirds  under  the  will, 
though  she  did  not  reside  there.  Shortly  before  the  widow's 
death  she  conveyed  her  interest  in  the  property  to  the  defendant. 
Heldy  that  the  conduct  of  the  widow  did  not  amount  to  an  election 
to  take  her  homestead  right  under  the  statute,  Code,  section  2008, 
instead  of  under^the  will,  and  that  the  conveyance  to  the  defend- 
ant passed  an  undivided  third  interest  in  the  property.  Larkin  v. 
McManua,  723. 

RlQHTS  OF  DEVISEB. 

8.  May  have  title  to  real  estate  quieted.  A  devisee  under  a  will 
is  entitled  to  have  his  title  to  real  estate  so  received  quieted  as 
against  any  claims  of  the  wife  of  the  testator,  who  has  released 
by  an  antenuptial  agreement  the  interest  which  the  law  secures  to 
the  wife  in  the  estate  of  her  husband.    Peet  v.  Peet,  172. '. 

CJONTEST  OF. 

4  Action  for  must  he  brought  within  five  years.  In  an  actioh 
to  quiet  the  title  to  certain  real  estate,  the  defendant  filed  a  cross- 
petition,  alleging  that  the  will  under  which  the  plaintiff  claimed 
was  invalid  for  reasons  stated,  and  that  the  probate  thereof  was 
obtained  by  the  plaintiff  through  fraud.  The  action  was  com- 
menced more  than  six  years  after  the  probate  of  the  will.  Held^ 
that  actions  assailing  the  validity  of  wills  must  be  brought  within 
five  years  after  their  admission  to  probate,  find  that  the  defend- 
ant's cross-petition  should,  therefore,  be  dismissed.  [Robinson, 
J.,  dissenting,  ]    Willardv.  Wright,  714, 

WITNESSES. 
Cbedibility. 

1.  Testimony  found  to  be  false  may  be  disregarded.  An  instruc- 
tion to  jury,  that  if  they  found  that  a  witness  had  testified 
falsely  as  to  material  matters,  knowingly  and  intentionally,  they 
might  disregard  his  testimony  altogether,  is  not  erroneous.  Judge 
V.  Jordan,  6l9. 

2.  A  question  for  th£  jury-verdict.  The  credibility  of  the  tes- 
timony of  a  witness  is  for  the  jury  to  determine,  and  its  verdict 
will  not  be  set  aside,  because  the  testimony  whereon  it  is  based  is 
apparently  in  conflict  with  that  given  by  the  witness  upon  another 
trial.    Id. 

Impeaohmbnt  of. 

8.  *  Cross-examination  may  show  he  ha3  been  inmate  of  county 
jail.  A  party  against  whom  a  witness  is  used  is  entitled  to 
question  him  on  cross-examination  as  to  his  past  and  present 
associations,  business  and  residence,  even  though  the  examination 
elicit  the  fact  that  he  has  been  an  inmate  of  the  county  jaiL 
State  V.  Row,  188. 
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4.  Croes-examtnation—former  conviction  of  pencil  offenses,  A 
person  on  trial  for  a  criminal  dffense,  who  testifies  in  his  own 
behalf,  may,  for  the  purposes  of  impeachment,  be  questioned  on 
cross-examination  as  to  former  convictions  for  offenses  previously 
committed  by  him.    State  v,  (XBrien,  98^ 

Recognizance. 

6.  In  criminal  proceedings — bond  with  sureties.  Section 
4886  of  the  Code  does  not  authorize  district  courts  or  judges  to 
require  of  witnesses  written  undertakings,  with  sureties^  condi- 
tioned upon  their  attendance  at  criminal  proceedings,  nor  to  order 
their  arrest  and  imprisonment  as  security  for  such  attendance. 
The  provisions  of  sections  4248  to  4261  of  the  Ck>de,  giving  such 
authority  to  magistrates  on  preliminary  examination,  are  not 
applicable  to  judges  of  the  district  court.    Comfort  v.  Kittle,  179. 

See  Husband  and  Wife,  6. ' 
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